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( V ) 

ADVERTISEMENT 

TO THE FOURTH EDITION. 


In printing 1 tlio Second and Third Editions of this 
Treatise, which were prepared by Mr. Wolstenholme 
(one of tho six conveyancing counsel of the Court), 
and the present Editor, tho now matter then intro¬ 
duced was distinguished from Mr. Jarman’s own Work 
by rectangular brackets. This distinction has been 
preserved in tho present Edition, the original text 
being, as before, printed without the brackets, and all 
the rest within. Tho decisions of the last twenty 
years have furnished a mass of material which tho 
Editor has endeavoured to treat as concisely as pos¬ 
sible, without abandoning tho general plan of tho 
Work. But, of course, brevity has not been sought at 
the expense of tho original text. This has a value 
and an authority which precluded any such treatment, 
and to preserve it intact, subject only to the introduc¬ 
tion of matter arising out of tho new decisions, has 
been the aim of this, as it was of the former Editions. 
It need Scarcely be observed that discussion, which 
has produced its effect in settling disputed questions, 
is still instructive in. showing how a settlement was 
reached, and how rules of construction have been 
built up. 

Unforeseen delay in carrying the present ■ Edition 
through the press, for which no one but the Editor is 
to blame, has caused some accumulation of cases in the 
Addenda, to which it is proper to call attention. 


April, 1881. 
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Vol. I. 

PAGE 

2, a. (d) —But if general probate is granted bero of the will of a domiciled foreigner, 

administration in the courts of this country-will be goneral also, and not 
limited to assets here, Stirling-Maxwell v. Cartwright , 9 Ch. D. 173. 

8, n. (1 )—To Att.-Gcn. v. Campbell, add Lgall v. Lyall, L. R., 15 Eq. 1; Me Cigala's 
Settlement, 7 Ch. D. 351. 

3, end of n. (1 )—As to certain oolonial duties in the nature of probate duty, see 

Peter v. Stirling, 10 Ch. D. 279. 

13, n. (o)—Add Platt v. Alt.-Gen. of N. S. IT., 3 App. Ca. 336. 

17, n. (/)—Add lie Magd, 60 L. J., T. D. 7. 

18 .— Instead of lines 2, 3, 4, read “If a testator makes separate wills, ono of 

property in this country, and unothcr of property abroad, the lattor need 
not be proved here (r), unless it is incorporated with tho former, as, 
if it be thereby confirmed (*).” 

37, u. (/>)—Sec also Since v. Smee, 6 I*. D. 84; Jenkins v. Morris, 14 Ch. D. 674. In 
the latter case it was said by Hall, V. -C., that it was immaterial that 
tho monomania was capable of influencing the will, if in fact it had 
not done so. 

39, n. (6)—As to what is separate trading by f. c. within tho Married'Women’s Pro¬ 
perty Act, see Lovell v. Newton, 4 C. P. D. 7. 

73 .—“ Wife or husband,” in 1 Viet. o. 26, s. 15, means, a person who fills that 

character at the date of the attestation; subsequent marriage of u 
devisee with an attesting witness does not invalidate tho devise, Thorpe 
v. Bestwick, 6 Q. B. D. 311. 

82, n. (a)—See also Me Blewitt, 5P. D. 116; Me Shearn, 50 L. J., P. D. 15. 

87, n. (e) —See also Jenncr v. Finch, 5 P. D. 106. 


117.—Transpose contents of notes (c) and (d). 

134. —Swinton v. Bailey, now reported 4 App. Ca. 70. 

135, n. (o)—See also Me Fleetwood, 15 Ch. D. 694, 609. 

163 . —Gale v. Gate was recognized by Jessel, M.R., in Blake v. Blake, 15 Ch. 1). 


481, where however there was no trust to ro-invest in land. 

172, n. («)—But see Sotheran v. Bening, 1 W. N. 1881, p. 25. 

174, n. (1) —In Jenner v. Finch, 5 P. D. 106, parol evidence was—on tho authority of 

oases decided before 1 Viet. c. 26—admitted to prove whether the sub¬ 
sequent document was intended to act as a codicil or in substitution for 
the prior will. 

175, n. (#i)—To Freeman v. Freeman, add Me Hartley, 50 L. J., P. D. 1. 

815, n. (£)—See also Hill v. Jones, 37 L. J., Ch. 466. 

207, n. (A)—For Hamburg read Hornby. 

206, n. (»)—See also Me Fleetwood, 16 Ch. D. 594, 609. 

218, n. (/)—After Me Migley's Trusts add Champney v. Davy, 11 Ch. D. 949. 

222, n. (/)—See also Me Hills Trusts, 16 Ch. D. 173. 

„ n. (k) —Bonds charged on county police rate held pure personalty, Me Harris, 15 
Ch. D. 561. 

224, line 21— Add So a share in a private partnership, holding land, is within the 
statute, since (unlike a share in a public company} it cannot bo realized 
without sale of the land, Ashworth v. Muun, 16 Cn. D. 363. 

■ 
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231, n. (k) —See also Champncy v. Davy, 11 Oh. D. 949. 

282, n. (d)—For 12 Sim. read 2 Sim. And see Re Lynail's Trust* , 12 Ch. D. 211, ‘where 
a legacy was given to pay all claims chargeable upon certain alms¬ 
houses : there was no charge on the almshouses, but the trustees were 
personally liable for repairs: the legacy wad held void, and fell into 
residue. 


287, line 2—For Geldart read Geldard. 

,, n. (A)—Even a direction that ohority legacies shall be paid “ exclusively out of 
personal estate,” seems to have been held sufficient to make them pay¬ 
able in full out oipure personalty; Roberts v. Jones , W. N. 1880, p. 96. 

241, n. (A)— Champney v. Davy, 11 Ch. D. 949, following Sinnett v. Herbert. 

262, n. (y) 1 See acc. Astley v. Michlcthwait, 15 Ch. D. 59, where the testator had only 

264, n. (r) J the equity of redemption, and the remainder, being within due limits, 
was saved: and Abbiss v. Burney , W. N. 1881, p. 30, reversing 49 
L. J., Ch. 710, where the devise was to'trustees during the lifo of A., 
and at his death to convey to such son of B. (a person who survived 
testator) as should first attain 25, and the remainder was held void. 


266, n. (»)— Rc Chaplin's Trusts was followed by Jessel, M. B., in Re After, ~W. N. 1881, 

p. 6. 

272, n. ( s )—See acc. Bearks v. Moseley, 5 App. Ca. 714. 

278 ......— Dungannon v. Smith was followed in Re Roberts, 50 L. J., Ch. 265, where 

personalty was given in trust, after life estates to persons in esse, for 
“any immediate or direct descendants of A.B. or C.B. who should 
bear the name of B.,” and on failure of any such, over. 

281, n. (/)—The suggestion noticed in the text was adopted by Fry, J., in Birming¬ 
ham Canal Co. v. Cartwright, 11 Ch. D. 421. 

286, n. (;)—Add Hodgson v. Halford, 11 Ch. D. 959. 

266, n. (c) —In Re Ridley, 11 Ch. D. 645, Jessel, M. R., reluctantly followed the later 
authorities. But where the appointment (or gift) is to several whoso 
interests aro separable (as in Wilson v. Wilson, p. 271), the- restraint 
may be good as to some, though bad as to others, Herbert v. Webster, 
16 Ch. D. 610; Cooper v. Laroche, W. N. 1881, p. 6. 

828, n. (x )—After Cox v. Bennett, add Saxton v. Saxton, 13 Ch. D. 359. 

831, n. {1 )—After Re Gibson, add reference to Macdonald v. Irvine, 8 Ch. D. 101. 

384, n. (c) — Rc Ord affirmed, 12 Ch. D. 22. 

387, n. {p )—See also Constable v. Constable, 11 Ch. D. 681. 

336, n. (e) —To Johnson v. Johnson, add, But see Lett v. Randall, 3 Sm. & Gif. 83; 

Bund v. Green, 12 Ch. 1). 819; in which exclusion of some of tho next 
of kin was held to be equivalent to a gift to the rest. 

352, line 3—After tho word “ charge” add a reference to Taylor v. Bland, W. N. 1880, 
p. 155 ; and add further, Nor docs it do away with the rule that tho 
failure of a charge enures for the benefit of the specific devisee, and not 
of tho residuary devisee, Tucker v. Kayess, 4 K. & J. 339; Sutcliffe v. 
Cole, 3 Drew. 135 (will dated 1843, 24 L. J., Ch. 486). 

354, line 14— For testator’s read donee’s. 

356, n. (>n)—Amounts required for repair of church, parsonage, school, ascertained by 
the Court, Champticy v. Davy, 11 Ch. D. 949. 

361, n. (e) —And in Tapley v. Eagleton, 12 Ch. D. 683, ono having threo houses in A., 

gave “ two houseB in A.,” and tho devisee was held entitled to select. 

362, n. (<-)— Arthur v. Mackinnon, now reported 11 Ch. D. 386. 

364, n. (c)—See Re Thomson's Estate, 13 Ch. D. 144, 14 Ch. D. 263, gift of real and 
personal estate to widow “/or life, to be disposed of as she may think 
proper for her own use and benefit according to the nature and quality 
thereof; in the event of her decease, should there be anything remaining 
of the said property, or any part thereof, I give the said part or parts ” 
to A. &c.—-Held, a life estate in the widow, with enjoyment in Bpeoie, 
•' but withqnt power of disposition over the corpus. 

866 , n. (/)—These cases are distinguishable from those where tho subject of distribu¬ 
tion is a fund of unascertained amount, see Champney v. Davy , 11 Ch. D. 
949; and post, p. 766. . 
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374, el. (?)—See Eeutuwtd v. Lockwood, L. R., 3 Eq. 487, 495, where “ next survivor 

according to seniority 11 was held on Iho context to mean next younger. 

375, n. (d )—Add Bate v. Amherst, T. Raym. 82, post, 434, n. 

370.—See also Patching v. Bdrnett, W. N. 1880, p. 135, where a specific chat tel 

was given to “John, now Duke of B., to go as an heir-loom,*' and 
Duke John being dead at the date of the will, Francis, then Duke of B., 

' was held entitled. 

400, n. (0—But in Wilkins v. Jodrell, 13 Ch. D. 564, Scamcs v. Martin was followed 
in preference to Gardner v. Barber. 

,, ,, ,, —After Brocklebank v.* Johnson, add reference to lie Ord, 12 Ch. D. 22.' 

410, lino 2—In Be Fleetwood , 15 Ch. D. 594, a parol trust, admitted by the legatee, 
was enforced even against the next of kin, upon the authority of 
decisions made before the stat. 1 Viet, o. 26 (which requires a will of 
personalty to bo in writing), and of on Irish case, Biordan v. Banov, 
I. R., 10 Eq. 469. 

480, n. (<-■)—See also Be Aird's Estate, 12 Ch. D. 291. 

460, n. (»•)—To Lett v. BandaU, add Band v. Green, 12 Ch. I). 819. 

513, line 9 —For alternate read alternative. 

681, n. {t )—See also DalrympU v. Hall, 50 L. J., Ch. 249 : gift to A. (a bachelor) for 
life, and if he die unmarried, over: A. married and died a widower: 
the gift over failed. 

588, n. (a )—See also Carveth v. Keiron, W. N. 1879, p. 145 : gift by a widower to the 
persons (except A.) who would huve been entitled to his personal estate 
if he hud. dieaintestate and unmarried, construed without leaving a wife; 
A. being a person who, if “unmarried" meant never having been 
married, would have been excluded without express exception. 

683, n. (f )—For 9 Johns, read Johns. 

,, n. (r)—See also Upton v. Brown, 12 Ch. D. 872. But in Fmmins v. Bradford, 13 
Ch. D. 493, this was held to bo taking too great a liberty with plain 
words. 

538, n. (5)—Soe also dictum of Lord Hardwicke, cited ii. 880, n. (/*). 

534 . —Ralph v. Cltrriek, now reported, 11 Ch. D. 873. 

651, n. (n )—Express gift in default of appointment, though void for remoteness, 
excludes implied gift, Miley v. Cape, W. N. 1880, p. 151. 

658, n. (?)—That the objects of the power are to take aftor the death of the donee, 
tenant for life, docs not necessarily confine his power to a will, lie 
Jackson's Will, 13 Ch. D. 189. 

671, end of n. (s)—Add Be Knowles, 49 L. J., Ch. 625. 

595, n. (-)—In Minors v. Battison, 1 App. Ca. 428, a direction to trustees to sell was 
, held to work conversion, notwithstanding some equivocal expressions 

os to their “discretion" and ‘*deciding to sdl.” 

601, n. (A)—See also Chandler v. Focoek, 15 Ch. D. 491, 499: in this caso the general 
power of testamentary appointment was equivalent, under 1 Viet. c. 26, 
s. 27, to absolute ownership. But settled land is not “at homo” 
during the continuance of a jointuro under tho settlement, Walrond v. 
Rosslyn, 11 Ch. D. 640. 

603, n. (r)—After Franks v. Bollans, add, If the fund is in court it will be paid out as 
porsonalty, if the f. c., being separately examined, so elects, Blander ing 
v. Kali, 11 Ch. D. 652. 

614, n. (/)—After Be Pjlegcr, add, In Askew r. Woodhead, 14 Ch. D. 27, it was held 
-that the tenant for life was entitled to such an annuity as would 
exhaust the fund in tho years which tho leaseholds hud to run. 

„ n. (y)—See also Gray v. Siggers , 15 Ch. D. 74. 

638, n. (e)—See also Taylor v. Bland, W. N. 1880, p. 155. 

681 .—In Ames v. Cadogan, 12 Ch. D. 858, a gift of all, “ over which I have any 

beneficial power of disposition ” was construed, all which I can dispose 
of for my own benefit, and therefore not to be an exercise of a special 
power. 
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685 .—Lord St. Leonards' observation was disapproved of by the L.JJ. in He 

Clark's Estate, 14 Ch D. 422, where it was held that the will would 
execute the power whether the property was settled by the testator 
himself or by another person. A^d in Boyes v. Cook, 14 Ch. D. 53, it 
was held by the L. JJ. that the effect was the samo though the settle¬ 
ment creating' the power was after the will, for that only the will could 
be looked at for a contrary intention. 

680, n. (>•)—In Me Pinede's Settlement, 12 Ch. D. 667, there was no trustee, but the 
testatrix, a married woman, appeared on the whole will to. treat the 
property over which she had the power as her own, and had subjected 
it to the payment of her funeral and testamentary expenses and 
legaoics. The rule in Chamberlain v. Hutchinson was therefore held to 
apply. And in Me Van Hagan, 16 Ch. D. 18, the doctrine was applied 
to a general gift of real estate to a trusteo in trust for a person who 
died before the testatrix. 

708, n. (p )—See also Me Spradberg's Mortgage, 14 Ch. D. 514. 

715 .—In Osborne to Rowlett, 13 Ch. D. 774, Jessel, M.B., reviewed the oases, and 

arrived at the conclusion that the principle of the decision in Cooke v. 
Crawford was, thut it was an improper and unlawful act of the surviving 
trustee to devise the trust estate, but that this principle was wrong, and 
had been rejected in the subsequent cases, so that the case itself had 
been virtually overruled. Consequently (and tho present oourse of the 
Court being to decide whether upon a point of law a title was good or 
bad, and not merely whether it was doubtful) he decided that under a 
devise to X. for lifo, remainder “to A. and B., their heirs, exooutors, 
and administrators, in trust after the death of X. to sell in such manner 
as they, my said trustees, shall deem expedient,” it was competent for 
the devisee of tho surviving trusteo to execute the trust for sale. 
However, in Me Morton and Hallett , 15 Ch. D. 143, Raggallay , L. J., 

- said he was not prepared to dissent from Cooke v. Crawford , and James, 
L. J., said he was not prepared to say that it was overruled. 

748, n. (/)—But see Me Methuen and Mlore, W. N. 1881, p. 48. 

757, n. (6)—Pictures held to pass by gift of “ effects in” a house, rather than by a gift 

of jowels, plato, ornamental and other china, and other objects of vertu 
and taste, Me Londesborough, 50 It. J., Ch. 9. 

758, n. (5)—After reference to 8 East, 339, add, Evans v. Williamson, 50 L. J., Ch. 197. 

760, n. (»»)—After King v. George, add Me Fleetwood, 16 Ch. D. 594. 

764, n. (i)—See also Me Barker's Estate, 15 Ch. D. 635; Me Savage's Trust, 50 L. J., 

Ch. 131. 

„ n. (k) —See also Crawshaw v. Cratrshaw, 14 Ch. D. 817, where a direction that a 
share of residue should, in a certain event, fall into and become part 
'of the residue, “ and be paid and applied according to the trusts of his 
will," was held to be an effectual redisposition of the share. 

765, n. («)—But see Patching v. Barnett, W. N. 1880, p. 135. 

766, n. (a)— Dele passage beginning “ So of ” and ending “ church.” 

831, n. (d )—See also Me Blight, 13 Ch. D. 858. 

842, line 14—After “distribution” add, Nor will a clause relating to the invostmont 
of the legacy, and referring to it as divisible among persons surviving 
the period of distribution, make it contingent on their so surviving, 

• Me Duke, 16 Ch. D. 112. 

848, end of n. (»•)— Me Bunn, 16 Ch. D. 47, is in conformity with the dictum of 
Wood, V.*C. 

844, n. (w)—In Me Parker, 16 Ch. D. 44, Jessel, M. E., referring to Fox v. Fox, stated 
his opinion to be that a legacy, contingent in terms, becomes vested 
when there is a direction to pay the interest in tho meantime to the legatee, 
and not the less so when there is superadded a direction that tho trustees 
shall pay the whole or such part of the interest as they shall think fit. 

B46. —To Lloyd v. Lloyd, add Me Parker, 16 Ch. D. 44, where note that 

in his judgment the M. B. says, “There is nothing here giving an 
aliquot share of income to any individual ohild, tho direction being to 
pay the income of the whole fund in such shares as the trustees shall think 
Jit;" which differs from the will, as reported. 
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JJJ; S; j«] } See also Dalton v. Hitt, 10 W. R. 390. 

„ n. (*)—See also Dewar v. Brooke, 14 Ch. D. 529. 

80S .—Instead of lines 9—A inclusive, read “ It must not, however, bo inferred 

that wherever.” 

„ line 16—Instead of ‘‘ Is contradicted by,” read “ Thus in,” &o. 

„ n. («?)—Transpose Lord Langdald « observations to p. 867, n. (pf. 

870, line 7-r-Dele “Howovor,” and insert, “But if the gift over fails through lapso 
alone, the prior gift is not saved: Thus,” &c. 

,, line 24— Dele from “ It seems,” &c. to end of paragraph. 

,, line 27— Dele “ An exception exists, howover, in,” and insert, “ The difference 
between a failure by lapse and a failure by the non-happening of the 
event contemplated by the testator is illustrated by.” 

,, ,, —(Marginal note). For “ exception,” read “ effect.” 


Vol. II. 

10, n. (>■)—But see Foxcell v. Boggis, 35 Beav. 533. 

,, ,, „ line 2— For 25 ib. read 26 Beav. 

SO, n. (i) line 1—See also Bund v. Green, 12 Ch. D. 819. 

84, n. (»•)—After Prichard v. Antes, odd Bland v. Dmces, 50 L. J., Ch. 249 (sole uso 
and disposal). 

25, „ ,, —With Lee v. Priaux, sec also Re Lorimer, 12 Beav. 521. 

,, „ ,, —In Re Amies' 1 Estate, W. N. 1880, p. 16, a legacy to a married woman 
"for her sole use” appears to have been held to bo for her sepa¬ 
rate use. 

87, ,, ,, —After Spring v. Pride, add, But in Marshall v. Aislewood, W. N. 1881, p. 3, 
where residue was given on certain trusts for testator’s children and their 
issue, the shares of daughters and female issue to be for their separate 
use, a valid restraint on anticipation was held not to be annexed to the 
shares of daughters by a superadded clause prohibiting alienation by 
any of the children during their lives. 

44, n. (rf)—In Jenner v. Turner, 16 Ch. D. 188, a condition subsequent annexed to a 
devise of real estate not to marry a domestic servant, was held good by 
Bacon, V.-C. 

47, n. (*)—See also Re Brown, W. N. 1881, p. 55. 

55, n. (<?)—But a more severe rule was observed in Re Brown, W. N. 1881, p. 65, 
where testator gave a legacy to his daughter on her attaining twenty- 
one or marrying with the consent of her guardian or guardians, and 
appointed his wife guardian. The wife died, and afterwards the 
daughter married and died under twenty-one; it was held by Fry, J., 
that the legacy failed on the ground that a new guardian might have 
been appointed on the application of the daughter. 

158, n. '(/)—See also Merrill v. Morton, 60 L. J., Ch. 249. 

154, line 7—But in Re Parker, 15 Ch. D. 528, this laxity of construction was disap¬ 
proved of by Jessel, M. R., who said that Mayott v. Mayott had been 
mistaken in the subsequent oases; that by “ first and second cousins ” 
the testator, in Mayott v. Mayott, referred to some living persons 
whom he knew (as “anybody reading the will could see”), and that, 
as there were no second cousins then living, he must have meant some¬ 
body else. The M. R. drew no distinction between one gift to “ first 
and second cousins,” and distinct gifts {as in the case before him), one 
to first cousins, and the other to second cousins. 

J.—VOL. I. 


k 
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155, u. (11— fyach v. Leach, add reference to Ec Slansjkld, 15 Ch. D. 84, where 

.gave certain property to his wife for life, remainder “ to his 
IlSten,” and gave the residue to “ all his children ” equally, 
e eldest, by reason ol«his taking some realty aB heir to 
as to have 30/. less than each of the others. It was held 
., that tho residuary gift was given to the Bame children 
i of the previous gift. 

■ was followed in Hawes v. I/aues, 14 Ch. D. G14. 

Stats, of Distribution, children means those legitimate 

»*-%«*• tv* -| ■ jj. iw, Ee Goodman's Trusts, 14 Ch. D. 619, 

880, n. (e) —** 1 1 ?lit cf.” insert Megson v. JTindle, 15 Ch. D. 198. 

843 .—. 



851, n. (//)—Add Ward v. Ward, 14 Ch. D 506. 

872, n. (/»)— See also Clai idge v. Arnold, W. N. 1880, p. 141. But see per Lord Cairns, 
Coltsmaun v. Coltsinann, L. E. t 3 II. L. Ca. 133, 135. 

328, n. (A)—That a gift over on death without issue, following a limitation to one and 
his heirs, has the snme effect in a deed as in a will, sec Morgan ▼. 
Morgan, L. R., 10 £q. 99, cited post, p. 498, n. (//). 


301, n. (g)—Clifford v. Koc now reported, 5 App. Ca. 417. 

460, n. (/)—See also Watlim v. I'udnuh, 11 H. L. Ca. 358, 370. 

484, line 4 —For diverts read divests. 

630, n. (r)—This point lias since been otherwise decided, in accordance with general 
principles, Elliott v. Dearth y, 16 Cli. D. 322. 

767.— Striven t v. Jonet is distinguishable from Ee Spoil man in this, viz., that in 

tho former caso there was no clause (as there was in the latter) expressly 
providing for the children of sons dying in testator’s lifetime r so that 
if the children of predeceased daughters had been held entitled, there 
would havo been an inequality produced in the provisions (which were 
apparently intended to bo equal) for the families of sons and daughters. 
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PREFACE 

TO THE FIRST EDITION. 

♦ 

Sixteen years have now elapsed sinoe the writer diffidently pre¬ 
sented to the profession his first publication on Testamentary 
Law, in the form of an edition of Powell on Devises, with a 
supplementary treatise on the Construction of Devises. The 
reoeption given to this work was suoh as abundantly to compen¬ 
sate for the severe labour whioh it exacted, and under which the 
health of its Editor more than once sank. This was followed, 
after the interval of a few years, by the Tenth Volume of the 
Precedents in Conveyancing, being the portion of that work 
whioh was devoted to the same subject. The materials afforded 
by these publications have been frooly used in the present work; 
but, considering the very large accessions sinoe made to the 
adjudications on testamentary law, and that it has not escaped 
the activity of modem legislation, it will be obvious that many 
of the various subjects embraced by so extensive a range of 
disquisition, now present themselves under a different aspect, 
requiring, not only very large additions to the matter which 
composed the former works, but the rejection of no incon¬ 
siderable portion of that matter; and the writer is not ashamed 
to avow, that another, though certainly a less extensive, hood 
of alteration arises from the changes which experience has 
wrought in some of the opinions of his earlier days. The result 
is, that probably more than one-half of the present treatise is 
entirely original; and the writer therefore feels that he has to 
subject his performance (as partially new) to the criticism of 
his professional brethren, whose kind consideration he again 
bespeaks, convinced that those who are the most competent to 
detect error, will be the most generous and indulgent in the 
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appreciation of the difficulties which beset the inquirer into 
the principles of one of the most intricate branches of the law. 
To those difficulties have been added the*daily interruptions of 
professional avocation, which have long delayed, and have some¬ 
times threatened wholly to prevent, the present publication. 
The recent Act has created some additional embarrassment to 
a writer on Wills, by introducing new principles of construction, 
partial in their application; for, by drawing 4 line between wills 
of an earlier and those of a later date, the legislature has dimi¬ 
nished the importance, without permitting the rejection or the 
neglect of the old law. On these subjeots, conciseness and com¬ 
pression have been specially aimed at, and some additional 
labour has been willingly incurred, in order to avoid incumbering 
the present work unnecessarily with matter which every passing 
day tends to render less practically useful. 

THOMAS JARMAN. 

New Squabe, Lincoln’s Inn, 

December , 18-13. 
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THE LAW 


WITH BESPECT TO 

WILLS. 


CHAPTER I. 


BY WIIAT LOCAL LAW WILLS ARE REGULATED. 

To ascertain by what looal law a will is regulated is an inquiry 
which necessarily precedes all others relating to the instrument, 
and which seems, therefore, properly to form the commencing 
subject of the present treatise. After showing to what wills the 
English law applies, we shall proceed to discuss the nature of 
such law. 

A will of fixed or immoveable property is generally governed 
by the lex loci rei sitce; and hence, the place where such a will 
happens to be made and the language in which it is written are 
wholly unimportant, as affecting both its construction and the 
ceremonial of its execution; the locality of the devised property 
is alone to be considered'. Thus, a'will made in Holland (a) and 
written in Dutch must, in order to operate on lands in England, 
oontain expressions which, being translated into our language, 
would comprise and destine the lands in question, and must be 
executed and attested in precisely the same manner as if the will 
were made in England (6). And, of course, lands in England 


(a) In Holland the Code Napoleon 
prevails, subject to modifications which 
have been ingrafted thereon by Dutch 
legislation. Bee Gtmbier v. Gambia' t 
7 Sim. 263. 

J.—VOL. I, 


(b) Booty ▼. Smith, 1 Vem. 86; see 
also Bowaman v. Reset, Fre. Ch. 677; 
.Drummond v. Drummond, 3 B. P. C. 
Toml. 601; Brodie v. Barry, 2 V. & B. 
131. 

B 


f 


By what local 
law wills are 
regulated. 


Roalty ruled 
by lex loci rei 
siteu. 
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Moveables by 
lex domicilii. 


Domiciled 

Englishman. 


* Domicile as 
affecting le¬ 
gacy duty 


MY WHAT LOCAL LAW' 


belonging to a British subject domiciled abroad, who dies intes¬ 
tate, descend according to the English law (e). 

In regard to personal, or rather moveable property, the lex 
domicilii prevails (d), [that is to sfly, the law of the country in 
which the testator or intestate was domiciled at the time of his 
death (e). By a modem statute, indeed (/) some material ex¬ 
ceptions (affecting chiefly the mode of execution by British sub¬ 
jects dying after 6th August, 1861, of wills of personal estate) 
ore made to the general rule: but in most respects the rule still 
holds good, and will, therefore, be most conveniently dealt with 
before adverting in dotail to the statutory exception.] 

If, then, a British or foreign subject dies domiciled in Eng¬ 
land, his personal property in England, in case he was intestate, 
will be distributed according to the English law of succession (g ); 
and if he left a will, his testamentary capacity [(both as regards 
personal status ( h) and the bequeathable quality of the property 
willed (i) )], and tho construction of the instrument (&), (whether 
this be made in the testator’s native or in his adopted country, 
or elsewhere, and wherever he may have died,) must be tried by 
the law of England. And it is scarcely necessary to observe, 
that stock in the publio funds is undistinguishable in this respect 
from other personal property (l). And the moveable property 


(c) See Doe d. Dirtwhistfe v. Vardill, 
6 B. & Cr. 438. [As to land in Italy, 
hco Earl Nelson v. Earl Bridport, 8 
Beav. 647.] 

(d) This position respects only tho 
devolution of the property, and not the 
oourt of administration, -which, by our 
law is regulated by the lex loci rei 
sit®. [Enohin v. Wylie, 10 II. L. Ca. 
pp. 19, 24, per Lords Cramcorth and 
Chelmsford, following Freston v. Mel¬ 
ville, 8 Cl. & F. 1, diss. Lord West- 
bury. 

(e) Bremer v. Freeman, 10 Moo. P. 
C. C. 306; >. e. the law as it stood at 
tiie death; subsequent changes between 
death and the (pant of probate or ad¬ 
ministration being disregarded. Lynch 
v. Paraguay, L. B., 2 P. & D. 268. 

(/) 24 & 25 Viet. c. 114. 

\g) Thome v. Watkins, 2 Ves. 35; 
Bempdev. Johnstone, 3 Ves. 198; Balfour 
v. Scott, 6 B. P. O. Toml. 660; Bruce 
v. Bruce, ib. 666, 2 B. & P. 229, n'. 

(A) Price v. Dewhurst, 8 Sim. 299, 
4 My. & Gr. 76; Robins v. Dolphin, 1 
flw. & Tr. 37, 7 H. L. Co. 390. 

D) Kilpatrick v. Kilpatrick, 6 B. P. 
C. Toml. 684, cit.] 

(A) Anstruther v. Chalmer, 2 Sim. 1; 
[Reynolds v. Kortirright, 18 Beav. 417; 


Boyes v. lied ale, 1 H. & M. 798; Peil- 
Ion v. Brooking , 25 Beav. 218.] 

*(/) In re Etcin , 1 Gr. & J. 161. In 
thiB caso the question was, as to the 
liability of property to legacy duty, 
tho discussion of which sometimes in¬ 
directly involves points as to domicile, 
alienage, &c. [Where tho domicile of 
the testator is foreign it is now settled 
beyond question that under no circum¬ 
stances whatever is legacy duty pay¬ 
able. lie Brtice, 2 Cr. & J. 436, 2 Tyr. 
476; May v. Fairlic , 1 Bubs. 117; 
Logan v. Fairlic, 1 My. & Cr. 69, re¬ 
versing tho,decision 2 S. & St. 284; 
Arnold v. Arnold , 2 My. & Cr. 256; 
Commissioners of Charitable Donations v. 
Devcreux, 13 Sim. 14 ; Thomson v. 
Adv.-Gen., 12 Cl. & Fin. 1, 13 Sim. 
153, 9 Jur. 217; Be Coales, 7 M. & 
Weis. 390. The cases of Att.-Gen. v. 
Cockerell, 1 Fri. 165, and Att.-Gen. v. 
Beatson , 7 Pri. 660, are now clearly 
overruled. Where the testator is do¬ 
miciled in this country three cases 
arise: 1. If neither his personal repre¬ 
sentatives nor his effects ever come 
within tho jurisdiction of the courts of 
this country, no question os to liability, 
to duty can ever be raised. 2. Where 
a personal representative is constituted 
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of suoh a person, wliioh is out of England at the time of his ohaptkbi. 
death, will also, it seems, generally speaking, follow the domioile; 
but this, of course, depends onjhe laws of the state in which the 
property is situate, which may not (though the codes of many 
civilized states do (m) ) accord with our own in this particular. 
Sometimes, however, a difficulty occurs in the application of the 
prinoiple, from the fact, that the foreign state, though it reoog- 


[in this country for the purpose of re¬ 
covering- the testator’s effects situated 
here, duty is payable not on that part 
alone which rendered representation 
necessary, but on the wholo of the tes¬ 
tator’s offeots; Att.-Gen. v. Napier, 
6 Exoh. 217; Re Ewin, I Cr. & J. 151; 
Re Coales, 7 M. & Weis. 390. 3. The 

third case is where the property is 
found in this country in the hands of 
the foreign representative, but no re¬ 
presentative has been constituted in this 
country. This was the case in Jackson 
▼. Forbes , 2 Cr. & J. 382, 2 Tyr. 354; 
S. C. in D. P. Att.-Gen. v. Forbes, 2 Cl. 
& Fin. 48, uom. Att.-Gen. v. Jackson, 8 
Bli. 15, 3 Tyr. 982: the duty was held 
not payable, but tho decision seems to 
have been rested by Lord Brougham on 
the fact that tho property was appro¬ 
priated in India as well as on the fact 
of the absence of a representative in 
this country; Lord Cot ten ham (Logan 
v. Fairlie , 1 My. & Cr. 59) referred it 
solely to tho former ground; but in 
Att.-Gen. v. Napier, it was said appro-* 
priation had nothing to do with tho 
question, and that Att.-Gen. v. Jackson 
went upon a mistaken notion of tho tes¬ 
tator’s domicile, which was supposed in 
D. P. to have been in India, whereas in 
fact it was inEngland; at thesamo time, 
if Att.-Gen. v. Jackson really proceeded 
on the question of appropriation, it is 
equally difficult to reconcile it with 
the doctrine of Att.-Gen. v. Napier. 
The only way of reconciling tho cases 
taken upon their respective facts, is by 
referring the decision in Att.-Gen. v. 
Jackson to the absence of an English 
representative, though here again we 
are met by the dictum of Lord Cotten- 
ham in Arnold v. Arnold, 2 My. & Cr. 
273, to the effect that it was impossible 
that the liability of the legatee to duty 
could depend on on act of the executor 
in proving or not proving the will in 
this country; yet if Lord Cottenham be 
correct it is difficult to see how the law 
could be enforced. The amount of 
duty, the fact whether any duty is 
payable, the person from whom it is 
to be recovered, in short, every thing 
necessary to found a specific chum on 


tho part of tho Crown, depends on 
whether tho will is valid or invalid, 
or whether revoked or altered by sub¬ 
sequent codicils; these aro matters to 
be determined by tho English law, 

(the testator’s domicile being English,) 
and they remain undetermined if tho 
will has not been proved in thiscountry. 

Estates pur autre vie ore realty; tho —estates pur 
question whether they aro liublo to autre vie. 
duty is therefore independent of tho 
question of doinicilo. Chatfield v. 

JSerchtoMl, L. It., 7 Ch. 192. 

Succession duty, like legney duty, —succession 
is payable only where tho dcocasod was duty, 
domiciled in this country ( Wallace v. 

Att.-Gen., L. R., 1 Ch. 1); but tho 
property onoo received by tho executor 
and invested hero upon tho trusts of 
the will, any subsequent devolution 
(as on tho death of a tenant for life) 
confers a succession which attracts the 
duty. Att.-Gen. v. Campbell, L. R., 

6 II.L. 524. 

Tho question of probate duty docs —probate 
not depend on domicile, but (oxcopt duty, 
in the case of personal estate ap¬ 
pointed under a general powor, which 
is expressly made subject to pro¬ 
bate duty by 23 & 24 Viet. o. 15, 
s. 4) is payable on so much only of the 
testator’s property us, but for the will, 
tho ordinary would havo been entitled 
to administer. Att.-Gen. v. Dimond, 

1 Cr. & J. 356, 1 Tyr. 243; Att.-Gen. 
y. Hope, 1 Cr. M. & R. 530, 4 Tyr. 878, 

2 Cl. & Fin. 84, 8 Bli. 44; Drake v. 

Att.-Gen., 10 Cl. &Fin. 257, affirming 
Platt v. Mouth, 3 Boav. 257, 6 M. & 

Weis. 750; and overruling Att.-Gen. 
v. Staff, 2 Cr. & M. 124, 4 Tyr. 14; 
and Palmer v. Whitmore, 6 Sim. 178. 

Compare Att.-Gen. v. Rouwens, 4 M. 

& Weis. 171, as to foreign securities 
transferable in this country by delivery , 
whioh were held liable to duty as ordi¬ 
nary chattels; and see Pearsc v. Pearse, 

9 Rim, 430; ■ Vandiest v. Fgnmore, 6 
Sim. 570; Fernandes * Executors' case, 

L. R., 6 Ch. 314; Att.-Gen. v. Pratt, 

L. R., 9 Ex. 140. As to certain In¬ 
dian securities, see 23 & 24 Viet. c. 5.1 

(*») See Price v. Dewhurst, 4 My. & 

Cr. 83. 
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chutbb z. nizos the general doctrine, yet imposes restrictions on the testa¬ 
mentary power unknown to the law of the adopted country, and 
from which it may not permit itg citizens to escape, in regard to 
property within its jurisdiction, by a mere change of domioile. 
For instance, the French law does not, like our own, permit a 
man to bequeath his entire property away from his wife and 
children (»). Now, if a Frenchman dies domiciled in England, 
is it quite clear that his moveable property in France would be 
subject to British law, so as to pass by such a will? In suoh 
cases the Code Napoleon seems to draw a distinction between 
the acquisition of a foreign domicile by mere residence, and some 
other more decided acts of self-expatriation, suoh as that of be¬ 
coming the naturalized subject of another state (o). 

Domiciled It follows, from the same rule, that if any person, whether a 
British subject or a foreigner, dies whilst domiciled abroad, the 
law of the place which at his death constituted his home will 
regulate the distribution of his moveable (p) proporty in Eng¬ 
land, in case of intestacy, i.c. should ho happen to have left no 
instrument which, according to the law of his adopted country, 
would amount to a testamentary disposition of such property (q); 
and if ho loft a will, tho same law will detormino its validity 
[both as regards personal compotenco in tho testator (r) and tho 
boqueathablo naturo of tho property willed (s)], and will also re- 


i n) Vide post, p. 5, noto (y). 
o) Liv. 1, tit. 1, chap. 2, sect. 17. 
p) Tho word moveable is hero used 
ore governed advisedly instead of personal , as tho 
bythe lex loci, distinction between real and personal 
estate is peculiar to our own policy, 
and is not known to any foreign sys¬ 
tem of jurisprudence that is founded 
on the civil law, in which the only 
recognized distinction was between 
moveable and immovonblo property. 
Leaseholds for years, therefore, which 
obviously belong to the latter denomi¬ 
nation, though they are with us trans¬ 
missible, as personal estate, are go¬ 
verned by the lex loci, and do not 
follow the person; so that, if an 
Englishman domiciled abroad dies 

S assessed of such property, it will 
evolve according to the English law. 
[See Freke v. Lord Carber;/,Lt. R., 16 
Eq. 461. It is shown in Bacon’s Abr. 
tit. Leases, how it happened that 
leaseholds were held to pass to the 
executor. A lease for years was only 
contract between lessor and lessee; 
and lessee, if evicted, could only re¬ 
cover damages in a personal action 
against lessor, not tho possession. Tho 
benefit of such a contract of course 


passed to tho executor; and though 
lessees were afterwards held entitled 
to recover tho possession itself, no 
chango was made in tho rule of suc¬ 
cession. 

Since then the rule mobilia sequuntur 
personam is inapplicable to leaseholds, 
it follows (subject to 24 & 25 Yict. c. 
114, m. 2, presently stated, and which 
speaks of “personal” estate) that to 
dispose of leaseholds a will must bo 
executed according to 1 Viet. c. 26, 
and that tho will of a domiciled 
foreigner not so executed, though it 
may be proved here, and will enable 
the exeentor to soil leaseholds (Hood v. 
Lord Barrington, L. R., 6 Eq. 218), 
will nevertheless not operate on the 
beneficial interest. The title of the 
executor is from the probate: the 
beneficial interest will devolve as un¬ 
disposed of.] 

(y) Somerville v. Lord Somerville, 6 
Ves. 750; and see Hogg v. LashUp , 
6 B. P. C. Tond. 577. 

[(r) Re Osborne , 1 Deane, 4, 1 Jnr. 
N. S. 1220; Re Mar aver, 1 Hagg. 498. 

(«} Kilpatrick v. Kilpatrick, 6 B. P. 
C. 584, cit.; Doglioni v. Crispin, L. R., 
1 H. L. 301.] 
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gulate the construction (/) of such will, of which, therefore, an 
English court will not grant probate unless it appear to be an 
effectual testamentary instrument according to the law of the 
domioile. And, by parity of reasoning, the English court 
trill grant probate of an instrument ascertained to bo testa¬ 
mentary according to the law of the foreign domicile, though 
invalid and incapable of operation os an English will. Thus (w), 
probate was granted of the will of a married lady, who at the 
time of her death was domiciled in Spain (of which country sho 
was, it Beems, also a native), on its being shown that by the 
Spanish law a feme covert may, under certain limitations, dis¬ 
pose of her property by will as a feme solo. 

And it is the constant practico of the Court hero to grant 
[ancillary] probate of wills of [testators domiciled in foreign 
countries] which have been previously proved there, without 
inquiring [or permitting inquiry] into tho grounds of the 
[foreign] proceeding, though the bulk of the property of the 
deceased testator should happen to bo in England (;r). 

Where probate has been granted of an instrument eventually 
ascertained not to bo testamentary according to tho law of tho 
domioile, this proceeding (though it vests tho whole personalty 
which is within the jurisdiction of tho court in the executor, as 
to whose legal titlo the grant of probato is conclusive) does not 
regulate or affect the ultimate destination of the property, which 
therefore the executor will be bound to distribute according to 
the law of the domicile (//). 

Where the construction of the will is to be regulated by 
foreign law, the opinion of an advocate versed in such law is 
obtained, for the information and guidance of the English court 
on which devolves the task of construing it (=); [or the English 


(/) Bernal v. Bernal ', 3 My. & Or. 
559, n. [ Barlow v. Orde , L. It., 3 P. C. 
164 (lex loci admitting illegitimate 
with legitimate children).] 

(u) lie Maraver, 1 Hagg. 498. Ah 
to the law of Spain respecting testa¬ 
mentary dispositions, vide Moore v. 
Budd, 4 Hagg. 346. 

(.r) Me Mead, 1 Hagg. 474; \llare v. 
Nasmyth, 2 Add. 25; Me Oaynor, 4 
No. Cas. 696; 1Enohin v. Wylie, 10 II. 
L.Ca. 1; Re Earl, L. R., 1P. & D. 450; 
Miller v. James, L. B., 3 P. & D. 4; 
Me Comahan, L. R., 1 P. & D. 183.] 
(y) Thornton v. Curling, 8 Sim. 310. 
In this case, an Englishman went to 
reside in France, where he was domi¬ 


ciled at his death, ami left a will pro¬ 
viding fur an illegitimate child ana its 
mother, to the exclunion of his wife and 
legitimate child, which the French law 
docs not permit. Donations by a 
Frenchman (whether testamentary, or 
by iict inter vivos) must not exceed a 
moiety if he leave at his decease one 
legitimate child, a third if he leave 
two, and a fourth if he leave three or 
more; the descendants of a deceased 
child being considered as one. More¬ 
over, a Frenchman cannot dispose of 
tho wholo of his property, if ho leaves 
only ascendants. 

[(f) Harrison ▼. Harrison, L. R., 8 
Ch. 346: i.e. of an advocate prac- 
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Execution of 
will of movc- 
ubleB. 


BY WHAT LOCAL LAW 

0 

[court may remit a case for the opinion of a court in any other 
part of the British dominions ( a ), or of a court in any foreign 
country with which there is a cqpvention for that purpose (fl).] 
But if the point in dispute depend upon principles of construc¬ 
tion common to both countries, the court will adjudicate upon 
the question, according to its own view of the case, without 
haying recourse to the assistance of a foreign jurist (e). 

As a will, in regard to moveable property, is construed ac¬ 
cording to the law of the domicile, there is, it will be observed, 
nothing on the face of it which gives the peruser the slightest 
due as to the nature of the laws by which its construction is 
regulated; it may have been made in England, be written in 
the English language, the testator may have described himself 
as an Englishman (d), and it may have been proved in an 
English oourt; and yet, after all, it may turn out, from the 
extrinsic fact of the maker being domiciled abroad at his death, 
that the will is wholly withdrawn from tho influence of English 
jurisprudence. 

[As in other respects, so with regard to its execution, a will 
of moveables must, as a general rule, bo tried by tho law of the 
testator’s domicile at his death. So that an English court will 
not grant probate of the will of a testator domiciled in England, 
unless it be executed according to the law of England (e ); nor 
of a testator domiciled abroad, unless it bo executed according 
to the law of the foreign domicile (/). In Bremer v. Free¬ 
man (g), the testatrix was an English subject resident at Paris, 


[taring in tho particular foreign country 
—study elsewhere of its laws is insuffi¬ 
cient, Bristotc v. Sequmille, L. R., 6 
Ex. 276 ; Be Bonrlli, 1 P. D. 09. 

(a) 22 & 23 Viet. c. 03: acted on 
in Login v. Princess of Coorg, 30 Beav. 
632. 

lb) 24 Viet. c. 11.] 

(c) Bernal v. Bernal , 3 My. & C. 669. 
\Collier v. Bivaz, 2 Curt. 865; Earl 
Nelson v. Earl Bridport , 8 Beav. 527, 
647; Yates v. Thompson , 3 Cl. & Fin. 
686: Martin v. Lee, 9 W. R. 622. But 
the Court hero is bound by a previous 
judgment in re of the foreign Court, 
Zhgltoni v. Crispin , L. R., 1 H. L. 
301.] 

(d) This of course is not conclusive, 
(as to which see Nevinson v. Stables , 4 

..Russ. 210), though tho faot of a testa¬ 
tor being described as resident abroad 
would produce suspicion and inquiry 
as to the foreign domicile. 


[(c) Countess Ferraris v. M. of Hert¬ 
ford , 3 Curt. 468, 7 Jur. 202, 2 No. 
"Cas. 230; Crolcer v. M. of Hertford, 4 
Moo. P. C. C. 339, 8 Jur. 803, 3 No. 
Cas. 150. 

(/) Stanley v. Bernes , 3 Hagg. 373; 
Moore v. Bareli, 4 Hagg. 346. 

(g) 10 Moo. P. C. C. 306. The 
case was a curious one; for the law 
of France does not permit a foreigner 
to acquire a domicile there, so as 
to affect the mode of making a will, 
without lioence from the govern¬ 
ment; in other words, without such 
licence the foreigner may make a will 
according to the law of his original 
domicile. In France, therefore, the 
English will would have been held 
good (see Sug. R. P. S., p. 404 ; Col¬ 
lier v. Jtivaz, 2 Curt. 856; seens as to 
intestate succession, 1 Ch. D. 270), 
and it had in faot been pronounced 
valid on that ground by the Preroga¬ 
tive Court (1 ffcane, 192). 
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[and executed a will conformably to English law; but probate 
of it was refused on the ground that she was domiciled in 
France, and that the will was not valid according to French 
law. 

To obviate such questions with regard to testators dying 
after 6th August, 1861, it is enacted by 24 & 25 Viet. c. 114, 
that (s. 1) every will and other testamentary instrument made 
out of the United Kingdom by a British subject (whatever may 
be the domioile of such person at the time of making the same, 
or at the time of his death) shall as regards personal estate bo 
held to be well executed for the purpose of being admitted to 
probate if the same bo made according to tho forms required 
either by the law of tho placo whero the same was made or by 
the law of the place whero such person was domiciled when tho 
same was made, or by the laws then in force in that part of her 
Majesty’s dominions where he had his domicile of origin: and 
(s. 2) that every will and other testamentary instrument mndo 
within the United Kingdom by any British subject (whatever 
may be tho domicile of such person at the time of making the 
same, or at tho time of his death) shall as regards personal 
estate bo held to be well executed, and shall bo admitted to 
probate if the samo be executed according to the forms required 
by the laws for tho time being in force in that part of tho 
United Kingdom where tho samo was made. By s. 3 no will 
or other testamentary instrument shall bo held to be revoked or 
to have become invalid, nor shall the construction thereof bo 
altered, by reason of any subsequent change of domicile of the 
person making tho same (h ); nor (s. 4) is tho act to invalidate 
any will or other testamentary instrument as regards personal 
estate which would have been valid if the act had not been 
passed, except as such will or instrument may be revoked or 
altered by any subsequent will or testamentary instrument made 
valid by the act. 

Thus, for the purpose of British probate, a choice is givon 
among several forms of execution, all in addition (s. 4) to that 
which alone was formerly sufficient; and, in terms, the act is 
directed only to modes of execution; but it has been held that 
a testamentary instrument, depending on the act for tho validity 
of its execution, must also depend for its legal effect on-the local 

£(A) Re Rippon, 32 L. J., Prob. 141, tiou of tho former domicile restored the 
3 Sw. & Tr. 177 ; Re Reid, L. B. f 1 P. will. Story, Confl. e. xi. s. 473; 
& D. 76. This section also excludes Williams, Exec. p. 362, n. (A), 6th ed. 
the further question whether resump- 
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[law on wliioli its execution is rested. Thus, in Pechell V. Hil- 
derley (k), a British subject with an English domicile died in 
1867, leaving a will and oodicil, neither of which was executed 
according to the law of England, hut the codicil (though not 
the will) was well executed according to the law of Italy, where 
it was made. By that law, as proved in the case, it could not 
stand alone without the will, and did not set up the will, although 
indorsed upon and referring to it. It was argued that the 
codicil being well executed according to the act, its legal effect 
must he determined by the lex domicilii, and that according to 
that law the oodicil republished and made good the will (l). 
But Lord Penzance held otherwise. Whether such would be 
tho effect of applying the English law in the manner proposed, 
he said it was not necessary to discuss, for he was of opinion 
that in determining the question whether any paper was testa¬ 
mentary, regard could be had to the law of one country only at 
a time, and that the mixing up of the legal precepts of two 
different oountri.es could only result in conclusions conformable 
to neither. The court therefore pronounced against both docu¬ 
ments. 

The act affects British subjects only (»»), and can only be 
enforced where the property in question is looally situate within 
British jurisdiction. Foreign courts aro not bound to recognize 
the act in determining whether a given instrument is a valid 
will of personal property within their own jurisdiction: and 
thus the personal property, British and foreign, of a British 
subject may be distributable according to two distinct laws (n). 
Therefore], tho necessity of conforming in the testamentoiy act 
to the law of the ultimate domicile, is still an important doctrine 
to the numerous British residents in foreign countries; and it 
appears that the ciroumstance of the contents of the will indi¬ 
cating that the testator contemplated returning to England (but 
which intention he never executed (o),) [or even an express 
declaration that he intends to retain his domicile of origin (p),] 
is insufficient to exclude the law of his domicile ascertained by 
the facts of the oase (q). 

If an Englishman, domiciled abroad, has real estate (including 

[(ft) L. R., 1 P. & D. 673. lia sequtmtur personam ” was estab- 

(/) Vide poet, Oh, VI. Sect. 4. lished to prevent, 1 H. Jj. Ga. 16.] 

(m) Including subjects by natu- (o) Stanley v. Bernes, 3 Hagg. 376. 

valuation, Re Gaily, 1 P. D. 438; Re f(j>) Re Steer , 3 H. & N. 694.] 

Lacroix, 2 P. Div. 94. (?) As to the animua zevertesd!, sec 

(m) See Sug. R. P. S. 405-6 : being also Bruce v. Bruce, 2 B. & P. 229, n. 
the very result which the rule “ mobi- 
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in this definition property held by him for terms of years) in his ohaptsbi. 
native country, and also personal property there or elsewhere, he 
ought to make two wills, on^ devising his English lands, duly 
framed and executed for that purpose according to the forms of 
the English^ law, and the other bequeathing, if permitted, his 
personal (or rather his moveable) estate conformably to the 
foreign law. Wills made under such circumstances require 
more than ordinary care, in order to avoid some perplexing 
questions arising out of the conflict in the laws governing the 
real and personal property respectively (r). 

Such questions may arise, and indeed have most frequently Ah to Scot* 
arisen, in regard to the property of Englishmen domiciled in land ‘ 
Scotland, or of Scotchmen domiciled in England; the law of 
succession and testamentary disposition being, in some respects, 
different in these two sections of the United Kingdom (#). Thus, 
in Balfour v. Scott (t), where a person domiciled in England died 
intestate, leaving real estate in Scotland, the hoir was one of the 
next of kin, and claimed a share of the personal estate. To this 
claim it was objected, that, by the law of Scotland, the heir 
cannot share in the personal property with tko other next of kin, 
except on condition of collating the real estate; that is, bringing 
it into a moss with the personal estate, to form ono common 
subject of division («). It was determined, however, that he was 
entitled to take his share without complying with that obligation, 
the case being regulated as to the moveable property by the 
English law. 

In Drummond v. Drummond (if) a person domiciled in Eng¬ 
land hod real estate in Scotland, upon which he granted a 
heritable bond to secure a debt contracted in England. Ho 
died intestate; and the question was, by which of the estates 
this debt was to be -borne P It was clear that, by the English 
law, the personal estate was the primary fund for the payment 


(r) See JJrodie v. Barry, 2 V. & B. 
130. 

(«) In Scotland there [was formerly] 
no direct power of disposing- of real 
estate by will, but if there was a con¬ 
veyance previously executed accord¬ 
ing- to the proper feudal forms, the 
party might by will declare the uhc and 
trust to which it should enure. Per Sir 
W. Grant in Brodie v. Barry, 2 V. & B. 
132. [But by 31 & 32 Viet. c. 101, s. 20, 
land in Scotland may now be disposed 
of directly by will.] Where a domi¬ 
ciled Scotchman dies intestate, leaving 


infant children, and possessed of pro¬ 
perty in Scotland and England, tho 
Court of Session, it Rcems, appoints a 
factor to the children, to whom tho 
English Court grants administration. 
{Re Johnston , 4 Hagg. 182.) 

(t) Stated in Somerville v. Lord Somer¬ 
ville, 5 Ves. 750, and cited 2 V. & B. 
131; [and see Allen v. Anderson, 5 
Hare, 163.] 

(») Emit. Inst. Law of Scotland, 701, 
6th cd. 

{z) Cit. 2 V. & B. 132. 



PDF Compressor Pro 


10 BY WHAT LOCAL LAW’ 

chafteb i. of debts. It was equally dear that, by the law of Scotland, the 
real estate was the primary fund for the payment of the herit¬ 
able bond. It was said for the Jbeir, that the personal estate 
must be distributed according to the law of England, and must 
bear all the burdens to which it is by that law subjeot. On the 
other hand, it was contended that the real estate must go accord¬ 
ing to the law of Scotland, and bear all the burdens to which 
it is by that law subject. It was determined that the law of 
Sootland should prevail, and that the real estate must bear the 
burden (y). 

Speaking of these two cases, Sir Win. Grant has observed (a?)— 

“ In the first case, the disability of the heir did not follow him 
to England; and the personal estate was distributed as if both 
the domicile and the real estate had been in England. In the 
second, the disability to claim exoneration out of the personalty 
did follow him into England; and the personal estate was dis¬ 
tributed as if both the domicile and the real estate had been in 
Sootland.” 

[But by tho law of Scotland, as of England, real estate is only 
a subsidiary fund for the payment of moveable debts; and if the 
Scotch heir of a domiciled Englishman has paid them, the law 
of the domicile allows him to recover against the personal 
estate (z). Conversely, English rules of marshalling in favour 
of legatees will not be applied so as to throw on Scotch real 
estate debts of a domiciled Englishman, to which it could not 
be made liable by the lex loci (a). 

In all these cases the claim of the Scotch heir to exoneration 
or his liability to be charged was enforced by English Courts in 
distributing the personal estate only where the laws of both 
countries agreed in conceding the claim or imposing the charge. 
Will under a Even before Lord King tut own’s Act a will of personalty made 

governedbv under a power formed an exception to the general rule, mobilia 
lex domicilii, eequuntur personam; for if executed in the particular form 


[(y) But an express direction by a. 
testator domiciled in England for pay¬ 
ment of all his debts out of a specified 
fund will include the heritable bond, 
Maxwell v. Maxwell , L. It., 4 H. L. 
506. Locke King's Acts (post, Gli. 
XLVI.) do not extend to Scotland. 
A heritable bond will not pass by 
* an English will; Jtf'ningham v. Her¬ 
bert, 4 Buss. 388; but where there is 
an English security, and the debt is 
further secured by a Scotch heritable 


bond, the debt will pass by an E n glish 
will, Buceleugh v. Heart, 4 Mad. 467; 
Cast v. Goring , 18 Beav. 383. See 
further as to the nature of heritable 
bonds, Bell’s Commentaries on the 
Laws of Scotland, 206; Ersk. Inst. 
194. 

(s) Earl of Winchtlmt y. Gareth/, 
2 Keen, 293. 

la) Harrison v. Harrison , L. B., 8 
Ch. 342. 
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[required by the power, it was, as it will still be, good without 
reference to the testator’s foreign domicile, becauso the appointee 
takes, not under the instrument exercising, but under tho instru¬ 
ment creating the power (6); and the latter instrument is to bo 
construed according to the law of the place where it is executed, 
if it deals with moveables, and according to the lex looi rei sitro 
if with immoveables (c). However, in D'lLiavt v. Hark ness (</), 
where by on English instrument power was given to appoint a 
money fund “ by will duly executed,” it was held that this did 
not mean any one particular form of will recognized by the law 
of this country, but any will entitled to probate here, and that 
the will of the donee, having been admitted to probate, was, 
therefore, a good exercise of the power. Thus it came back to 
trying the validity of the will by the law of tho testatrix’s 
domicile (f). She was domiciled abroad, and her will conformed 
to the law of her domicilo. If she had been domiciled here the 
will would not have been a valid appointment (/). But if a 
power requires a will to be executed in a particular form, a will 
exeouted in that form may be a valid appointment, though not 
executed according to tho law of the domicile {(/). 

Another exception to the general rule oxists whoro by treaty 
between this country and the country of domicilo it is agreed 
that tho English law shall prevail. Thus subjects of the 
Ottoman Empiro cannot dispose of their property by will, but 
by treaty English subjects domiciled there are allowed to do 
so, and their wills must be executed according to tho English 
law (/<). 


A statement of some of tho more important rules for ascer¬ 
taining the domicile of a testator or intestate, and a reference to 
some of the cases of most frequent occurrence, may here be 
made (<). The law attributes to every one os soon as he is born 


[(A) Tatnnll v. Hankey, 2 Moo. P. C. 
C. 342; Re Alexander , 1 Sw. & Tr. 
454, n., 29 L. J., Prob. 93; Re Halli¬ 
burton, L. R., 1 P. & D. 90. 

(c) Story, Oonfl. c. viii.; 3 Burge, 
pt. 2, c. 20. 

(d) 34 Beav. 324, (case before Lord 
King admen' * Act.) 

(e) It is presumed that tho will was 
proved in the ordinary way, and not 
merely on an allegation that it was in 
execution of a power (Barnet v. Vincent , 
5 Moo. P. 0. 201). The latter pro¬ 
ceeding would have decided nothing, 
and would have given tho Court of 


Construction no gronnd on which to 
build its argument, vide post, Ch. II. 

(/) Me Laly's Settlement , 25 Beav. 
456. 

0 j) Per Romilly , M.R., 34 Bear. 
32S. 

(A) Malta** v. Maltau, 3 Curt. 234, 
1 Rob. 67, 7 Jur. 135, 8 Jar. 860, 2 
No. Cas. 33, 3 No. Cas. 257.] 

(t) See Lord West burn 1 s Judgment, 
TJdny v. Udny, L. R., 1 H. L. So, 441. 
By stat. 24 & 25 Viet. c. 121, rules are 
made for determining the question of 
domicile as between this country and 
any other with which the sovereign may 
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BY WHAT LOCAL LAW 

[the domicile of his father if he be legitimate, and the domicile 
of the mother if illegitimate. This is the domicile of origin, 
and is involuntary. Other domiciles, including domicile by 
operation of law, as on marriage, are domiciles of choice. For 
as soon os an individual is sui juris, it is competent to him to 
elect and assume another domicile, tho continuance of which 
depends upon his will and act. When another domicile is put 
on, the domicile of origin is for that purpose relinquished, and 
remains in abeyance during the continuance of the domicile of 
choice, but it revives and exists whenever there is no other 
domioile (as when the domicile of choice is in fact abandoned (£) 
with the intention of never returning), and it does not require 
to be regained or reconstituted animo et facto in the manner 
which is necessaiy for the acquisition of a domicile of choice (/). 
Domicile of choice is constituted by residence freely chosen and 
intended to continue for a non-limited period; and length of 
residence is a most important ingredient from which to infer 
the animus manendi (#;).] 

Where an Englishman or Scotchman divides his time about 
equally between the two countries, the actual domicile is some¬ 
times difficult to be ascertained, from the absence of prepon¬ 
derating evidence in favour of either. Such was the cose of Lord 
Somerville («), a Scotchman by birth and extraction, originally 
domiciled in Scotland, who [was elected a representative peer 
for Scotland], took a house in London, and lived there half the 
year, the remainder of which ho spent in Scotland, where he 
still had an establishment: he died at his house in London. 
Sir E. P. Arden , M. R., after an elaborate argument, held that 
the original domicile remained unchanged, and, consequently, 
the succession to the personal property of the deceased nobleman 
(who had died intestate) was to be governed by the law of Scot¬ 
land. The argument in favour of the English domicile was 
urged on behalf of the relations of the half-blood, whom the law 
of Scotland excluded. Had the deceased nobleman had no 

have entered into a convention for that (/} King v. Foxicell , 3 Ch. D. 618. 

purpose. As to the operation of this (mi) Cockrell v. Cockrell , 25 L. J., 

act see Sogd. B. P. S. p. 405. Ch. 732; Doucet v. Geoghegan, 9 Ch. D. 

Domicile is distinct from allegiance 441.] 
or nationality, per Lord Westbury , (m) 5 Ves. 760, [and see Forbes v. 

L. B., 1 H. L. So. 469; Brunei v. Forbes , Kay, 353. The duties of an 

Brunei, L. B., 12 Eq. 298. English peer as such do not prevent 

(k) The'intention without the act his acquiring a foreign domicile, Hatnil- 
of abandonment is insufficient, Be ton v. Dallas , 1 Ch. D. 257. For the 
Baffenell, 3 Sw. & Tr. 49, 32 L. J., purposes of succession a man cannot 
Prob. 203. have more than one domicile, ib. . 
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original domicil© in either of the two countries, whioh in his 
later life he alternately made his home, the difficulty of apply¬ 
ing the principle adopted by the M. R. as tho ground of liis 
decision would have been gr&itly increased; in such a case the 
question would be, whether this state of things did not let in 
the original (t. e., in the case supposed, the foreign) domicile. 
[In oases of residence equally divided between two places, it 
has been said that the wife’s constant residence in one of thorn 
is strong evidence of animus in favour of domicile in that 
place (o).] 

“ The question of domicile,” said Lord Loughborough , in the 
case of Bempde v. Johnstone (/>), “ prima facie, is much more a 
question of fact than of law. The actual place where a person 
is, is prim A, facie, to a great many purposes, his domicile. You 
enoounter that, if you show it is either constrained, or from the 
necessity of liis affairs, or tronsitoiy, that ho is a sojourner, and 
you take from it all character of permanency. If, on the con¬ 
trary, you show that the place of his residence is the seat of his 
fortune, or the place of his birth, upon which I lay the least 
stress; but, if the place of his education, where ho acquired all 
his early habits, friends and connections, and all the links that 
attach him to society oro found thore; if you add to that, that 
he hod no other fixed residenco upon an establishment of his 
own, you answer the question.” 

[If the residenco is “constrained” by external necessity, as 
by the duties of military or naval service ( 7 ); or of a temporary 
political (r) or judicial (.s) offico; by imprisonment (/), or by 
flight from civil commotion or revolution (re); it will not confer 


[( 0 ) Forbes v. Forbes , Kay, 364. But 
see per lViekens , V.-C., Doughs v. 
Douglas, L. R., 12 Eq. 017.] 

(p) 3 Ves. 201 [Udmj v. Udny, sup.; 
Stevenson v. Masson, L. R., 17 Eq. 78. 

(q) Phillim. Domicile, p. 79. Per- 
Hons entering the military servico of a 
foreign state acquiro tho domicile of 
that state, ib. Where, as in the 
United Kingdom, different laws pre¬ 
vail in different parts, a domicile in 
one, as Jersey or Scotland, is not 
altered by entering the military or 
naval service of the kingdom, Re 
Fatten, 6 Jur., N. 8. 151; Drown 
v. Smith, 15 Beav. 444. But servico 
under the East India Company gavo 
an Indian domicile, Bruce v. Bruce, 
2 B. & P. 229; Forbes v. Forbes, Kay, 
356. However, with a few immaterial 


differences, tho stat. 1 Viet. c. 26 was 
made law in India by on act of council, 
No. 25, a.d. 1838, and applies to all 
wills made on or after lHt February, 
1839. And by tho Indian Succession 
Act (Act X.), 1865, succession to im- 
moveuble property in India is regu¬ 
lated by tho law of India; that to 
moveables by tho law of the domicile. 
See Macdonald v. Macdonald, L. R., 14 
Eq. 60. 

(r) Att.-Geti. v. Fottinger, 6 H. & 
N. 733, 747, Governor of the Cape and 
of Madras. 

(*) Att.-Gen. v. Rowe, 1 H. & C. 31, 
Chief Justice of Coylon. 

(0 Phillim. on Domicile, p. 87. 

(«) Dc Bonneral y. De Bonneval, 1 
Curt. 856. 


13 


CHAPTKE I. 


Residence of 
necessity, 

—in public 
service, &c. 
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BY WHAT LOCAL LAW 


GHAPTEB X. 


—as trader. 


Officer on 
half-pay. 


Residence 
for health's 
sake. 


[a domicile. So, neither an c ambassador (#), nor a consul (y), 
loses his original domicile by residence in the foreign country 
where he is accredited. But if a consul engage in trade there, 
his character of consul is, for somfa purposes at least, merged in 
that of merchant (z). And if, being already domiciled in a 
foreign country, a man bo appointed by his own sovereign 
ambassador (a) or consul (b) in that country, his original do¬ 
micile is not thereby restored quoad succession to personal 
property. On the other hand, a life employment abroad in the 
public service alters the domicile (c). 

One who settles as a trader in a foreign country will thereby 
oommonly acquire a domicile in that country (d ); nor is the 
contrary to be inferred merely because, being a British subject, 
he has the benefit of troaties which, without making special 
provision for testamentary questions (<?), seoure to him certain 
immunities and privileges, and because he invariably acts and 
regards himself as an Englishman (/). Nor will his being 
on officer in the British servico on half-pay, and (in order to 
retain his pay) requiring and obtaining leave of absence (y), 
nor being an officer on unlimited furlough, subject to a positive 
obligation to return to duty when ordered (A), prevent his ac¬ 
quiring a domicile other than British; though such an obliga¬ 
tion would be strong to rebut any presumption that a domicile 
was contemplated in a foreign country where the obligation 
could not bo enforced, for an intention contrary to duty is not 
to be presumed (*'). 

Residence in any place for health’s sake is of dubious import; 
and further manifestation of intention is requisite beforo such 
residence can be assumed to be permanent (A).] 


[(*) Story, Confl. h. 48; Phillim. on 
Bona. p. 79. 

(y) Sharpe v. Crispin, L. R., 1 P. & 
B. 611. 

(s) Phillim. on Domicile, pp. 124, 
126. By the rules of their service 
British Consuls are forbidden to take 
part in mercantile affairs. Sharpe v. 
Crispin, L. R., 1 P. & B. 617. 

(а) Heath v. Sampson, 14 Beav. 441; 
At t.-Gen. v. Kent, 1 H. & 0. 12. 

(б) Sharpe v. Crispin, L. R., 1 P. & 
B. 611. 

(r) Commissioners of Inland Revenue 
v. Gordon's Executors, 12 Cos. Court 
Sees. 667. The cases decided on servico 
with the East India Company, sup. 
n. (g), are to the like effect. 

(if) Cockrell y. Cockrell, 2 Jur., N. 8. 
727; 25 L. J., Ch. 730; Allardieex. 


Onslmc, 12 W. R. 397 Doncet v. 
Geog began, 9 Ch. B. 441. 

(e) Maltass v. Maltass, 3 Curt. 231, 
1 Rob. 67, 7 Jur. 135, 8 Jur. 860, 2 
No. Cas. 33, 3 No. Cas. 257. 

(/) Moore v. Rudd, 4 Haro. 346. 

(y) Cockrell v. Cockrell, 25 L. J., Ch. 
730. See also Commissioners of Inland 
Revenue v. Gordon's Executors, 12 Cas. 
Court Sess. 667. 

(A) Att.-Gen. v. Fottingcr, 6 H. & 
N. 733, 747; Forbes v. Forbes, Kay, 
359. Secus, if the furlough be for a 
limited period; Craigie v. lewin, 3 
Curt. 435, 7 Jur. 619, 2 No. Cas. 185. 

(i) Hodgson v. He Beauchesne, 12 
Moo. P. C. C. 285. 

(A) See Hoskins v. Matthews, 8 B. 
M. & G. 13; and per Wood, V. C., 
Kay, 367.] 
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It has been made a question, whether infant children, who, aurm t. 
after the death of the father, remain under the core of their Domicile of 
mother, follow the domicile which she may from time to time chlldren ‘ 
acquire, or retain that which tlifiir father had at his death, until 
they are capable of gaining one by acts of their own. Tho 
weight of authority in such cases seems to be in favour of tho 
mother’s domicile; and, therefore, whero an Englishman domi¬ 
ciled in Guernsey, died there, and the widow came to, and took 
up her residence in England, bringing her children with her; it 
was held, that the succession to the personal property of two of 
her children, who died there at an early age, was to be governed 
by the law of England, there being no ground to impute the 
removal to fraudulent intention (/). 

(1) rottinger v. Wight man, 3 Mcr. So in tho caso of one Innatio from 

C7; but Bee Story, b. 46. [The general infancy, Sharpe v. Crispin, L. R., 1 P. 

rule in well known that infanta and & D. 611. But the scope of this 

married women cannot change their treatise does not admit of a full exposi- 

domicile by their own acta. See Kay, tion of tho law of domicile ; this will 

353, Robins v. Dolphin , l Sw. & Tr. be found in books specially devoted to 

37, in D. P. 29 L. J., Prob. 11; Re tho subject; and seo Huycs & Jarman 

Daly's Settlement, 25 Beav. 456; Yel- Cone. Forms of Wills, p. 543, 8th cd. 

t rerton v. Yelverton, 29 L. J., Matr. 31. by Dunning.] 
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CHAPTER n. 

FORM AND CHARACTERISTICS OP THE INSTRUMENT, 

■ -» 


Ambulatory 
nature of 
wills. 


Contingent 

wills. 


A will is an instrument by which a person makes a disposi¬ 
tion («) 'o^his property to tako effect after his decease, and which 
is in its oim nature ambulatoiy and revocable during his life. 
It is this ambulatoiy quality which forms the characteristic of 
wills; for, though a disposition by deed may postpone the 
possession or enjoyment, or even the vesting, until the death 
of the disposing party, yet the postponement is in such case- 
produced by the express terms, and does not result from the 
nature, of the instrument. Thus, if a man, by deed, limit lands 
to the use of himself for life, with remainder to the use of A. 
in fee, the effect upon the usufructuary enjoyment is precisely 
the same as if he should, by his will, moke an immediate devise 
of such lands to A. in fee; and yet the case fully illustrates the 
distinction in question; for, in the former instance, A., imme¬ 
diately on the execution of the deed, becomes entitled to a 
remainder in fee, though it is not to take eifcct in possession 
until the decease of the settlor, whilo, in the latter, he would 
take no interest whatever until the decease of the testator should 
have oalled the. instrument into operation. 

[A will may bo made bo as to take effect only on a con¬ 
tingency, and if the contingency does not happen the will 
ought not to be admitted to probate (l>). The contingency will 
generally attaoh to every part of tho will, e.y. to a clause 
revoking former wills (c). But a codicil in other respects con¬ 
tingent will be admitted to probate if it expressly confirms the 
will-, for this operates as a re-execution of the will (d). A reference 
to some impending danger is common to most of these cases, 


[(«) Where one by will said, “ I 
propose to give the residue by codicil, 
or otherwise to let it devolve as if I 
had died intestate,” and ho left no 
codicil, he was held not to have dis¬ 
posed of the residue, Ash r. Ash, 10 


Jut., N. S. 142. 

lb) Ifa’sons v. lanoe. 1 Yes. 190, 1 
Wils. 243; Sinclair v. Eoi§, 6 Yes. 607. 
(c) Re Hugo, 2 P. D. 73. 

\d) Re I)a Silva, 30 L. J., Prob. 
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■ 

fond the question is whether the possible occurrence of the event chap ter n. 

is* the reason for the particular disposition which the testator- 

makes of his property, as where he says, “Should anything 
happen to me on my passage to W., I leave,” &c. (e); or only 
the reason for making a will, as where he says, “ In case of 
accident, being about to travel by railway, I bequeath,” &e. (/). 

A will may also be made contingent on the assent of another 
person (g). 

A will, intended to take effect as an exercise of a power, is 
not necessarily conditional on the existence of the power, if the 
testator has an interest independent of the power (//) or a power 
not expressly referred to (i) sufficient to support the disposition: 
for if an intention appears to dispose of the property, it matters 
not that the testator mistook the origin or nature of his dis¬ 
positive power. 

Where the will is in terms clearly contingent, and the con¬ 
tingency has failed, the will cannot either as to real estate (/■), 
or, sinco 1 Viet. c. 26, as to personal estato (/), bo set up but 
by some act amounting to a re-execution of it (m). Without 
some such act it is a nullity, and a previous will stands un¬ 
revoked (it). When on the death of the testator the event is 
still in suspense, general probate will be granted at oneo(o). 

Of course the question still remains open what effect the will 
is to have. 

Two or more persons may moke a joint will, which, if properly Joint will, 
executed by each, is, so far as his own property is concerned, 
as much his wall, and is as well entitled to probate upon 
the death of each as if he had made a separate will (//). 

But a joint will made by two persons, to take effect after the 


[(e) Roberta v. Roberts , 1 8w. Sc Tr. 
337, 31 L. J., Prob. 46; lie Porter, 
L. R., 2 P. & B. 22; Re Robinson , ib. 
171; Lindsay v. Lindsay, ib. 450 ; Re 
Hugo, 2 P. D. 73. 

(f) Re Thome, 4 Sw. & Tr. 36, 34 
L. J., Prob. 131; Re Robson, L. It., 1 
P. & D. 88; Re Martin, ib. 380. 

(g) Re Smith, L. R., 1 P. & D. 
717. 

(A) Southall v. Joifes, 1 Sw. & Tr. 
298, 28 L. J., Prob. 112, 30 Bear. 187; 
Sing v. Leslie, 2 H. & M. 68. 

(i) Re JFilmot , 29 Rear. 644; Rruce 
v. Bruce, L. R., 11 Eq. 371. 

(A) Parsons v. Lanoe, 1 Yea. 190, 1 
Wil». 243. 


(t) Roberts v. Roberts, sup.; Re Winn, 
2 Sw. & Tr. 147. Socuh, Itoforo 1 
Viet. c. 26, Burton v. VoHhiguood, 4 
Hagg. 176; Strauss v. Schmidt, 3 
Phillun. 209. 

(m) Re Cawthron, 33 L. J., Prob 
23. 

(«) Re Robinson, L. R., 2.P. & B. 
171. 

(o) Re Cooper, 1.Beane, Eccl. R. 9. 
It in presumed, though it u not so 
stated in the report, that the children 
wort) minora. See also Re Bang ham, 
1 P. D. 429. 

( p) Re Straceu, 1 Beane, Eccl. R. 6, 
1 Juk N. S. 1177. 


J.—VOL. 1. 


C 
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CHAPTER II. 


Separate wills 
of separate 
properties. 


Will in pencil 
or with blanks 
valid. 


Form of wills. 


Instruments 
in the form 
of deeds, 
agreements, 
&o. held to 
he testa¬ 
mentary. 
Instrument 
commencing 
as an inden¬ 
ture, but 
ending as a 
will. 


Instrument 


FORM AND CHARACTERISTICS 

[death of both, will not be admitted to probate during the life of 
either (q). * 

If a testator makes separate wills of separate ports of his 
proporty, they need not all bo‘proved together (#•), unless one 
incorporates another, as by expressly confirming it (#). 

A will may be written in penoil (/). But where a printed form 
was filled up partly in ink and partly in pencil, and the writing 
in ink made sense with the form without help from the writing 
in pencil, part of whioh was written over by the ink, the ink 
writing alone was held to he the will (tc). A will is not invalid 
by reason of blank spaces having been left in it (a?).] 

The law has not made requisite, to the validity of a will, 
that it should assume any particular form, or be couched in 
language technically appropriate to its testamentary character. 
It is sufficient that the instrument, however irregular in form 
or inartificial in expression, discloses the intention of the maker 
respecting the posthumous destination of his property; and, if 
this appear to he the nature of its contents, any contrary title or 
designation whioh he may have given to it will be disregarded. 

Thus (y), a deed-poll, and even an agreement or other instru¬ 
ment between parties, has repeatedly been held to have a tes¬ 
tamentary operation. As, in Hixon v. Wytham (s), where A. 
by indenture made botween him on the one part, and B. and 0. 
of the other part, in consideration of 5/., bargained and sold to 
thorn certain lands in trust to sell after his decease, and directed 
the money to arise by the sale to be employed in the payment 
of certain sums therein mentioned, and the rest thereof, and all 
his personal estate, he gave and bequeathed (for the language 
was here changed to the first person) in favour of certain per¬ 
sons. A. made B. and 0. executors of his mil; and signed, 
sealed, published and declared the instrument as his will in the 
presence of several witnesses. The Court declared this to be a 
good will. 

So, in Green v. Prowle («), where, by instrument entitled 

[(g) Re Raine , 1 Sw. & Tr. 144. (x) Comely v. Gibbons, 1 Rob. 705, 

(»•) Re Astor, 1 P. D. 160. 6 No. Cos. 679 ; Re Kirby, 1 Rob. 709, 

(j) Re Karris , L. R.,2 P. & D. 83. 6 No. Cas. 093.] 

Seo furthor on incorporation, post, (y) West's case, Mo. 177, pi. 314; 

Chap. VI. Manly v. La kin, 1 Hagg. 130; Re Hum, 

(f) Bateman v. Pennington, 3 Moo. ib. 488; Henderson v. Farbridffj, 1 Russ. 

P. C. C. 223; Kell v. Charmer, 23 479. 

„Reav. 196 ; and see Lucas v. James, 7 (z) 1 Ch. Cas. 248; 8. C. Finch, 196. 

Hare, 419. (a) 3 Keb. 310; 8. C. 1 Mod. 117. 

(«) Rr Atfams, L. R., 2 P. & D. 367. 
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“ Articles of Agreement,” made between A. of tho ono part, and 
B. of the other part: it was agreed between them that A., being 
sick in body, gives, &o.; in consideration whereof B. promised 
to pay several sums of money. The instrument concluded in 
the ordinary manner of deeds, i. e. “in witnoss whereof the 
parties have hereunto interchangeably set their hands and seals.” 
This instrument was delivered as a deed; but it was hold to bo 
testamentary, and as such revocable, and the Court seems to 
havo been influenced by the circumstance, that tho person who 
prepared it was instructed to make a will. 

Again, in Peacock v. Monk (&), where A., being about to 
settle his affairs, upon the same day made two instruments; 
one he called a deed, by way of agreement between him and 
B., and the other he called a will. By the deed, ho put 4,000A 
into the hands of B., to pay to A. himself an annuity for life of 
160/., and afterwards to pay 1,000/. a-piece to C. and D. if they 
survived him, and an annuity of 100/. to E. for lifo if she 
survived him, the residue to B. There was a proviso, that if 
the 160/. annuity was in arrear, B. should repay the 4,000/. to 
A., to be placed out in tho joint names of A. and B. (c). By 
the will B. was appointed oxecutor and modo residuary legatee. 
Lord JIardmcke. said, “ B. being both executor in the will and 
contractor in the deed, and both instruments being executed at 
the same instant (as it must be taken, being on the same day), 
it speaks the whole to be a testamentary act. In several oases, 
the nearness of one act to another makes the Court take them as 
one; so that it is a testamentary act, though not strictly ro, 
because not revocable”^/). Tho case of Tomhjm v. Lad- 
broke ( e ), before the same Judge, was very similar in its 
circumstances. A., a freeman of London, two days before his 
death, executed a will and a deed, by the last of which ho 
assigned 5,000/., part of his porsonal estate, to trustees, to the 
separate use of his daughter. Lord Ilardwickc held that this 
was a testamentary act, and, as such, a fraud on the custom, 
which allows a freeman to give away his personal estate by act 


(4) 1 Ves. 127; Belt’s Suppl. 82. 

(c) This clause showed that tho in* 
strnment was designed to operate in 
the donor’s lifetime. In a much earlier 
ease [Audley'a ease, 4 Leon. 166), it 
appears to have been considered as 
conclusive against the construing of 
an instrument as a will, that by it on 
estate was to be taken by the maker, 


“ who could not tako by his own 
will.” 

(rf) By this observation it should 
seem, that his Lordship thought that 
the instrument might be testamentary, 
for some purposes, but not for others; 
[as to which, sec Doe v. Crow, 8 Q. B. 
714, stated post, p. 26.] 

(e) 2 Vcs. 591. 
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chapteb n. in extremis , provided lie divest himself of all property in it; but 
not if he reserve to himself a power over it. Hogg v. Lashley , 
decided in D. P. (/), is confirmatory of the same principle; an 
instrument, executed in the form of a Scotch settlement, (for 
lands in Scotland were not then disposable by will,) but con¬ 
taining dispositions intended for the most part to take effect 
after the decease of the maker, having been by the House ad¬ 
judged to be testamentary. 

Instrument in Again, in Habergham v. Vincent (#/), where A., by his will 
po™ held*** 1 " duly executed and attested, devised his freehold and copyhold 
testamentary, estates to certain uses, with remainder to suoh persons and for 
such estates as he by any deed or instrument in writing, to bo 
executed by him and attested by two witnesses, should appoint. 
By an instrument executed on the following day, under the 
hand and seal of the testator, stamped and concluded like a 
deed, the testator recited this power in his will, and then 
proceeded thus:—“Now know ye, that, by this my deed-poll, I 
do direct and appoint that my trustees (naming them) shall 
immediately after,” &c., convey to certain uses, &c. It was 
held by Lord Loughborough , assisted by Wilson and Butter , JJ., 
that the second instrument was testamentary. Butter , J., said, 
that the cases had established that an instrument in any form, 
whether a deed-poll or indenture, if the obvious purpose is not 
to take place till after the death of the person making it, 
shall operate as a will. In one of the cases there were ex¬ 
press words of immediate grant, and a consideration to support 
it as a-grant; but as, upon the whole, the intention was that it 
should have a future operation after his death, it was considered 
as a will. 

Remark upon The consequence in this case of holding the instrument to be 
V a coc ^ c ^ to the will was, that it operated on the copyholds, but 
not on the freeholds, for want of an adequate attestation; the 
Court being decidedly of opinion that a testator could not, by a 
will attested by three witnesses, reserve to himself a power to 
dispose of freehold estates by an unattested codicil. 

The question, whether an instrument in the form of a deed 
operated as a will, was much disoussed in Att.-Gen. v. Jones (A), 
property pro- where A., by indenture dated March 25, 1813, assigned, for a 
settled by nominal pecuniary consideration, certain leasehold property to 


Att.~Gen. v. 
Jones. . 
Whether 


(/) 7th of May, 1792, stated 3 Hare. 
41ft, ii. 


(ff) 2 Yes. jun. 204,4 B. C. C. 366. 
(A) 3 Price, 3GS. 
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C. and D.; also certain stock in the funds, with the dividends n. 

which should he due thereon at his decease, the arrears of any 
pension that might he due to higi at his death, and his household UaWe to 
furniture, &c., and all other his personal estate then belonging legftcy dufcy ‘ 
to him, or which should belong to him at his decease, upon trust 
for himself for life, and after his decease, for B. (an illegitimate 
daughter). The instrument reserved to A. a power of revocation 
by deed or will. By will, dated April 16,1813, A. confirmed 
the deed except as to certain particulars, which he specified, 
and appointed the same persons as were trustees in the deed 
executors. A. did not transfer the stock, or part with tho 
possession of the assigned property, or even communicate to the 
trustees the existence of the deed, which he retained in his own 
custody. The question was, whether the property assigned by 
it was liable to the .legacy duty; and three of tho Barons of the 
Exchequer decided in the affirmative, adverting, in tho course of 
very long judgments, to the circumstance that tho consideration 
was nominal; that the trust for the grantor was not to receive 
the dividends merely, but implied a power in him to dispose of 
the property as he should think proper (t ); that ho kept tho 
deed in his own possession; never transferred the stock to tho 
trustees, nor invested them with the control of the property, or 
even informed them of it; that, though the legal estate teas in the 
trustees (for this with singular inconsistency was admitted), tho 
actual ownership remained with the grantor; that tho deed 
professed to grant the property of which tho maker should be 
possessed at the time of his decease, which, otherwise than as a 
will, it could not do; that it contained a power of revocation by 
the most informal instruments; and, lastly (on which great 
stress was laid), that the will, by referring to and confirming the 
deed, “ threw a testamentary character over tho whole.” WooiU 
B., in support of his contrary opinion, relied not only on the 
form of the instrument, which was perfect as a deed, but on its 
effect; which, he said, was to vest the legal estate in the 
leasehold property in the trustees instanter; and teas there , lie 
asked, a case ichcre the estate passed by a will in the lifetime of the. 
testator ? He argued, that the confirmation of it in the subse¬ 
quent will made no difference. “ Suppose,” he said, “ there had 
been no power of revocation, would it not have been valid as a 
deed P and suppose, in that case, the party hod made a will, 


(i) It wan merely for the uuc and benefit of A. for life. 
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upon Att.- 
Oen. v. Jones. 
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disposing of the property differently, that will would not avail 
against a deed; but the deed, notwithstanding the alteration 
of the will, if he had not reserved the power, would prevail 
against the will. That shows it as a deed. If, on the other 
hand, he hod made a will, and then another, the second would 
have been a revocation of the first.” 

The principle of this decision has been generally condemned: 
indeed, the reasoning of some of the learned barons seems very 
inconclusive and unsatisfactory. The reliance placed on the 
power of revocation was especially unfortunate; for the insertion 
of suoh a clause, so far from indicating an intention to make a 
will, imparts quite a contrary colour to the transaction, as a will 
wants not an express power to render it revocable. The fact, 
too, of the assignment being extended to all the property of 
which the grantor should happen to be possessed at his decease, 
shows only that he attempted to include what he could not, and 
not that he meant to resort to a different species of disposition. 
Nor do the arguments founded on the retention of the oustody 
of the deed (k) and the possession of the property appear to be 
more convincing; for, though those circumstances are often very 
important when the claims of creditors and purchasers are under 
consideration, yet it has never been ruled, that in order to render 
a settlement binding on the settlor’s own representatives the deed 
must be disolosed, and the possession of the property relinquished 
by him; on the contrary, dispositions of property by a deed 
taking effect inter vivos, have often been supported under suoh 
circumstances. Still more difficult is it to aocede to the position, 
that the referenco to the settlement in the subsequent will “ threw 
a testamentary character over the whole.” Testators frequently 
refer to, for the purpose of confirming, some antecedent disposi¬ 
tion of property by deed; and it has never been surmised that 
such confirmation rendered the instrument referred to testa- 
mentaiy. If testamentary for one purpose, it must be so for 
every purpose; and hence we are forced to oonclude that if B., 
the cestui que trust, had died in her putative father’s lifetime, 
the property in question would have gone, not to her represen¬ 
tatives (which if she had died intestate and unmarried would 
have let in the title of the crown), but to those of the settlor, 
who would necessarily have been entitled, under the dootrine of 
lapse, if the instrument were to be oonstrued as a will! 

[(*) See Alexander v. Bram, 7 D. M. & G. 530; 8. C., nom. Jeffries v. 
Alexander, 8 H. L. Ca. 694.] 
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A similar question arose in Tompson v. Browne (l), winch was ohaptkb u. 
as follows:—By an indenture of settlement dated August 19, Tompxon v 
1823, made between A. of the fy*st part, B. of the second part, Bmone. 

C. and D. (natural daughters of A. and B.) of the third part, rcse^g Ufo 
and E. and F. of the fourth part, after reciting that A. was 
desirous of making some provision for their children 0. and D., power of re- 
and had therefore lately transferred into the joint names of E. that^he pro- 1 
and F., the sum of 6,090/. new 4 per cent. Bank Annuities; it gerjjy was not 
was then witnessed, that E. and F. and the survivor, &c., should legacy duty, 
stand possessed of the said stock, upon trust, to permit A. or his 
assigns to receive the dividends during his life; and after his 
decease, upon trust, to appropriate so much of the stock as would 
produce 80/. per annum, and pay the dividends thereof, to B. 
for her life; and as to the residue of tho stock, and also, after 
the decease of B., as to the appropriated fund, upon trust, to 
transfer the same to C. and D., in equal shares, at the age of 
twenty-five or marriage. The settlement contained a power to 
A. to revoke the trusts and appoint any others in lieu thereof. 

A. and B. being both dead, the cestuis que trust claimed a 
transfer of the fund; and the question raised by the trustees 
was, whether the instrument was not testamentary, and tho 
fund accordingly subject to legacy duty ? The affirmative was 
attempted to be maintained on the authority of Att.-Gen. v. 

Jones; but Sir C. C. Pepys, M. It., decided that the legacy- 
duty did not attach. “The decision in Att.-Gen. v. Jones” he 
said, “seems to have proceeded upon the ground that, under the 
circumstances of that oase, nothing passed from the makor of the 
instrument, so as to entitle any other person to interfere with his 
property in his lifetime. If there be anything in that decision to 
support the notion , that where a person by deed settles property to 
his own use during his life , and after his decease for the benefit of 
other persons, a power of revocation reserved in such a deed alters 
the character of the instrument , and renders it testamentary , and 
consequently subject to legacy duty, I can only say that if this were 
law, a great number of transactions , of which the validity has never 
been doubted, would be liable to be impeached .” 

Although the remarks of the M. B. are expressed with great 
caution, they leave no doubt of his opinion of Att.-Gen. v. Jones 
[and when that case was cited to Lord St. Leonards in D. F. (m), 
he said, “ That case is quite wrong.” 


(0 3 My. & K. 32. 


[(/«) Brown v. Att.-Gen., 1 Mucq. Sc. Ap. 80. 
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CHAPTER H. 


Instrument 

stamped, and 
registered, 
not testamen¬ 
tary. 


Rule in Pro¬ 
bate Court 
as to instru¬ 
ments testa¬ 
mentary in 
substance: 


—bills, notes, 

&o. 


Instruments 
in the form of 
present or 


[In Majoribanks v. Hovenden (»), an instrument commencing 
with a recital, and having an attestation clause, like a deed-poll, 
and sealed, stamped, and registered, was held by the same 
learned Lord not to be invested with a testamentary character 
by the mere nature of the power (a power to appoint by will, 
misreoited as a power to appoint by deed or will) under whioh it 
purported to be made. The fact of registration as a deed appears 
to have been deemed almost conclusive against its testamentary 
character.] 

The Probate Court (before which, of course, questions of this 
kind are most frequently agitated) act fully up to the principle 
which regards as testamentary any instrument that is designed 
not to take effect until the maker’s decease, though assuming 
the form of a disposition inter vivos; and more especially if it be 
incajiable of operation in the intended form (o ); and accordingly, 
in repeated instances, probate has been granted of such irregular 
documents, as the assignment of a bond by indorsement (p), 
receipts for stock and bills indorsed (q), a letter (*•), marriage 
articles (*), and promissory notes, and notes payable by executors, 
in order to avoid the legacy duty (£), [and cheques on a banker («), 
even though the testator made a subsequent will containing a 
olause revoking any former will or codicil (©)]. On the same 
principle, Sir J. Nicholl admitted to probate, as testamentary, 
the drafts of three bonds, prepared in the lifetime of the 
deceased^ and intended to be executed by him, to the trustees 
of the marriage settlement of his three daughters, in substitution 
for legacies which he had, by a revoked will, bequeathed for the 
benefit of tho daughters, and the execution of which bonds was 
prevented by his death (#). 

[So papers in these words, “ I wish A. to have my bank book 
for her own use” (y); “ I hereby make a free gift to A. of the 


[(«) 1 Dru. 11.] 

(o) But now that all wills require 
attestation by two witnesses, the vali¬ 
dity of an instrument as an actual 
disposition of property would, if not 
so attested, depend on the mainte¬ 
nance of its non-testamentary cha¬ 
racter; [Mitchell v. Smith, 33 L. J., 
Ch. 696.] 

(p) Musgrace v. Down, T. T. 1784; 
cit. 2 Hagg. 247. 

(q) Sabine v. Goate and Church, 1782; 
cit. 2 Hagg 247. 

(r) Dry buttery. Hodges, E. T. 1793; 
cit. 2 Hagg. 247; [and see Passmore 
v. Passmore, lPhillim. 218; ReMundy, 
7 Jur., N. S. 62, 30 L. J., Prob. 86.] 


(«) Mantell v. Walton, T. T. 1796; 
cit. 2 Hagg. 247. 

(t) Maxes v. Shute, H. T. 1799 ; cit. 
2 Hagg. 247; [and see 4 Ves. 666; 
Jones v. Nicolay, 2 Rob. 288, 14 Jur. 
675; Re Marsden, 1 Sw. & Tr. 642. 

(«) Dartholotnew v. Henley , 3 Phillim. 
317. 

(v) Gladstone v. Tempest, 2 Curt. 650. 
But the Court of Chancery declared 
the cheques to be in effeot revoked. 
Walsh v. Gladstone, 1 Phil. 294.] 

(x) Masterman v. Maberley, 2 Hagg. 
235. 

[(y) Cock v. Cooke, L. R., 1 P. & D. 
241. 
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[sum deposited,” &o. ( 2 ); “ I have given all to A. and her sons: chap ter n. 
they are to pay” certain weekly sums to “X. and Y., and to p^ tgift8 
divide the residue among themselves ” (a); have been held hdd testa- 
testamentary, chiefly upon collateral evidence, whidi is always mentaryi 
admissible (6), that they were executed with that intent. 

So, as at common law, instruments in tho form of deeds inter Likewise 
partes, and purporting to convey property to trustees, but pro- p®^ 8 mter 
viding that the trusts should not take effect until after the death 
of the donor, have been held testamentary in the Probate Court (e).] 

But if the instrument is not testamontary either in form or in Paper eon- 
substance (none of the gifts in it being expressed in testamen- S^tnt 0 ^ 
tary language, or being in terms postponed to the death of the hold to 
maker), and if no collateral evidence is adduced to show that it mentary; 
was intended as a will, probate will not be granted of it as a 
testamentary document. Thus, where a minor aged nineteen 
(at a period when minors of such an age were capable of 
making wills of personal estate), wrote a paper in these words: 

—“ I, A. B., of &c., in the presence of tho two under-mentioned 
witnesses, C. D. of &c., and E. E. of &c., do give all my goods 

and chattels to M. D. of-, spinster.” This paper was dated, 

and witnessed by the two persons referred to in the body of it. 

The Court was of opinion that, os the paper bore upon the face 
of it no evidence of its being intended to be testamentary, but it 
rather appeared, both from its contents and the evidence dehors 
(though the latter was rather conflicting), to have been intended 
as a present gift, probato ought not to bo granted (d). 

So probato was refused of a letter addressed by tho deoeased — ho us to 
to a friend, directing the sale of stock in the public funds, and 
the distribution of the proceeds, on the ground that it referred totters, 
to an immediate and not to a posthumous sale (e). And in 
another case, a paper addressed by a testator to his executors 
was held not to be testamentary, the same not being dispositive 
in terms, nor shown by extrinsic evidence to have been so in¬ 
tended^). In this case Sir Herbert Jenner observed that there 
was this distinction in the consideration of papers which ore in 
their terms dispositive, and those which are of an equivocal 


[(z) Robertson v. Smith, L. R., 2 F. 
& D. 43. 

la) Re Coles, L. R. f 2 P. & D. 362. 
(A) Re English, 3 Sw. & Tr. 686, 34 
L. J., Prob. 6. 

S Re Morgan, L. B,, 1 P. & D. 214. 
seo oases, p. 18, nn. (y) (z).] 
See also Re Knight, 2 Hagg, 664; 


Shingler v. Pemberton, 4 Hagg. 356; 
both of which cases were before Tomp¬ 
son v. Browne, stated above. 

(d) King's Proctor v. Baines, 3 Hagg. 
218; [and see Langley v. Thomas, 20 
L. J., Ch. 609.] 

(e) Glynn v. OgUinder, 2 Hagg. 428. 
(/) Griffin v. Ferard , 1 Curt. 97. 
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FORM AND CHARACTERISTICS 


character, that the first 'will be entitled to probate, unless, as in 
Nkholh y. Nicholls (g), they proved not to have been written 
animo testandi; whilst, in the latter, the animus must be proved 
by the party claiming under it. * 

[But, as already observed, an instrument is not testamentary 
merely because actual enjoyment under it is postponed until 
after the donor’s death. If it has present effect in fixing the 
terms of that future enjoyment, and therefore does not require 
the death of the alleged testator for its consummation, it is not 
a will. Therefore where there was on agreement for a lease, 
which contained a provision for the distribution of the rent after 
the lessor’s death among his grandchildren, of whom the lessee 
was one, it was held that this provision being part of the con¬ 
sideration for whioh the lessee was to pay his rent was irrevo¬ 
cable ; it was therefore not testamentary (A). The Court was 
asked to grant probate only of a part of the document, namely, 
that which contained the provision in question : and os to this, 
Sir J. P. Wilde said he had met with no case where it had been 
done, although he by no means said it could not be done. And 
in fact in the case (there cited) of Doe d. Cross v. Cross (#), 
where on instrument in the form of a power of attorney was 
given by a person abroad, whereby he appointed his mother to 
receive the rent of his lands for her own use, until he might 
return to England; or in the event of his death, he “thereby as¬ 
signed and delivered to her the solo claim to his lands,” but her 
occupancy was to ceaso on his return: this instrument was 
properly executed as a will, and was held to be a good will of 
the lands in question. The Court was clear that there was no 
objection to one part of an instrument operating in prmenti as a 
deed, and another in ftituro as a will.] 

The granting of probate is conclusive as to the testamentary 
character of the instrument in reference to personalty (j). 
[Everything included in the probate copy (A), but no word 


(g) 2 Pbillim. 180. 

[(A) Me Robinson , L. R., 1 P. & D. 
384. And Heo Patch v. Hhore, 2 Dr. 
& Sm. 589. 

[(i) 8 Q. B. 714.] 

(J*) See Douglas v. Cooper , 3 My. & 
K. 378. The executors are considered 
as representing the legatees, in regard 
'to the litigation respecting the validity 
of the will; and unless a case of fraud 
and collusion can be made out against 
them, the legateos are bound by the 
adjudication in the suit to which the 


executors aro parties; Colvin v. Fraser , 
2 Hagg. 292; Medley v. Wood, 1 Hagg. 
645; Newell v. Weeks , 2 Phillim. 224; 
and that, too, though the same per¬ 
sons are executors under two conflict¬ 
ing testamentary instruments. Kayls 
v. Masted, 1 Curt. 236. The Court, 
however, sometimes directs the parties 
interested to be brought before it. 
Reynolds v. Thrupp, 1 Curt. 570. 

[(ft) Gann v. Gregory, 3 D. M. & G. 
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9 

[besides (/), must be taken by tbe Court of Construction to be oeapxeb h. 
part of the will, and the original will cannot be appealed to for 
the purpose of showing that such copy is erroneous. Thus 
where probate was granted, with cross lines drawn over the 
bequests of certain legacies, Lord Crantcorth held that it was to 
be taken as conclusively settled by the probate, that the will 
was at its execution in the state in which it was then found; 
i.e. that the testator hod exeouted the instrument with the cross 
lines drawn over it (ni). That being so, the only question for 
him to determine was, what did the instrument mean ? and he 
thought the meaning was, that the testator’s original intention 
to give the legacies had ceased, and that ho had placed the lines 
there to show this. The result was that tho legacies were struck 
out (»). Neither was it competent for the Court of Chancery, 
on the ground that legacies given by a codicil were fraudulently 
obtained, to declare the legatee a trustee for the person who 
would otherwise have taken. The objection on the ground of 
fraud should be taken in the Probate Court, which, on being 
satisfied of tho fraud, would direct probate to issue, omitting 
that part containing the bequest complained of (o). And prac¬ 
tically this division of jurisdiction is continued as between the 
Chancery and Probate Divisions of the High Court of Jus¬ 
tice (p) f the judges of the former Division declining (in their 
discretion) to exercise the jurisdiction of the latter in matters of 
probate (q). 

The Court of Probate Act, 1857 (/*), gives to probate, after — a» to 
citation of the heir and other persons interested, and proof reftlty * 
in solemn form, the same effect with regard to realty as it had 
before with regard to personalty (*). But the granting of pro¬ 
bate in common form has no effect as regards] real estate, either 


[(/) Hamely v. Tamil , L. R., 11 Ecj. 
3SS. As to omission from, tho probate 
of scurrilous imputations on character, 
see Re Honywood, L. R., 2 P. & D. 
261. 

(m) The general presumption is 
thut alterations in a will were made 
after its execution; seopost, Chap.VII. 
b. 2, ad fin.; but that was for the con¬ 
sideration of the Court of Probate. 

(») Gann v. Gregory, 3 D. 11. & G. 
777. 

(o) Allen v. Macphcrton, 1 H. L. 
Ca. 191,11 Jur. 786, affirming 1 Phil. 
133, and reversing 6 Beav. 469; Hind- 
son v. Weatherill, 6 D. M. & G. 301. 
So the Court of Chancery had no juris¬ 
diction to set aside a will of lands for 


fraud. The remedy was by ejectment. 
Jones v. Gregory, 2 D. J. & S. 83.] 

{p) Mcluish v. Milton, 3 Ch. D. 27, 
36. 

1 q) Finney v. Hunt, 6 Ch. D. 98. 

A 20 & 21 Viet. c. 77, ss. 61, 62. 

*) To bring a will within the pur¬ 
view of this enactment, it must bo 
ono which both as to realty and per¬ 
sonalty is to be tested by the same 
considerations. For if there were any 
difference between them it would be 
absurd to enact that probate of one 
should be conclusive evidence of tho 
validity of the other. Consequently 
it must be a will executed since and 
according to the stat. 1 Viet. c. 26. 
Campbell v. Lucy, L. R., 2 P. & D. 209.] 
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struotion. 


I 

freehold or copyhold (t ): [except (under the Act of 1857) to 
furnish primfL facie evidence of the validity and contents of the 
will (m) .] And, even with respect to personal estate, the granting 
prohate of any paper has no other effect than to establish 
generally its claim to be received as testamentary; and it 
remains for the Court of Construction to determine the meaning 
and effect of the instrument thus stamped with a testamentary 
character (x). The adjudication of this Court may, and often 
does, render the paper wholly nugatory. It may be found not 
to contain any intelligible disposition of the deceased’s pro¬ 
perty (y); or to be in substance the same as [or in substitution 
for] another paper of which probate has been granted (s); or 
that its provisions are invalid according to the law of a foreign 
country, which constituted the domicile of the maker at the time 
of his decease (a) ; in all whioh cases the instrument so proved 
operates merely as an appointment of an executor, who dis- 
tribu^es the property as under an intestacy. 

[And to determine the construction , the original will, both of 
real and personal property, may be looked at. It was said, in¬ 
deed, by Sir W. Grant (ft), that his decision on the construc¬ 
tion of the will before him could not depend on the grammatical 
skill of the writer, in the position of the characters expressive of 
a parenthesis: that it was from the words and from the context, 
not from the punctuation, that the sense must be collected. 
And there are, probably, few imaginable cases in which puno- 
tuation could exercise a very important influence upon the 
construction (c). But it seems a little unreasonable to refuse all 
effect to “ grammatical skill,” when employed in fixing a position 
for parenthetical characters, when that same skill is the founda- 


( t ) Hume v. Rundell, 6 Madd. 331. 
[See also Houser v. Bradshaw, 8 Jur., 
N. S. 86; Loffus v. Maw, 3 Giif. 692. 
A will disposing of real estate only is 
not entitled to probate. Rc Bootle, 
L. R., 3 P. & D. if!. Secus, if it 
appoints executors, though they after¬ 
wards renounce. Re Jordan, L. R., 1 
P. & D. 665. If a will appointing 
executors be made in execution of a 
power, the appointment of executors 
taking effect under the power docs not 
entitle the will to probate; for hero 
the executors take nothing jure repre- 
' Bentationis. Tugman v. Hopkins, 4 M. 
& Gr. 389; O'Dwyer v. Oeare, 29 L. J., 
Prob. 47; Re Barden, L. R., 1 P. & D. 
325. 


(«) Banaclough v. Oreenhough, L. R., 

2 Q. B. 612. 

(x) Re Mttndy, 30 L. J., Prob. 85.] 

(y) Sec Gawler v. Standerwick, 2 Gox, 
16; [Mayor, $c. of Gloucester y. Wood, 

3 Hare, 131, 1 H. L. Ca. 272.] 

(=) See Hemming v. Clutterback , 1 
Bli., N. S. 479 ; [8. C. nom. Hemming 
v. Gurrey , 1 D. & Cl. 35; Walsh v. 
Gladstone , 1 Phil. 290, 13 Sim. 261; 
Campbell v. Radnor, 1 B. C. C. 271.] 

i ff) Thornton v. Curling, 8 Sim. 310. 
(b) Sandford v. Bailees, 1 Mer. 661. 
c) See per Sir JS. Sugden, Heron v. 
Stokes, 2 Dr. & War. 98; and per Lord 
Wcstbury , Gordon v. Gordon, L. R., 6 
H. L. 276. 
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[tion of all testamentary construction. Certainly, in recent oka p tk b n. 
times, no hesitation has been felt by the Courts, in following 
what is stated to have been Lord EMon'x practice, vis. in 
examining original wills “ witfi a view to see whether anything 
there appearing,—as, for instance, the mode in which it was 
written, how * dashed and stopped,’—could guide them in the 
true construction to be put upon it” (d). It is true that Lord 
Cranu'orth expressed an opinion, that it was not competent for 
the Court of Construction on every occasion to look at the 
original will. But that was in a case where the object pro¬ 
posed was by looking at an original will of personal property, 
virtually to procure a reversal of the decision come to by the 
Probate Court with respect to the form of the probate copy in 
question (<?).] 

"Where a paper professed to be an appointment under a power, As to probato 
the Ecclesiastical Court applied to it the ordinary principles of Jlry appoiat- 
testamentary law, without attempting, in that proceeding, to. pro- meats 
nounce on its sufficiency as a due execution of the power under 
which it purported to bo made(/). [This practice was indeed 
temporarily departed from, but was ultimately restored by the 
decision in Barnes v. Vincent (g), in which it was hold that 
probato ought to bo granted of every paper professing to be 
executed under a power, if in other respects its testamentary 
character was established; and further, that, if the power wrb 
alleged, the probate should be granted without production of tho 
power, and without reference to the question whether the power 
oxisted or not (A). This, it was said, restored the ancient and 
laudable practice of the Ecclesiastical Courts.] The granting of 
probate precluded the Court of Chancoiy from questioning tho 
testamentary character of the paper. It remained for that Court 
to determine whether the formalities prescribed by the power 
had been complied with (t), [and whether in other respects 
besides the testamentary character of the paper the power 


[(rf) Per K. Bruce , L. J., in Manning 
v. Purcell , 24 L. J., Ch. 623, n.; also 
reported 7 D. M. & 6-. 66. See also 
Compton v. Bloxham, 2 Coll. 201; Child 
v. Blstcorth, 2 D. M. & G. 683; Oppen- 
heim v. Henry , 9 Hare, 802, n.; Gaunt¬ 
lett v. Carter, 17 Beav. 690; Milsome v. 
long , 3 Jut., N. S. 1073. 

(e) Gann v. Gregory , 3D. M. & G. 
780, already referred to.] 

(/) Draper v. Hitch, 1 Hogg. 674. 
See also Stevens v. Bagwell, 16 Ves. 139. 


[(y) 6 Moo. P. C. C. 201, 10 Jur. 
233, 4 No. Can. Supp. xxxi.; TatnaU 
v. Hankcy, 2 Moo. P. C. C. 342; l)e 
Chatclain v. JJe Pontigny , 1 Sw. & Tr. 
411, 29 L. J., Prob. 147; Paglar v. 
Tongue , L. It., 1 P. & D. 168; Be Fen¬ 
wick, ib. 319. 

(A) The case of Be Monday, 1 Curt. 
690, seems therefore overruled.] 

(i) Douglas v. Cooper, 3 My. & K. 
378. 
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[had been duly exercised (ft). But if no special formalities were 
prescribed, the granting of probate was final on that head (/). 

Judges of the Probate Court have pronounced the practice 
described above to be inconvenient, since it required them to 
grant probate of on instrument which, but for the existence and 
due execution of the alleged power (into which they were for¬ 
bidden to inquire), did not amount even to the appointment of 
an executor (m). It is probable, therefore, that under the Judi¬ 
cature Act, 1873, which gives equal jurisdiction to all the Judges 
of the High Court, and directs that all questions “properly 
brought forward by the parties in any cause or matter” shall be 
completely disposed of in that cause or matter (»), the Judges 
of the Probate Division will, in a proceeding for probate, them¬ 
selves determine whether the power has been well executed 
whenever the necessary parties are before them (o). But where 
any of the parties entitled to be heard on those questions are not 
before the Court (e.g., persons who, under the instrument creating 
the power, claim in default of appointment), the former practice 
must be followed.] 

The question, whether any particular fund forms part of the 
separate estate of a testatrix, a feme covert, is differently situated. 
[There can be but two parties to this question, namely, the hus¬ 
band and the executor (p). Both claim through tho feme covert 
and both are necessarily before the Court of Probate; and since 
the Judicature Act, 1873, if not before (q), that Court ought to 
decide the question, whether thero is separate estate or not, in all 
cases where the question is ready and properly presented for 
decision: and probate will be granted, not confined to the 
property decided to be separate, but including all over which 
the testatrix had a disposing power and which she has disposed 
of; thus leaving the question as it regards other items of 
property “ to be decided at a future period ” (r ).] If no executor 


[(A) Paglar v. Tongue, L. B., IP. & 
D. 168, where the question left was, 
whether the will, dated 1844, of a 
married woman who died 1865, was a 
due exercise of testamentary powers 
given to her in the meantime. 

(0 Ward ▼. Ward, 11 Beav. 377. 
In Gullan v. Grove, 26 Beav. 64, the 
questions whether the third and fourth 
sheets of a will constituted a “will,” 
«or whether they were “in the nature 
of or purporting to be a will” were 
held to be identical. See also D'Huart 
v. Harhtete, 34 Beav. 324, ante, p. 8. 


(»») Re Halhjburtan, L. B., 1 P. & 
D. 90; Paglar v. Tongue , ib. 168. 

fa) Sect. 24, subs. 7. 

(o) See per Jeml , M. B., Re Tharp, 
31\ D. 76. 

[p) The executor represents the 
legatees, ante p. 26, n. (j). 

{q) See cases cited Ra Tharp, 3 
P. D. 79, in all of which the decision 
affirmed that the property in question 
was separate property; but in Ledgard 
v. Garland , 1 Curt. 286, it appears 
that this was not thought to be the 
proper forum. 

(r) Re Tharp, 3 P. D. 79.] 
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is appointed, the Court commonly grants a general administra- chambb n. 
tion to the husband, and not a limited administration to the 
legatees under the appointment (r), the effect of which would 
be, that if the deceased left other property, a further adminis¬ 
tration, i. e. a general administration to the husband, would be 
requisite. 

The facility with which loose papers were proved in the 
Ecclesiastical Courts was sometimes complained of by the Judges 
of other Courts, on whom has fallen the duty of expounding tho 
jargon thus pronounced to be testamentary (s). It has beon, 
doubtless, induced by the consideration, that a leaning on this 
side is less injurious than the opposite excess; the effect of 
rejection often being to debar parties from the further litigation 
of their rights under the contested instrument (t). The exclu- Effect of 
sion, however, by the statuto 1 Viet., of all testamentary papers iVchecldng 6 ’ 
which are not attested by two witnesses, has materially checked and 

** * irreg ula r 

the evil which has been the subject of complaint; for it rarely testamentary 

happens that these informal and irregular papers are attested. P tt P crB * 

The occurrence will also be [generally] prevented of the ques¬ 
tion whether the execution of a testamentary appointment 
conforms to tho requisitions of the power, for which will be 
substituted tho more simple inquiry, whether or not the donee 
has complied with the requisitions of the statute; so that, instead 
of the partial entertainment of the question, as heretofore, by 
the Probate Court, the whole matter relating to the sufficiency 
of the oxecution (so far at least as tho personal estate is con¬ 
cerned) will [even independently of the Judicature Act, 1873] 
be brought within the jurisdiction of that Court (u). 


(#•) Salmon v. Hayes, 4 Hagg. 386. 

(«) Soe Matthews v. Warner , 4 Ves. 
208, 210. 

(f) As to the admissibility in evi¬ 
dence of paper writings, not proved as 
testamentary, vide Doug. 707, 1 Cox, 
1, 15 Ves. 153, 2 East, 552; Smith v. 
Attersoll, l Russ. 266. [This case 
shows that thore is a distinotion where 
a paper declaring trusts is signed by 
the legatees in trust, and not by the 
testator only. Johnson v. Ball , 5 Dp 
G. & S. 80; Consett v. Bell, 1 Y. & C. 
C. C. 677. 


[(«) A power to appoint by “writing" 
with certain stated solemnities, though 
exercisable according to the genoral 
law by will executed in conformity with 
the requirements of the power , is not 
within the terms of tho statute 1 Viet, 
c. 26, s. 10, which speaks of a power 
to be executed “ by will,” West v. Ray , 
Kay, 385, following the doubt ex¬ 
pressed in Collat'd v. Sampson, 4 D. M. 
& Gr. 224, and overruling Buekell v. 
Btenkhom, 5 Hare, 131. See also Tay¬ 
lor v. Meads, 4 D. J. & S. 597.] 
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CHAPTER III. 

PERSONAL DISABILITIES OF TESTATORS («). 


Persons 
having sole 
estate in fee 
enabled to 
devise. 


Exception as 
to femes 
covertes, in¬ 
fants, luma* 
tios, and 
idiots. 


The general testamentary power over freehold lands of inherit- 
anoe was originally conferred by the statute of 32 Hen. 8, c. 1, 
into the precise import of which it is now unnecessary to inquire, 
os it was quickly followed by the explanatory act of 34 & 35 
Hen. 8, o. 5 (b), which, after reciting the former statute, enacted, 
“ That all and singular person and persons having a sole estate 
or interest in fee simple, or seised in fee simple in coparcenary, 
or in common in fee simple, of and in any manors, lands, tene¬ 
ments, rents, or othor hereditaments, in possession, reversion, or 
remainder, [or of rents or services incident to any reversion or 
remainder, and having no manors, lands, tenements, or here¬ 
ditaments, holden of the king, his heirs or successors, or of any 
other person or persons by knight’s service (<?),] shall have full 
and free liberty, power and authority to give, dispose, will, or 
devise to any person or persons (except bodies politic and corpo¬ 
rate), by his last will and testament in writing, as much as in 
him of right is or shall be, all his said manors, lands, tenements, 
rents, hereditaments, or any of them, or any rents, commons, or 
other profits or commodities out of or to be perceived of the 
same, or out of any parcel thereof, at his own freewill and 
pleasure.” [The statute then proceeds to empower persons 
holding by knight’s service to devise two parts of their lands.] 
Scot. 14 provides that wills or testaments made of any manors, 
&o. by any woman coverte, or person within the age of twenty- 
one years, idiot, or by any person of non-sane memory, shall 
not be taken to be good or effectual in law. This olause did 
not create any disability that was unknown, or, indeed, oomprise 
all that were known to the common law; but seems to have been 


[(«} The subject of this chapter, 
especially with reference to the deci¬ 
sions in the Ecclesiastical Courts, is 
very fully treated of in Williams on 
Executors, Ft. i. Bk. n. c. 3 


(5) Ir. Farl. 10 Car. 1, sess. 2, o. 2. 
[(c) The statute 12 Car. 2, o. 24, by 
changing tenure by knight's service 
into free and common socage tenure, 
in effect abolished this exception.] 
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act of the 32nd year of the some reign might possibly have had 
the effect of removing pre-existing disabilities, according to the 
construction given to the nearly contemporary Statute of Join¬ 
tures (d). That the disqualifications in question were not the Aa to wills of 
creation of the statute, is evident from the fact that they all ex- in * tmts ' 
tended equally to the bequeathing of personal estate, except that 
infants of a certain age, namely, males of fourteen and females 
of twelve, were, at the period now under consideration, com¬ 
petent to dispose by will of personalty (e ); and such a will was 
valid, although the testator or testatrix afterwards lived to attain 
majority without confirming it (/). On the other hand, infants 
of overy age were (as they still are) incompetent to alien any 
portion of their property, real or personal, by deed. In some 
plaoes a custom exists, or rathor did exist (for it is to be remem¬ 
bered wo are now speaking of the old law), enabling infants to 
devise even real estate; but it was essential to the validity of 
Bueh a custom, that it prescribed some definite and reasonable 
age; for a custom authorizing the making of a will by persons 
too young to be capable of exeroising a discretion would be no 
less absurd than one which should empower lunatics or idiots to 
devise their property (g). 

The disability of infancy was expressly taken away, in regard As to testa- 
to the paternal appointment of testamentary guardians, by the “Jfa£ n t P Jf 
statute of 12 Car. 2, c. 24, s. 8, which enabled any father, within guardians by 
the age of ticenty-one, or of full age , who should leave any child 
under twenty-one, and not married, by deed or mil , executed in 
the presence of two witnesses, to dispose of the custody of suoh 
child or children during such time as he or they should continue 
under twenty-one, or any less time, to any person or persons 
other than Popish recusants (h ); and it gave to such person the 
custody of the infant’s estate, both real and personal, and the 
some actions as guardians in socage. 

The guardianship draws after it the custody of the land which 
the infancy of the father would have prevented him from devising 
directly («); and it is observable, that though the authority of 
guardians, appointed under the statute of Charles, does not 

(d) 27 Hen. 8, o. 10. (y) 2 Anders. 12. Fourteen, it seems, 

f A Bishop V. Sharpe, 2 Ve TT1 AftO* wAiW tiA /mTinilmwl b nimnw .<«> 


Whitmore v. Weld, 2 Ch. R 
Byde y. Hyde, Pre. Ch. 316; 

896, n. (6).] 

t rr- .. _ a- _ ATT _i£A 



p. 201, and statB. cited. 

160. (i) Bedell v. Constable, Vaugh. 178. 


(/) Hinckley v. Simmons, 4 Yes. 160. 


J.—VOL. 1. 


1 ) 
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PERSONAL DISABILITIES OF TESTATORS. 


chihsb m. 


Wills of 
idiots. 


Of persons 
deaf and 
blind. 


Lunatics, 


extend to infant children who are married at the father’s death, 
yet os to children who ore then unmarried, the guardianship is not 
determined by subsequent marriage (/). The statute has been 
held not to interfere with the lord’s right [by special custom] to 
the guardianship of hiB infant copyhold tenant (A'). 

The will of an idiot is of course void (l). Mental imbecility 
arising from advanced age, or produced permanently or tempo¬ 
rarily by oxcessive drinking, or any other cause, may destroy 
testamentary powor (m). 

A person who has been from his nativity blind, deaf and 
dumb, is intellectually incapablo of making a will, os he wants 
those sensos through which ideas are received into the mind (»). 
Blindness or deafness alone, however, produces no such inca¬ 
pacity. [It seems, however, that a person bom deaf and dumb, 
but not blind, though prims! facie incapable (o), may be shown 
to have capacity, and to understand what is written down (p); 
and this of course applies more strongly to a person deaf and 
dumb from accident (</).] Indeed, it has even beon held that a 
will need not be read over to a blind testator previously to its 
execution, [provided there be proof aliunde of a clear knowledge 
of the contents of the instrument (r ); but] it is almost super¬ 
fluous to observe, that, in proportion as the infirmities of a tes¬ 
tator expose him to deception, it becomes imperatively the duty, 
and should be anxiously the care, of all persons assisting in the 
testamentary transaction, to bo prepared with the clearest proof 
that no imposition has beon practisod. This remark especially 
applies to wills executed by the inmates of lunatic asylums (*), 


(j) Earl of Shaftesbury'8 case , cit. 3 
Atk. 625, [2 P. W. 102; but see contra 
as to daughters, 1 Ves. 91, per Lord 
Mardwicke.l 

i k) Clench v. Cudmore , 3 Lev. 395. 

1) Dyer, 143 b. 

m) See Swinb. P. II. ss. 5,6. [And 
as to Hie difference in proof of lucid 
intervals in caso of imbecility from 
drinking and ordinary imbecility, see 
Ayrey v. Hill', 2 Add. 206. In Foot 
v. Stanton, 1 Deane, 19, the -will of a 
person subject to epileptic fits -was 
admitted to probate, although there was 
no evidence that the testatrix knew its 
contents, the memory of the attesting 
witnesses failed, and a third person 
. declared she was unfit to make a will. 
In) See Co. Lit. 42 b. 

(oj Swinb. P. II. s. 10. 

(p) Dickenson v. Blissett, 1 Diok. 268; 
In re Harper, 6 M. & Or. 731, 7 Scott, 
N. R 431. As to the evidence re¬ 
quired, see Be Oicston, 31 L. J., Prob. 


177; Me Geale , 33 L. J., Prob. 125. 

(a) Swinb. P. II. B. 10.] 

(r) Zongchamp d. Goodfellow v. Fish, 
2 B. & F. N. R. 415; [Edwards v. 
Fincham, 3 Curt. 63, 7 Jar. 25; and 
see Mitchell v. Thomas, 6 Moo. P. C. C. 
137, 12 Jur. 967.] 

(j») Lord Eldon once mentioned his 
having been concerned in a cause, in 
which a gentleman who had been 
some time insane, and was confined 
at Richmond, had made a will. It 
was, his Lordship observed, of large 
contents, proportioning the different 
divisions with the most prudent care, 
with a due regard to what he had 
previously done for the objects of his 
bounty, and in every respect pursuant 
to what he declared before his malady 
he intended to have done; and it was 
held that he was of sound mind at the 
time. See 1 Dow, 179; [Martin v. 
Johnston , 1 Eost, & Hal. 122; Nichols 
v. Finns, 1 Sw. & Tr. 239.] 
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or any other persons habitually or occasionally afflicted with 
insanity. 

A mod or lunatic person cannot, during the insanity of his 
mind, make a testament of land or goods; but if, during a lucid 
interval, he make a testament, it will be good (tf). Lord Hard¬ 
wick# has observed that fraud and imposition upon weakness 
may be a sufficient ground to set aside a will of real, much 
more a will of personal estate, (sed quroro as to this distinction?) 
although such weakness is not a sufficient ground for a com¬ 
mission of lunacy (w). And in Mountain v. Bennett {x), Lord 
0. B. Eyre laid it down, that although a man may linvo a miud 
of sufficient soundness and discretion to manage his affairs in 
general, yet if such a dominion or influence be obtainod over 
him as to prevent his exorcising that discretion in the making 
his will, he cannot be considered as having such a disposing 
mind as will give it effect. In this case tho will was attempted 
to be invalidated on tho ground that it was obtained by tho 
undue influence of the testator’s wife, whom he had married 
from an inferior station; but tho will was finally supported, 
amidst much conflicting testimony as to the state of tho tes¬ 
tator’s mind, principally on tho evidence of tho attesting wit¬ 
nesses, who were persons of high character and respectability, 
and were unanimous as to the testator’s sanity and freedom from 
control. 

[In cases of weakness of mind arising from the near approach 
of death, strong proof is required that the contents of the will 
were known to the testator (y), and that it was his spontaneous 
act (s). A suspicion is justly entertained of a will conferring 
large benefits on the person by whom or by whose agent it was 
prepared (a), or of a will in favour of a medical attendant in 
whose house the testator resided (b ); but it seems that this sus¬ 
picion goes no further than to necessitate somewhat stricter proof 
os to the testator’s capacity, though not as to his knowledge of 
the contents of the will (c). Such knowledge is of course 
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Fraud. 


Uuduc in¬ 
fluence over a 
weak mind. 


In case of 
weakness of 
mind, strong 
proof re¬ 
quired as to 
knowledge of 
contents of 
will. 

Suspicion 
when will pre- 

g ared by 
igatce, or 
in favour of 
medical 
attendant. 


(t) Swinb. P. II. s. 3, pi. 1, 4; 
Beverley '« case , 4 Rep. 123b; Kemble 
y. Church , 3 Hagg. 273. 

(«) Vide 2 Ves. 408. 

Ix) 1 Cox, 355. 

[fy) Mitchell ▼. Thomas , 6 Moo. P. 
C. C. 137, 12 Jur. 967; Burnell v. 
Corfield , 1 Rob. 51, 8 Jur. 915. But 
see Recce v, Pressey, 2 Jur., N. S. 380. 

(s) Tribe v. Tribe, 1 Rob. 775, 13 
Jur. 793; and see Bttfanr v. Croft , 3 


Moo. P. C. C. 136; Harwood v. Baker , 
ib. 282; Jlc Field, 3 Curt. 752. 

(a) Basie v. Ollatt, 2 Phillim. 323; 
Burling v. Loveland, 2 Curt. 225; Baker 
v. Batt, 2 Moo. P. C. C. 317. 

(b) donee v. (Jodrich , 5 Moo. P. C. C. 
16; and see Major v. Knight, 4 No. Cos. 
66 i; Cockcroft v. Jlawles, ib. 237. 

(c) Barry v. Butlin , 2 Moo. P. C. C. 
480,1 Curt. 614,637. If a will rational 
on the face of it is shown to have been 
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PERSONAL DISABILITIES OF TESTATORS. 

[requisite (d ); but it will be presumed if there is no evidence 
to the contrary (e), and if capacity is duly proved (/). 

Where undue influence is supposed to have been exercised in 
obtaining a will, it seems that the whole will is not necessarily 
void, but it will be loft to a jury in the cose of real estate (g) t and 
to the Judge of the Court of Probate in the case of personalty (/<), 
to determine what gifts were obtained by undue influence, and 
such gifts only will be declared void.] 

It appears, that though an inquisition finding a man a lunatic 
is prim& facie evidence of lunacy during the whole period covered 
by suoh inquisition, yet it does not preclude proof that the 
execution of a will, or any other act, occurred during a lucid 
interval (/). 

The principle is very ably stated by Sir W. Wynn in his judg¬ 
ment in Cartwright v. Cartwright (k): “ If you can establish that 
the party afflioted habitually by a malady of the mind has 
intermissions, and if there was an intermission of the disorder at 
the time of the act, that being proved, is sufficient, and the 
general habitual insanity will not affect it; but the effeot of it is 
this—it inverts the order of proof and of presumption; for, 
until proof of habitual insanity is mode, the presumption is, 
that the party, like all human creatures, was rational; but 
where an habitual insanity in the mind of the person who does 
the aot is established, then the party who would take advantage 
of the fact of an interval of reason, must prove it.” 

[It has been laid down that the test of a person being of 


[duly executed, it is presumed in tho 
absence of any evidence to the con¬ 
trary that it watt made by n person of 
competent understanding. But if there 
are circumstances not merely opposed 
to, (Foot v. Stanton, 1 Deane, 10,) but 
sufficient to counterbalance that pre¬ 
sumption, the decree of tho Court must 
bo against its validity, unless tho evi¬ 
dence on the whole is sufficient to 
establish affirmatively that tho testator 
was of sound mind when ho oxccuted 
it. Sutton v. Sadler, 3 C. B. (N. S.) 
87; Symet v. Green, 1 Sw. & Tr. 401, 
6 Jur., N. S. 742, 20 L. J., Prob. 83. 

(d) East How v. Stobie, L. B., 1 F. & 
D. 04. 

{«) Fulton v. Andrew, L. B., 7 H. L. 
4 ^ 8 ® 

(/) Browning v. Budd, 6 Moo. F. 
C. C. 435. As to the nature of fraud 
necessary to invalidate a will, see 5 
Moo. F. C. C. 40. As to the nature 


of undue influence necessary for that 
purpose, see Stub v. Schafte, 16 Jur. 
009. And on both points, Boy so v. 
Jlossborough, 6 II. L. Ca. 1, 3 Jur., 
N. S. 373. 

(g) Trimleston v. B'Alton, 1D. & Cl. 
85; Hippesley v. Homer, T. & B. 48, n.; 
Lord Quillamore v. O'Grady, 2 J. &Lat. 
210; Haddock v. 2'rotman, 1 Fost. & 
Finl. 31. See post, Chap. XIII. 

(h) Soo Allen v. Macphereon, 1 H. 
L. Ca. 191, 11 Jur. 785.] 

(i) Hall v. Warren, 9 Ves. 605; Be 
Watts, 1 Curt. 694; [and see Creagh v. 
Blood, 2 J. & Lat. 609; Snook v. Watte, 
11 Beav. 105; Cooke v. Chohmndely , 2 
Mae. & Gk 22; Bannatyne v. Bannatyne, 
16 Jur. 864.1 

(k) 1 FhiUim. 100; [and see 2 ib. 
465, 2 Add. 209; Steed v. Galley, 1 
Keen, 620; Tat ham v. Wright, 2 B. & 
My. 1; Borlaee v. Boriaev , 4 Mo. Gas. 
106. 
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[unsound mind in a legal sense is the existence of a delusion (/),or 
a belief in facts which an ordinary person would not credit, or a 
belief which one cannot understand how any person in his senses 
should hold; and that mere eccentricity of habits or perversion 
of feeling and conduct, forming what is termed moral insanity, 
do not constitute legal incapacity (/«). General insanity must 
be distinguished from partial insanity or monomania. In case 
of the former, a lucid interval, a real absence, at the time of 
making the will, of the disease itself, and not of its apparent 
delusions only, must be shown (m). In caso of the latter, 
opinions have differed. In Waring v. Waring ( 0 ), it was laid 
down by Lord Brougham , that it was incorrect to speak of 
partial insanity; that a mind unsound on one subject could not 
be called sound on any; and that unless a lucid interval (os 
explained above) could be shown, testamentary incapacity was 
the necessary consequence, although the subject on which tho 
unsoundness was manifested might be quite unconnected with 
the testamentary disposition in question. It is not perfect 
sanity, however, but only a mind that comprehends tho testa¬ 
mentary act that is required; and in Bank* v. QoodfeUow (p) t 
Lord Brougham's doctrine, which it was observed was unneces¬ 
sary to the decision of the cases in which it was stated, was 
rejected; and it was decided that monomania, which had not, 
and was not capable of having, any influence on tho provisions 
of a will, did not destroy the capacity to make one; that the 
inquiry whether the monomania has or not had any such effect 
might be difficult, but was not impracticable; and that if, in the 
result, the Court was convinced that it had, the conclusion must 
be against the will. The case of Greenwood is, on this point, 
ambiguous. It is thus stated by Lord Ershine] {q) :—“ He was 
bred to the bar, and acted as chairman at the quarter sessions; 
but becoming diseased, and receiving in a fever a draught 
from the hands of his brother, the delirium taking its ground 
then, connected itself with that idea: and he considered his 
brother as having given him a potion with a view to destroy 

[(0 Bat see Nichole v. Binns, 1 Sw. & Austeti v. Graham, 8 Moo. F. C. G. 
Tr. 239. 493. 

(w) Frere v. Peacock », 1 Bob. 442, («) Waring v. Waring, C Moo. F. 

11 Jur. 247; seo S. C. in a previous C. C. 341, 12 Jur. 917; Smith v. 
stage, 3 Curt. 664, 7 Jur. 998, where Tebbitts , L. R., 1 F. & D. 398. 

a plea of hereditary insanity waa dia- (o) 6 Moo. F. C. C. 341, 12 Jur. 
allowed. Seo also Grimani v. Draper , 947. 

12 Jur. 925; Mudtcay v. Croft, 3 Curt. (p) L. R., 5 Q. B. 548.] 

671, 7 Jur. 979; Ditchbourn v. Feam , (?) In White v. Wilton, 13 Vcs. 89. 

6 Jur. 201; Goldie v. Murray, ib. 608; 
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PERSONAL DISABILITIES OF TESTATORS. 

him. He recovered in all other respects, but that morbid image 
never departed; and that idoa appeared connected with the will, 
by which he disinherited his ^brother; nevertheless, it was 
considered so necessary to have some precise rule, that though a 
verdict was obtained in the Common Pleas against the will, the 
Judge strongly advised the jury, on a second trial, to find the 
other way; and they did accordingly find in favour of the will. 
[Further proceedings took place afterwards, and concluded in a 
compromise.” But] in Dew v. Clarke (q), where the Prerogative 
Court was called upon to decide as to the testamentary capacity 
of a gentleman named Stott, an eminent electrician, who had an 
only child, against whom he had conceived a strong and ground¬ 
less aversion, exhibited in a series of absurd acts of harshness and 
severity, and which he followed up by making a will in favour 
of some collateral relations, to the almost total exclusion of such 
only child; Sir J. Nicholl and the Court of Delegates, succes¬ 
sively pronounced against the validity of the will, after the 
delivery of very ablo and elaborate judgments, which should be 
perused by all inquirers into this interesting subject. [And a 
like decision was made in the Bomcwhat similar case of Boughton 
v. Knight (»•).] 

Lord Thurlow is said to havo intimated an opinion, that where 
lunacy is once established by clear evidence, the party ought to 
be restored to as perfect a state of mind as he had before; but 
Lord Eldon has expressed his dissent from this notion; sug¬ 
gesting the case of the strongest mind reduced by the delirium 
of a fever, or some other cause, to a veiy inferior degree of 
capacity; and he observed that the conclusion was not just, that, 
as that person was not what he hod been, he should not be 
allowed to make a will of personal [qu., or real ?] estate (s). 

The disability of coverture differs materially from that of 
infancy, idiocy, or lunaoy. It does not arise from natural in¬ 
firmity, but is the creature of civil policy, and may be dispensed 
with at the pleasure of the contracting or disposing parties 
through whom the property is derived, so far, at least, as the jus 
disponendi is concerned; while the contrary has been decided 


(?) 3 Add. 70, [5 Rums. 163; and see brated judgment in Attorney-General 
Towlis v. Davidson, 6 No. Can. 461. v. Pamthcr, 3 B. C. C. 441; particu- 

(r) L. R., 3 P. & D. 64.] laxly the case of Mr. Greenwood, cited 

\ff Ex parte Holyland , 11 Ves. 10. p. 444; 1 Fonbl. Eq. 46; see also 
See further as to lunatics and their Niell v. Morley, 9 Ves. 478; Sail v. 

acts, Lord Ely's ease in D. P. in Ire- Warren , ib. 605; [Chambers v. Yatman, 

land, 1784; 1 Ridg. P. C. 16; and the 2 Ourt. 415; and see 2 De G. & S. 
six appendices; Lord Thurlow'e oele- 620.] 
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with respect to infancy, which alone of the other enumerated chaptkb m. 
disabilities oould admit of any question being raised on the sub- 
ject (t) : as, of course, any attempt to give a power of disposition 
to an idiot or lunatic would be abortive. 

[No contract can enable a married woman to pass the legal —cannot be 
interest in her lands at common law by an ordinary will; since wi^h^Tto 
being excepted out of the statuto 34 & 35 Hen. 8, c. 5 (which estotes afc 
exception is preserved by the 1 Viet. c. 26, s. 8), she was, as we commou w ’ 
have seen, left subject to her pre-existing disabilities. Every —but may an 
will of a married woman passing a legal estate must operate as to U8ea; 
an appointment of an use; but a mere contract before marriage, 
as to specified lands, will be sufficient to give tho wifo on equit- —or as to 
able power («) to devise, and the legal estate must be obtained 
by conveyance from the heir. In the case of personal estate, the —or aa to 
will of a married woman will be valid if made in pursuance of os.- 

an agreement before marriago, or of an agreement made after with hus- 
marriage for consideration (#), or if the husband assents to the ban<i aassent » 
particular will and survives her (y). A married woman can also, 
in equity, dispose by will of the fee-simple of real estate (c), and 
of the absolute interest in personal estate (a), which belong to her 
for her separate use (6), whether vested, or contingent on her or property 
surviving her husband (c); since, m respect of such property, separate use; 


(tf) Stark v. GremlanJi, 3 Atk, 897, 
2 Ves. 298. [Contra of a power 
simply collateral, Grange v. Tiving , 
Bridg^byBan. 107, 2 Sug. Pow. App. 

J>) Wright v. lord Caiogan , 2 Ed. 
239; and see Churchill v. Dibben , 9 Sim. 
447, n.; Dillon v. Grace, 2 Sch. & Lef. 
463. As to copyholds, see George v. 
Jew , Amb. 627. 

(x) 1 Roper, Husb. & Wife, 170. 

(jy) Willock y. Noble, L. R., 7 H. L. 
580, 690, 697; Ex parte Fane, 16 Sim. 
406; Ee Beay, , 4 Sw. & Tr. 216, 31 
L. J., Prob. 164; Ee Isaacs, 31 L. J., 
Prob. 168. The assent may be re¬ 
tracted at any time before probate, 
unless it has been given or confirmed 
after the wife’s death, Maas v. Shef¬ 
field, 1 Rob. 364, 10 Jut. 417. 

(a) Taylor V. Meads, 4 D. J. & S. 
697: Pride v. Bubb, L. R., 7 Ch. 64. 
Ana the will defeats the husband’s 

S uitable right to curtesy, Cooper v. 

acdonald, 7 Oh. D. 288. In Trmtbech 
v. Boughey, L. R„, 2 Eq. 634, tho 
separate use was attached only to the 
annual rents. 

(a) Rich y. Cockell, 0 Ves. 369; Par- 
far ▼. Brooke , ib. 683; Fettiplace v. 


Gorges , 1 Ves. jun. 46, 3 B. C. C. 8; 
Caton v. Ridout, 1 Mac. & G. 599, 2 
II. & Tw. 33; Roice v. Itoice, 2 Do G. 
& S. 294. 

J b) A declaration in the husband's 
1 is sufficient to show that tho pro¬ 
perty is the wifo’s separate estate, and 
does not merely operate as an assent, 
which, as we have scon, would bo in¬ 
sufficient if the husband died first, Ee 
Smith, 1 Sw. <fc Tr. 126, 27 L. J., 
Prob. 39. A declaration of trust by 
the husband in favour of his wife for 
her separate uso maybe either express 
(Baddcley v. Baddeley, 9 Ch. D. 113) or 
implied by his acts, as, where with his 
assent sho carries on a separate busi¬ 
ness, and the profits and stock in trade 
ore treated as her separate property, 
Iladdon v. Fladgate, 1 Sw. & Tr. 126, 
27L. J. Prob. 39; Ashworthy. Outram, 
6 Ch. D. 923; and see Married Women’s 
Property Act, 1870. Although a mar¬ 
ried woman may have no power to 
make a will, it seems that she may by 
“writing” under 1 Viet. o. 26, s. 20, 
revoke one already made, Hawlcsley 
▼. Barrow , L. R., 1 P. & D. 147, 


162. 

(<-) Bishop v. Wall, 3 Ch. D. 394. 


Feme covert 
may revoke a 
will. 
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PERSONAL DISABILITIES OF TESTATORS. 

[she is a feme sole ; and it is immaterial that the legal ^estate is 
not vested in trustees, since the husband, and all persons on 
whom the legal estate may devplve, will be deemed trustees for 
the persons to whom the wife has given the equitable interest (d). 
And this separate trust of the principal attaches on all the pro¬ 
duce or accumulations of such principal (e). Savings out of an 
allowance made by a husband for the separate maintenance of 
his wife are in equity treated as her separate estate (/); of 
which, therefore, she may dispose by will. But savings out 
of pin-money are said to belong to the husband (g ); on the 
principle that pin-money is an allowance made for a particular 
purpose, and, if not applied for that purpose, reverts to the 
donor.] 

A woman, whoso husband has been banished for life by act of 
parliament (/*), may dispose by will of her real and personal 
estate; for, as he is civilly defunct, she is restored to the rights 
and privileges of discoverturo. [This doctrine was held to be 
applicable to the case of a felon-convict transported for life, so 
as to enable his wife to dispose by will of personalty acquired by 
her after the conviction («), although the felon had received a 
conditional free pardon (£)] ; and when a felon was transported 
for a definite term of years, his marital rights (and therefore it 


[(d)-*Soo Hall v. Waterhouse, 6 Gift. 
64, as to realty; and cases in n. (a) us 
to personalty. 

(e) Fettiplace v. Gorges , sup.; Gore 
v. Knight, Pre. Ch. 256, 2 Vem. 635; 
Ashton v. McBougal, 5 Beav. 66; Bar- 
kin v. Larkin, 17 Beuv. 678; Humpherg 
v. Richards , 25 L. J., Ch. 442; Scales 
v. Raker, 28 Beav. 91. But the wife’s 
dealings with the produce may show 
an intention to put an end to the 
separate trust, Wright v. Wright, 2 
J. & II. 647. 

(/) Brooke v. Brooke, 25 Beav. 342; 
Re Tharp, 3 P. D. 76 (separate allow¬ 
ance to wife of lunatic). Secus at law, 
Messenger ▼. Clark, 6 Exch. 388. 

(g) Jodrell v. Jodrell, 9 Beav. 45; 
Howard v. Bighy, 2 Cl. & Fin. 634; 
and per Wood, V.-C., Barrack v. 
M'Culloeh, 3 K. & J. 114. See, how¬ 
ever, Sugden’s Law of Property, p. 163, 
contra.] 

(h) Countess of Portland v. Trodgers, 
2 Vem. 104. [The report Bpeaks only 
of a bequest of legacies. 

Re Martin, . 2 Roberts. 405, 15 
Jur. 686; Re Coward, 4 Sw. & Tr. 46, 
34 L. J., Frob. 120. In the latter 
case sentence of death had been re¬ 
corded, so that the felon was attainted, 


and being thus dead in the eyo of the 
law, was incapable of claiming jure 
mariti (per Wood, V.-C., Gough v. 
Davies, 2 K. & J. 627). However, the 
Court did not tako this ground, but 
relied expressly on Ex parte Franks, 1 
M. & Sc. 11, 7 Bing. 762, where the 
felon was transported for a term of 
years. See also Alice v. Hook, 23 
L. J., Ch. 776 (where a legacy be¬ 
queathed, after the conviction, to the 
wife of a felon transported for life, 
but so far as appears not attainted, 
was ordered to be paid to her); and 

§ er Romilly, M. B., Re Harrington's 
'rust, 29 Beav. 24. Attainder for 
felony is now abolished and the status 
of a felon-convict regulated by 33 & 
34 Viot. c. 23, as to vraich see post. 

( k) Under 5 Geo. 4, c. 84, s. 26, a 
convict was entitled to retain against 
the Crown and to recover in the Courts 
of the United Kingdom personalty 
acquired by him after receiv such 
a pardon, Gough v. Davies, 2 K , & J. 
623. But see and consider Re Church's 
Will, 16 Jur. 617; Coombs v. Queen's 
Proctor, 2 .Roberts, 547, 16 Jur. 820 
(transportation for term of years), and 
see now the act referred to in the last 
preceding note.] 
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DEVISES BY ALIENS. 

should seem his wife’s conjugal disabilities) were suspended for 
that period (l). 

A will made during any personal disability, of course, is not 
[since the act 1 Yict. o. 26] rendered valid by the fact of the 
testator having outlived such disability, unless its removal were 
followed by some act of confirmation or adoption amounting in 
law to [re-execution (m). Before the act] the delivery by a 
widow of an instrument executed during coverture into the 
custody of another, as the will of the depositor, was held to be a 
sufficient re-publication of a will of personal estate (w). 

[At common law, a] devise of lands by an alien was at least 
voidable (o); the crown being entitled, after office found, to 
seize them in the hands of the devisee, as it might have done in 
those of the alien during his life. Until office, the lands of an 
alien remained in him with all the incidental qualities belonging 
to such estates; on which ground it has been held, that an alien 
tenant in tail in possession might suffer a common recovery (p); 
and he might, of course, execute its substitute, an enrolled con¬ 
veyance, and thereby bar tho issue in tail and remainders : and, 
by parity of reasoning, the will of an alien vested his defeasible 
title in the devisee (q ); though, if he died intestate, the land 
escheated to the crown, or other lord, pro defectu tonentis, with¬ 
out any inquest of office, because an alien could have no heirs (r). 
[But by the Naturalization Act, 1870 (s), “ real and personal 
property of every description may be taken, acquired, held, and 
disposed of by an alien in the same manner as by a natural-bom 
British subject; and a title to real and personal property of 
every description may be derived through, from, or in succession 
to an alien in the some manner in all respects as through, from, 
or in succession to a natural-bom British subject. Provided 
that .... this section shall not affect (t) any estate or interest 
in real or personal property to which any person has or may 
become entitled eithe£\fuediately or immediately in possession 


0 Ex part§ Franks , 1 M. & So. 11, 
7 Bing. 762 [where it was held that 
the wife could be made bankrupt. But 
where the wife of a felon transported 
for yean had died intestate in the 
husband’s lifetime, it was held that 
the Grown and not her next of kin 
was entitled to her personal property 
acquired after the conviction. Coombs 
▼. Queen's Proctor , 2 Roberts. 647, 16 
Jur. 820J 

(m 1 Eq. Ca. Ab. 171, pi. 3; [Price 
▼. Parker, 16 Sim. 198; Trimmell v. 


Fell ' 16 Beav. 637; Willock v. Noble, 
L. R., 7 H. L. 680.] 

(») Miller v. Brown, 2 Hagg. 209. 

(o) See Shop. Touch. 404. 

(p) 4 Leon. 84. 

(//) Sec Shep. Touch. 404. 

jr) Co. Litt. 2 b. 

[(«) 33 Yict. c. 14, s. 2: not confined 
to alien friends, as 7 & 8 Yict. o. 66, 
s. 3. 

0 I. e., shall not validate or in¬ 
validate, Sharp v. St. Sauveur, L. R., 
7 Oh. 343.] 
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Devises by 
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felons; 

—realty. 


PERSONAL DISABILITIES OP TESTATORS. 

[or expectancy in pursuance of any disposition made before the 
act, or in pursuance of any devolution by law on the death of any 
person dying before the act.”] 

Persons attainted of high treason [were formerly] incompetent 
to devise their lands, since, by several old statutes (w), the real 
estates of a traitor were, by the attainder, ipso facto vested in 
the crown. 

The lands of all persons attainted for petit treason and felony, 
formerly escheated to the king or other feudal lord (z), by reason 
of the corruption of blood consequent on attainder, which of 
course prevented the descent to the heir; and the devises of 
such persons were absolutely void, or rather, by the better 
opinion, were voidable, as in the case of an alien (y); and such 
[until 1870 was] still the case as to persons not entitled to the 
benefit of the statute 04 Geo. 3, c. 145, which provided, that no 
attainder for felony, except in cases of high treason, or of the 
crimes of petit treason (afterwards abolished by statute (s)), or 
murder, or of abetting, procuring, or counselling the same, 
“ shall extend to the disinheriting of any heir, nor to the pre¬ 
judice of the right or title of any person or persons, other than 
the right or title of the offender or offenders, during his, her, or 
their natural lives only; and that it shall be lawful to every 
person or persons to whom the right or interost of any lands, 
tenements, or hereditaments, after the death of any such offender 
or offenders, should or might have appertained, if no such 
attainder had been, to enter into the same.”- 

There was some ground to contend, that the concluding words 
of this provision enabled persons convicted of, or rather attainted 
for, any other than the excepted offences, to alien their real 
estate by will, [and this ground was strengthened by the 
statutes ( a ), which in all cases where a title had accrued to the 
crown by escheat for want of heirs, or by reason of any for¬ 
feiture, empowered the sovereign (notwithstanding the statute (£) 
which had restrained the alienation of the royal demesnes in 
general to leases for thirty-one years) to make grants to any 
person for the purpose of restoring the land to the family of the 
former owner, or carrying into effect any grant, conveyance or 
devise of it which he might have intended to make. 

(«) See 4 Jam. Conv. 2nd ed. 186. (v) Shep. Touch. 404. 

(?) Subject to‘tiie right of the crown (s) 9 Geo. 4, o. 81, s. 2. 

to hold the lands vested in the person [(e) 39 & 40 Qeo. 3, o. 88, s. 12; 47 

attainted at the period of the attainder Geo. 3, sees. 2, c. 24; 69 Geo. 3, o. 94; 
for a year and a day. 1 Steph. Com. 6 Geo. 4, c. 17. 

417.] (6) 1 Ann. st. 1, o. 7, s. 6. 
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TRAITORS AND FELONS. 

|| 

[But the point is now of the less importance, since, fey stat. 
33 & 34 Yiot. o. 23, attainder (which, and not the conviction, 
caused the disability) is thenceforth abolished, and express provi¬ 
sions (presently noticed) ore mode regarding the real estate both 
of traitors and felons.] 

Treason and felony incapacitated persons from making a will 
of personal estate, which [if vested (either in possession or re¬ 
mainder),] became forfeited to the crown on conviction (c ); and 
this incapacity extended to a felo de se, who was, however, 
oapable of devising his real estate, as there was in such case no 
attainder (d). In eveiy case of felony in which sentence of 
death was not reoorded, [that is to say, in which there was no 
attainder,] the prisoner’s competency to devise or otherwise dis¬ 
pose of his real estate was not affected (<?). 

[But the law os to both real and personal , property is now 
regulated by stat. 33 & 34 Viet. o. 23, which enacts (s. 1) that 
after the passing of it, “no confession, verdict, inquest, conviction, 
or judgment of or for any treason, or felony, or felo de se, shall 
cause any attainder or corruption of blood, or any forfeiture or 
escheat; provided that nothing in this act shall affect tho law of 
forfeiture consequent on outlawry.” The statute then, after 
defining (s. 6) “convict” to mean any person against whom 
sentence of death, or of penal servitude, shall have been pro¬ 
nounced or recorded upon any charge of treason or felony; and 
after providing (s. 7) that when any convict shall die, or become 
bankrupt, or shall have suffered his punishment, original or com¬ 
muted, or have been pardoned, ho shall thenceforth, as to the 
provisions thereinafter contained, cease to be subject to the act, 
enacts (s. 8) that no action or suit for the recovery of any pro¬ 
perty shall be brought by any convict during the time that he 
is subject to the act, and that every convict shall bo incapable 
during that time of alienating or charging any property, or of 
making any contract, save as thereinafter provided. Sect. 9 pro¬ 
vides for the appointment of an administrator, in whom, upon his 
appointment, (s. 10) all the real and personal property (including 


[(e) 2B1. Comm. 409; Re Thompson's 
Trusts, 22 Bear. 606; Re Bateman's 
Trust , L. R., 16 Eq. 366. Contra as to 
goods which he has as executor of 
another, of which he may make a will, 
Re Bailey , 2 Sw. & Tr. 166, 31 L. J., 
Prob. 178. Contra , also, as to con¬ 
tingent interests, where the felony was 
not capital, Stokes y. Holden, 1 Keen, 


146; Barnett v. Blake, 2 Dr. & Sm. 
117,128; and as to personalty acquired 
by him after a conditional free pardon, 
Gough v. Davies, 2 K. & J. 623. 

(d) Norris v. Chambres, 29 Bear. 
258. 

(e) Rex ▼. WxUes, 3 B. & Aid. 510, 3 
Inst. 66; Rex r. Bridger, 1 M. & Wei. 
147; Re Harrop'e estate, 3 Drew. 726. 
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PERSONAL DISABILITIES OF TESTATORS. 

[ohoses in action) to which tie convict was at the time of his con¬ 
viction, or shall afterwards, while subject to the act, become or 
he entitled, vests for all the convict’s estate and interest. And 
the administrator has full power (s. 12) to let, sell, and mortgage 
the property, and thereout (ss. 13 to 17) to pay costs, debts, 
damages, &c., and to make allowances for the support of the con¬ 
vict and his family. Subject thereto, the administrator is (s. 18) 
to hold the property in trusty and may accumulate the income, 
for the benefit of the convict and his heirs, or legal personal repre¬ 
sentatives, or such other persons as may be lawfully entitled 
thereto, according to the nature thereof; and the same is to 
revest in the convict on his ceasing to be subject to the act, or in 
his heirs or representatives, or such other persons. The convict 
is to be entitled as against the administrator to all property ac¬ 
quired by him while at large under licence, and, during the 
some time, his disabilities under s. 8 are suspended (s. 30). 

Subject, therefore, to the temporary estate of the adminis¬ 
trator, and to the charges imposed by the act, the real and per¬ 
sonal property of a traitor or felon remains his own, and he may 
dispose of it by his will; for the prohibition against alienation 
during the time that he is subject to the act can have no appli¬ 
cation to his will, whensoever executed; a will being no aliena¬ 
tion until the testator’s death.] 

The statute of 1 Yict. c. 26, lias left all personal disabilities 
affecting the testamentary power as they stood under the pre¬ 
existing law (/), with the exception of infancy, which formerly 
(we have seen) did not incapacitate persons of a certain age 
from bequeathing personal estate; whereas that statute (s. 7) has 
provided, in general terms, that no tail made by any person 
under the age of twenty-one years shall bo valid; thus destroy¬ 
ing at a blow the long-existing distinction between wills of real 
and wills of personal estate in regard to the age of testamentary 
competency. The statute has even carried this principle so far 
os to abolish, in regard to infant testators, the paternal power of 
appointing guardians, conferred by the act of 12 Car. 2, c. 24; 
so that a person under age is now not competent by will to 
appoint a guardian to his children. In Bhort, the disability of 
infanoy affects the testamentary power, under the new law, no 
less universally than it does the power of disposition by deed ; 
and, with respect to the appointment of guardians just referred 

[(/) See as to coverture Xoble v. Willock, L. B,» 7 H. L. 580. But as to 
revocation by “ writing," see EmcksUy v. Barroie, L. R., 1 P. & D. 152.] 
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to, is even more extensive (</), for the power of nominating oamm m. 
guardians by deed given to an infant father by the statute of 
Charles seems to be still in force; and this will go for towards 
preventing any practical inoonvenienoe which might otherwise 
have Tesulted from the abolition of the power of infant fathers 
to appoint guardians by will 

It may not be quite superfluous to remark, in conclusion of Mode of com- 
this branoh of the subject, that in computing the age of a person putintf a<fe# 
for testamentary or other purposes, the day of his birth is in¬ 
cluded; thus, if he were bom on the 16th of January, 1800, 
he would have attained his majority on the 15th of January, 

1821 (h ); and as the law does not reoognize fractions of a 
day (i), the age would be attained at the first instant of the 
latter day. 

(y) Infants, too, of the age of fifteen, 625. Put a person attains “ his 25th 
are, in certain cases, competent to con- year” when he becomes 24 years old, 
yoy gavelkind lands by feoffment. Grant v. Grant, 4 Y. & C. 256. 

(A) Herbert v. Toroall, 1 Sid. 162, (i) Sec letter v. Garland, 15 Ves. 

Raym. 84, [8 Vin. Dev. G. pi. 20; 267.] 

Anon. 1 Salk. 44; Howard's case , 2 ib. 
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CHAPTER rv. 

WnAT MAY BE DEVISED OR BEQUEATHED. 


diqwse of 167 ^ HE P ower °f testamentary disposition extends to all interests 
-whatever in real and personal estate, which, at the decease of the testator, 
uponM?™ 1 ™ wou ld, if not so disposed of, devolve to his general real, or per- 
general re- sonal representatives (a), whether the testator be the legal or the 
presentatives. 0W ner only, or unite in himsolf both these characters. 

Tried by this rule, it is obvious that a devise or bequest by a 
joint tenant of real or personal estate is void, in the event of the 
Joint estates testator dying in the lifetime of his co-proprietor, whose title by 
not devisable, survivorship takes precedence of the claim of the devisee or 
legatee, as it would of that of the heir or administrator, of the 
pre-deceased joint tenant, in case he had died intestate (J). If, 
on the other hand, the testator survives his companion in the 
tenancy, the efficacy of the devise or bequest formerly depended 
on the nature of the property; in the case of a freehold interest, 
the devise was void as not authorized by the statute 34 Hen. 8, 
c. 5, the testator not having a solo estate when he made his 
will; and, by parity of reasoning, any divided part or share 
which, after the execution of the will, he might have acquired on 
[a severance of the jointure, or] a partition of the property, would 
not pass thereby (c). But this reasoning, it is obvious, did not 
apply to leasehold property or other personal estate; a future 
interest in which, devolving by survivorship or acquired by 
partition, would, like all other after-acquired personalty, pass by 
a general or residuary bequest; and such, it will be remembered, 
is now the rule with respect to real estate devised by wills made 
since the year 1837. In regard to such a will, therefore, it is 
unnecessary to inquire whether the devising joint tenant had 
become solely seised by survivorship at the period of its execu- 

[{«) Or, if be became entitled by (A) Co. Litt. 185 a. 

descent, on the heir or customary hem (c) Swift d. Neale v. Roberta, 1 W. 

of his ancestor, lViot. o. 26, s. 3. And Bl. 476, 3 Burr. 1488. 
see Ingilby v. Amcottt, 21 Beav. 586.] 
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tion; it is enough that he had acquired a devisable interest in 
the estate at the time of his decease (d). 

Where the several co-proprietors are tenants in common, or 
coparceners, each has [a sole estate, and therefore] an absolute 
power of testamentary disposition over his or her undivided 
shore. 

An executory interest in real or personal estate, was (and of 
course still is) disposable by will, if the nature of the contingency 
on whioh it is dependent be such that the interest does not cease 
with the life of the testator; in other words, if it be descendible 
or transmissible. This doctrine, in regard to real estate, was 
reoognized in Ooodtitle v. Wood (e)> and was finally established 
in Roe d. Perry v. Jones (/), whore an estate was devised by 
will (on failure of certain limitations to the younger sons of A.) 
to the only Bon of A. in fee, in case he should have but one son 
who should live to attain twenty-one. A. had an only son B., 
who, in the lifetime of his father, after he had attained his 
majority, made a will, devising all his estate in possession or 
reversion; and the question was, whether this will operated to 
pass the executory use which B. had during his father’s lifetime. 


(rf) The doctrine respecting 1 joint te¬ 
nancies comes under consideration in 
practice most frequently in regard to 
trust estates which, where vested in a 
plurality of persons, are commonly 
limited to them as joint tenants, on 
account of tho obvious convenience at¬ 
tending the devolution of the estate to 
the survivors or survivor for the timo 
being, instead of the title to tho re¬ 
spective shares being deduoible through 
tne representatives of the several de¬ 
ceased trustees. The testacy or in¬ 
testacy of any trustee, who at his 
decease leaves a co-trustee (between 
whom and himself there existed a joint 
tenancy), it is unnecessary to inquire 
into; but in case be were the sole 
trustee at his death, his will, if he loft 
any, should bo examined, in order to 
ascertain whether it contains an ex¬ 
press devise of, or a devise capable of 
operating on freehold interests vested 
in the testator as trustee; and if the 
will (being made before the year 1838) 
were subject to the old law, it would 
be also proper to see that the surviving 
trustee had become solely entitled by 
survivorship before the malting of the 
will. "Where the deceased trustee was 
a female under coverture, or was 
uninterruptedly subject to any other 
personal disability affecting the testa¬ 


mentary capacity, of course tho neces¬ 
sity of an inquiry into the oxistence of 
a will is superseded. It is thon only 
requisite to ascertain who is the com¬ 
mon-law heir (as to freehold interests), 
or the customary heir (as to copyholds) 
of the docoased trustee; though it is 
to bo observed, that if tho trustoo in 
question wore a married woman, and 
the subject of tho trust were a free¬ 
hold of inheritance, the legal title 
would not bo complete without the 
junction of her surviving husband, in 
case she had had issue by him capable 
of inheriting tho property; the hus¬ 
band having, under such circum¬ 
stances, an estate for life as tenant 
by the curtesy. This is a point which 
is sometimes overlooked. Dower, also, 
attaches on a mere legal ownership, 
but as it is not an actual estate, being 
only a legal right, the enforcement of 
which would be restrained in Equity, 
the concurrence of tho widow of a de¬ 
ceased trustee is never required. 

(e) "Willes, 211; 8. C. cited 3 T. B. 
94. 

(/) 1 H. Bl. 30; S. C. in B. R. 3T. 
B. 88; [and see Moor v. Hawkins, 2 
Eden, 342, Fearae, C. B. 360; Ingilby 
v. Amcotts, 21 Beav. 685, which also 
explains the sense in which “ descen¬ 
dible” is to be here understood.] 
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WHAT MAY BE DEVISED OR BEQUEATHED. 


The Court of K. B. held that it did; Lord Kenyon, C. J., 
drawing a distinction between such an interest and a mere 
possibility, like that which an heir has from his ancestor. 
Duller, J., observed, that if It was such an interest as was 
descendible, it was also devisable, as they must both be governed 
by the some principle. 

The converse of the proposition of the learned Judge is equally 
true, namely, that an interest which is not transmissible cannot 
be devised. An instance of this species of interest occurred in 
Doe v. Tomkimon(g), where a testator devised his reift estate ter 
A. and B. and the survivor of them, and to be disposed of by 
the survivor as she might, by will, devise. A. survived B., 
having in the lifetime of B. made a will, devising her contin¬ 
gent interest; but which interest was held not to pass by the 
devise, on the ground that the person who was to take was not' 
in any degree ascertainable before the contingency happened. 
The reasoning of the Court morely assigns a ground for the 
decision which is common to executory interests of every de¬ 
scription ; for it is the uncertainty, who will become entitled, 
which renders the interest contingent. The true ground, it is 
submitted, is, that the contingency, depending on survivorship, 
necessarily takes effect in the lifetime of the testator, and, there¬ 
fore, the interest cannot be the subject of a devise, which is 
inoperative until death (/<). If the reason assigned by the Court 
of K. B. in Doe v. Tomkumn were tho correct reason, it would 
follow that, in the case of a limitation to several persons, and 
the heirs of the one first dying, such interest would, under the 
old law, not be devisable, since it differs from the limitation 
which occurred in that case, only in regard to the nature of the 


(g) 2 M. & Sel. 165. 

[(5) It is presumed that the meaning 
of this passage in tho text is, that tho 
interest at the date of tho will being 
contingent, but the interest that the 
will would actually operuto upon being 
vested, there is in fact a new interest 
acquired after the dato of the will, 
which cannot pass by it; in other 
words, the will is revoked by the altera¬ 
tion of estate consequent upon the 
happening of the contingency. To 
this view the ease of Jackson v. Hurlock , 
. 2 Ed. 263, seems directly opposed. In 
that case a testator devised lands, then 
conveyed them to uses which were to 
'arise on his intended marriage, and 
under which he would tako a remainder 
in fee; then made a codicil republish¬ 
ing his will, and afterwards married 


and died without issue of that mar¬ 
riage ; and it was held, that the lands, 
in which, under the settlement, his 
interest at the date of the codicil was 
contingent, but became vested on his 
marriage, passed by the will and 
codicil. ' In Sug. Pow. p. 269,8th ed., 
tho decision in Doe v. Tomktnson is 
referred to the ground that the interest 
of the survivor was a power and not 
an estate, and could not be exercised 
until the donee actually answered the 
description under which the power was 
given to him, that is, became the sur¬ 
vivor. And see Me Adam y. Logan , 
3 D. G. C. 310, and Mr. Eden’s note; 
Fearne, C. B. 370. But see per Lord 
Westbury, Thomas v. Jones, ID. J. & 
S. 78, 79.] 
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oontingenoy, the person to take beiilg, in the one oase no less CHAPTBB IV. 
than in the other, wholly nnascertainahle before the contingency 
happens; and yet the conclusion that such on interest may be 
disposed of by will, seems indisputable. The point is not now 
of muoh practical importance, as it cannot arise under a will 
made since the year 1837, the statute of 1 Yict. c. 26 having 
expressly provided (no doubt with a special view to meet the 
particular oase now under consideration) that the tostamentary 
power conferred by it “ shall extend to all contingent, exocutory, 
or other future interests in any real or personal estate, whether 
the testator may or may not bo ascertained as the person or one 
of the persons in whom the same respectively may have become 
vested.” 

A right of aotion was not, under the old law, devisable. ABtorightH 
Thus, a reversion in fee expectant on an estate tail which had of actiou * 
been discontinued by the act of the tenant in toil, could not be 
devised (i). 

And the same doctrine was applicable to rights of entry. This Rights of 
point was much discussed in Goodright v. For router {k), where A. entry * 
being tenant for life, with reversion to B. in fee, A. levied a fine 
come oeo, &o., after whioh, and when his estate had been thus 
reduced to a mere right of entry, B. made a will devising the 
property in question, the validity of which dovise was the point 
in dispute. Tho case was eventually decided on another ground, 
after an energetic protest from Sir J. Mansfield, C. J., against the 
doctrine which affirmed the invalidity of the devise; but which 
seems nevertheless to be sound law. Such, it is evident, was the 
opinion of Eyre , C. J., in Cave v. Holford (/), of Lord Eldon , in 
Att.-Gen. v. Vigor (ni), and of tho Court of K. B., in Doe d. Pouter 
v. Hull (») [and Culley v. Doe d. Taylormn (o)]; and Lord Eldon, 
moreover, intimated an opinion, that a will made during disseisin 
was invalid, though the testator happened to dio seised, on the 
ground that the testator was not seised at tho date of the will; 
but that if he then had the land, and was disseised afterwards, 
the devise was good, as a disseisee after re-entry is by relation 
seised ab initio; whioh certainly appears to be more consistent 
with principle than the contrary position advanced in the early 
case of Bunter v. Coke (p). 

(«) Baker v. Sacking, Cro. Car. 387, (*») 8 Vcs. 282. 

406; see also Doe d. Cooper v. Finch , 1 {«) 2 D. & Ry. 38. 

Nev. A M. 130, [4 B. & Ad. 283.] [(o) 11 Ad. & Ell. 1020.] 

(k) 8 East, 564, 1 Taunt. 678. (p) Salk. 237. 

(0 3 Ves. 069. 

J.—VOL. I. E 
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[When it is said that rights of entry were not devisable, this 
extends only to rights of entry, properly so called, created by 
actual disseisin, and not to a right to recover possession of the 
land from a more adverse possessor, or a person holding over 
after tlio determination of his lawful title, for in such cases the 
freehold* was in the testator, and of course might have been de¬ 
vised by him (<?).] 

All such questions, however, are precluded as to wills made 
since the year 1837 by the statute 1 Viet., which has expressly 
extended the testamentary power to “ all rights of entry for con¬ 
ditions broken and other rights of entry” (>•). [And as to rights 
of action, the question cannot recur since the statute 3 & 4 "Will. 4, 
c. 27, s. 36, abolishing real actions, on which alone it is conceived 
the question could have arisen. 

Where a conveyance has been executed under circumstances 
which would give the grantor a right in equity to have it set 
aside and reconveyance decreod, such right is clearly devisable (s). 

Conversely, possession without title confers a devisable in¬ 
terest whicli may bo defended and recovered by the devisee 
against all but the true owner (t). 

Personal property limited by settlement merely to the exe¬ 
cutors or administrators of the settlor may be disposed of by his 
will, since he himself takes absolutely under such a limitation («). 

In Bishop v. Curtis (»), it was argued that under the 3rd section 
of the 1 Yict. c. 26, a bequest of a chose in action would pass to 
the legatee the right to sue in his own name; but tho Court of 
B. It. decidod that the act did not make any thing bequeathablo 
as personal estate,* which might not havo been bequeathed pre¬ 
viously to the passing of that act.] 

A will disposing of any interest in real estato of which the 
testator was seised, operated, under the old law, in the nature of 
a conveyance, and, consequently, extended only to hereditaments 
belonging to the testator when he made the devise. This rule 
was early established, in relation as well to devises by custom, 
as to devises under the statutes of Hen. 8, which shows that 


[($) Doe v. Hull, 2 D. & By. 38; 
Cwley v. Doe, 11 Ad. & Ell. 1021. 

(r) The dovise must be by apt 
words: “ real estate of whioh I may 
die seised’ 1 has been held not to pass 
land of which, though entitled thereto, 
the testator w&b not seised, Leach v. 
Jay, 9 Ch. D. 42. 

(#) Uppinyton v. Sullen, 2 D. & War. 


184, 1 Con. & L. 291; Stump v. Gaby, 
2 D. M. & G. 623; Greeley v. Mousley, 
4 De G. & J. 78. 

(t) Asher v. Whitlock, L. B., 1 
Q. B. 1. 

(«} Morris v. Howse, 4 Hare, 699; 
Mackenzie v. Mackenzie, 3 Mao. & G. 
669. 

(<•) 21 L. J., Q. B. 391.] 
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it did not (as commonly supposed) arise from the mode of pen- chapter xv. 
ning those statutes, hut resulted from principles common to both 
species of devises. As equity fallows the law, the doctrine ex¬ 
tended no less to equitable than to legal interests. If, therefore, 
n testator before the year 1838, devised nil the real estate of 
which ho should be seised at the timo of his decease, and after 
the making of his will ho purchased lands in foe-simple, such 
after-acquired property, whether it was conveyed to the testator 
himself, or to a trustee for him, did not pass by the will, but 
descended, as to the legal inheritance in the former case, and as 
to the equitable inheritance in tho latter, to the testator’s 
heir-at-law (#). 

Where a testator had an equitable interest in the devised lands Operation of 
when he made his will, and afterwards acquired the legal owner- Stable” 1 
ship, the equitable interest passed by the will, and tho subse- interests, 
quently-acquired legal estate descended to the heir, who, of course, 
became a trustee for the devisee. If, on the other hand, the 
testator were seised only of the legal estate, at the timo of the 
execution of his will, and afterwards acquired tho equitable 
interest, (being the converso case,) as where, being a mortgagee 
in fee at tho dato of the will, he subsequently purchased the 
equity of redemption, the devisee was a trustee of the legal estate, 
which he derived through the will, for tho heir-at-law to whom 
the equitable inheritance descended (//). Cases of tho former 
description frequently occurred, where a man contracted to pur¬ 
chase a freehold estate, then devised it, and, subsequently to the. 
execution of his will, took a conveyance of tho property, and 
then died without re-publishing his will (s). The testator boing 
equitable owner under the contract (a), his interest passed by the 
will to the devisee, whose equitable right tho heir was bound to 
clothe with the legal title. In these and many other cases, great 


(x) Hunter v. Coke , 1 Salk. 237, 
Holt, 248, nom Buckingham v. Cook , 3 
Bro. P. 0. Tornl. 19; Langford v. Tilt, 
2 P. W. 629; \JIartcood v. Qoodrigkt, 
Cowp. 90]. 

(y) Strode v. Lady Falkland , 3 Ch. 
Rep. 187. [In Yardky v. Holland , 
L. 3., 20 Eq. 428, a mortgagee in 
fee devised “ all hereditaments whereof 
he was seised as mortgagee’' (without 
any specific description of tho mort¬ 
gaged estate), and afterwards pur¬ 
chased the equity of redemption: this 
was ademption, and tho devise failed 
both at law and in equity.] 

(s) Greenhill v. Greenhill, Pre. Ch. 


320, [2 Vern. 679, Gilb. Eq. 3. 77;] 
Greeny. Smith, 1 Atk. 672; Gibson v. 
Lord Mont fort, 1 Vos. 494; Capel v. 
Girdlcr, 9 Vos. 609; Holmes v. Barker , 
2 Madd. 462. [Same law as to copy¬ 
holds, Seaman v. Woods, 24 Beav. 372. 
A valid contract will not be presumed 
to havo been entered into bofore tho 
date of tho will for tho purchaso of 
lands conveyed to the testator imme¬ 
diately after that date, Cathroto v. 
Fade, 4 Do G. & S. 627. 

(a) It was sufficient if the vendor 
alone was bound by the contract, 3for- 
gan v. Holford, 1 Sm. & Gif. 101, 
semb.] 

2 



PDF Compressor Pro 


63 


WHAT MAY BE DEVISED OB BEQUEATHED. 


CBiRIB XT. 

Effect of un¬ 
completed 
contract. 


Contract 
binding on 

E nrohaser at 
is death, 
subsequently 
rendered in¬ 
capable of 
completion. 


inoonvenienoe occurred from the incompetenoy of a testator to 
dispose by will of his after-acquired real estate; and questions 
often arose as to the actual state of the rights and obligations of 
the parties under the contract, on which the validity of the devise 
depended (ft), and also as to the effect of certain modes of con¬ 
veyance, in producing a revocation of the devise of the equitable 
interest. The removal of this incapacity, therefore, is not the 
least of the advantages conferred by the statute 1 Viet. o. 26, 
whioh has expressly oxtended the testamentary power to such 
real and personal estate as the testator may be entitled to at the 
time of his death, notwithstanding he may become entitled to 
the same subsequently to the execution of his will. But it may, 
of courso, be necessary, evon under the new law, to go into the 
inquiry, whether the ciroumstances attending a oontract for pur¬ 
chase or sale by a deceased person, are such as to render the 
oontract obligatory; for upon this fact would depend the ques¬ 
tion, (whioh has lost none of its importance,) whether, as between 
the representatives of the deceased testator or intestate, it is to 
be regarded as real or personal estate; and this may and often 
does depend on extrinsio circumstances, ascertainable by parol 
testimony. In Lacon v. Mertins (c), Lord Hardicicke decreed a 
parol contract to be enrriod into execution as between the real 
and personal representatives of the deceased vendor, the pur¬ 
chaser submitting to porform it, and acts of part performance , 
sufficient to take it out of the Stattitc of Frauds, being proved. 
In Buckmastcr v. Ilarrop (d), a bill by the purchaser’s heir-at- 
law for a similar purpose was dismissed by Sir Win. Grant , M.ll., 
on the ground that a binding contract had not been proved. 
Where the contract is binding on the purchaser at the time of 
his death, his heir or devisee is entitled to the benefit of it; in 
other words, is entitled to consider the contract as having con¬ 
verted the personal estate, quoad the purchase-money, into real 
estate; although from subsequent events, arising out of the 
situation of the deceased purchaser’s estate, tho contract should, 
as against the vendor, be rescinded. Thus, in Whittaker v. 
Whittaker (<?), where W., having contracted for the purohose of 
an estate, afterwards by his will devised certain real estates to 
trustees to certain uses, and then reciting the contract, he gave 
to the trustees all the residue of bis property, upon trust (inter 
alia) to dispose of a sufficient part thereof, and therewith to pay 


9 


7 Ves. 341. 

4 B. C. C. 30. 


’b) Duekle v. Baines, 8 Sim. 625. 
>) 3 Aik. 1. 
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the remainder of the purchase-money, and complete the contract, 
and thereupon take a conveyance to the uses of the thereinbefore 
devised estates. Before the contract was completed the testator 
died, and the executors not being able to collect sufficient assets 
to carry the contract into execution within the necessary time, 
the vendor instituted a suit against them, and the contract was 
eventually cancelled under a decree of the Court. The devisee 
then filed a bill to have the amount of the purchase-money laid 
out in the purchase of land to be settled to the same uses, and 
Sir It. P. Arden , M. R., decreed accordingly, being of opinion 
that the acts of the executors could not affect the rights of the 
parties; and relying, also, on the general principle, that devisees 
to whom a contracted-for estate is given, are, if the oontract 
foils from any came, entitled to have the money laid out for 
their benefit, and that the case of an heir-at-law was less 
favoured. This doctrine, however, we shall presently see, was 
overruled by Lord Eldon in the case next stated. 

The true principle is, that where the contract is such as could 
have boon enforced against the purchaser at the time of his 
deoease, the estate, which is the subject-matter of the contract, 
or, failing that, the purchase-money, belongs to his heir or 
devisee; but if, from a defect of title or any other cause, the 
contract was not obligatory on the purchaser at his death, his 
heir or devisee is not entitled to say he will take the estate with 
its defects, or have the purchase-money laid out in the purchase 
of another. 

Such is the doctrine of Broome v. Monck (/), where a bill was 
filed by the devisee of a purchaser of a contracted-for estato 
against the vendor and the porsonal representative of his own 
devisor, praying a specifio performance of the contract, or that 
the purohase-money might be laid out in the purchase of 
another estate, and it appeared that a good title could not bo 
mode ,* Lord Eldon, after great deliberation, dismissed the bill. 
The contract expressed, in the usual manner, that the remainder 
of the purchase-money should be paid upon a good title being 
made, and the codicil directed that the contract should be 
carried into execution; but the decision was founded on the 
general principle, and not on the particular terms of the 
contract. In adverting to Whittaker v. Whittaker , which was 
urged as an authority for the plaintiff, Lord Eldon observed, 


53 
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(/) 10 Ves. 697. Seo also 1 Ves. 218; [O'Sfca v. tfotcley, 1 J. & Lab. 398]. 
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tliat it was very difficult to maintain the doctrine in it, which 
went beyond what was necessaiy for the decision. The case 
was no more than this:—The f vendor had a good title. The 
estate at the death of W. in equity belonged to the devisees of 
his real estate. The vendor objected he was not to be held to 
the contract for ever, and the embarrassment of W.’s affairs 
gave him a right to bo off. But as to the devisees of the land 
and the legatees of the money, their interests were completely 
fixed at the death of the testator; and the only question was, 
whether the embarrassment of his affairs giving that right to 
the vendor, should vary the rights as between them; and it was 
quite clear, that if tho real representative had been on heir 
instead of a devisee, the question would have been just the 
some. The cases establish, that whatever is the state of liability 
of the party himself at his death, must be the state of liability 
to be considered upon questions between those representing him 
after his death {g ); and if at his death ho could not be com¬ 
pelled to take, clearly tho heir could not say to the executor, 

‘ I will have the estate and you shall pay for it.’ “ I have not 
found any case that has induced me to suppose that if this were 
between the heir and the personal representative, it would be 
possible for tho heir to say, though tho title was doubtful, yet 
being tho real representative, he is entitled to take it os it is, 
though the ancostor never meant so to take it, or intimated any 
purpose of retiring from that situation in which he had a right 
either to insist upon a good title, or to refuse the estate; and 
though there is no proof that the ancestor would havo paid for 
tho estate with a bad title, yet the heir shall insist that the 
personal estate shall pay for it out of the assets. None of the 
cases givo any colour for that; Green v. Smith (A), indeed, 
seems to state a doctrine quite inconsistent.” lie therefore held 
that, as no title could bo made, the devisees were not entitled to 
take this estate, or to have another estate bought for them. 

It will be observed, that Lord Eldon adverted to the cir¬ 
cumstance of the purchasing devisor not having himself shown 
an intention to take the estate with a bad title. It is 
conceived he alluded to such evidence of intention as would 
have amounted to an acceptance of the title. Nothing short of 


[(^) See acc. Curve v. Eowyer , 6 461, 452; Lysaght v. Edwards, 2 Gh. 

Beav. 6, a.; Hudson ▼. Cook, L. R., D. 516.1 
13 Eq. 417; Ingle v. Richards, 28 Beav. (A) 1 Atk. 572. 

365; Haynes v. Haynes , 1 Dr. & Sm. 
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this, it is presumed, could have any effect; for, to admit parol ghaitkb iv. 
evidence of intention as such would he liable to the objection 
attaching to the reoeption of extrinsic evidence in aid of, or in 
opposition to, a written will (*). It is true that, under the doo- 
trine in question, the devise is incidentally affeoted by this 
evidence, since, as already observed, the inquiry whether the 
oontroot was obligatory on the testator at his decease, lets in any 
evidence which would be admissible, in a suit between the vendor 
and vendee, of circumstances discharging the vendee, as a dif¬ 
ference in the estate from that contracted for, not capable of 
being the subject of compensation, or the like. Of course the 
vendor could not take advantage of the waiver by the heir or 
devisee of objections to the title which his ancestor or devisor 
might have advanced, ho (i.c. the heir or devisee) having in 
that event no interest in the estate. 

In Whittaker v. Whittaker, and Broome v. Monck, the contract Question, 
seems to have been binding on the vendor, and therefore, those pur? 0 " 
cases do not decide what would be the effect, where tho deceased jJjjj* 
purchaser was bound at his decease, but the vendor was not, a the vondor 
case which clearly may and often does arise; as where a written was uot1, 
contract has been entered into, which is duly signed by one 
party and not by the other, and the signing party dies before 
there has been any act of part performance, which would render 
the contract obligatory on the other. It is clear, that in such a 
case, the surviving (I-) party may choose or not to enforce tho 
performance of the contract against tho representatives of the 
deoeased: should he decline, of course the contract is at an end, 
and the property remains unconverted as betweon the real and 
personal representatives of the deceased party. If, on the other 
hand, the surviving party choose to compel performance, tho 
question arises between the respective representatives of the 
deoeased, whether such conversion has taken place. For in¬ 
stance, suppose the deceased party to be the vendor; if the 
surviving party, i.e. the purchaser, should (as he may) call 
upon tho heir or devisee of the deceased vendor, to convey to 
him the property in pursuance of his ancestor’s or testator’s 
contract—upon the doctrine in question would depend the 
destination of the purchase-money, which, if the contract is to 
he considered as effecting an absolute conversion of the property, 

[(i) See JR low v. Cimynghatnc , 11 Vos. of distinction; it would, of course, bo 
550.1 immaterial whether the party repre- 

(k) The fact of survivorship is in* sented aa the survivor were living or 
troduced merely for the convenience not. 
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would belong to tbe personal representatives (l ); if not, to the 
heir or devisee of the deceased vendor. The writer is not aware 
of any direct authority on the, point; but, perhaps it would be 
considered as governed by the eases (which seem to be analogous 
in prinoiple), in which, there being in a lease of a freehold 
estate a clause entitling the lessee pending the term to purchase 
the demised property, and the lessor having died before the 
option of the lessee has been declared, the latter has subsequently 
elected to purchase the property. Under such circumstances, it 
was held by Lord Eldon , in Townley v. Bcdicett (m), on the 
authority of a previous decision of Lord Kenyon (»), (but without, 
it should seem, approving the principle), that the rents, until an 
election to purchase should be made, belonged to the heir or 
devisee; but that when it was made, the purchase-money went 
to the personal representative of the vendor. 

[There is at least equal reason for holding that conversion has 
token place in cases where, at the testator’s death, the contract, 
though unilateral, is unconditional and complete without a 
further act by one of the parties. But, whether contract or 
option, the vendor’s will may show an intention inconsistent with 
the notion of conversion. In Knollys v. Shepherd ( o) (a case of 
contract), a specific doviso to the testator’s “dear wife” of 
the estate “which ho had lately contracted to sell,” was held 
not to show such an intention, but to give the wife only 
the legal estate, the purchase-money passing by the residuary 
bequest. But in the case of an option, a will made or 
re-published after the date of the contract, and specifically 
devising the property in strict settlement, has been held to 
take the case out of the rule in Town Icy v. Bedwcll; and, upon 
the option being exorcised after the testator’s death, to cany the 
purchase-money to the devisees (p). 

By the common law, copyholds could not be devised except 


[jj l) Sco post, Chap. VII. s. 3 ad 

(»») 14 Ves. 691. [See also Colling• 
wood ▼. Sow, 26 L. J., Oh. 649, 3 Jur., 
N. S. 785.] 

(») latoes v. Sennet, 1 Cox, 167. 
[Compare Wright v. Mom, 2 S. & St. 
323, which is very similar to cases of 
option to purchase, and in that view 
opposed to Townley v. Bedirell. 

(o) 1 J. & W. 499, oit., affirmed in 
D. P., Bug. Law of Prop. 223. As to 
whother a general devise includes an 
estate which the testator has con¬ 


tracted to sell, see post, Chap. XXI. 

B 2 

[p) Brant y. Vause, 1 Y. & 0. C. C. 
680; .Emms v. Smith, 2 De G. Sc S. 
722. Neither a specific devise executed 
before (Weeding y. Weeding, 1 J. & H. 
42), nor a general devise executed after 
the contract (fioold v. Teague, 6 Jur., 
N. S. 116), is sufficient for the purpose. 
The rule applies only as between the 
real and personal representatives of 
the vendor, and will not be extended. 
See Edwarde v. West, 7 Ch. D. 868.] 
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[by virtue of a special custom of tbe manor of which they were 
held, nor were they affected by the Statutes of Wills passed in 
the reign of Hen. 8 (q). When a copyholder wished to devise 
his oopyhold, it was originally necessary that he should make a 
surrender to the use of his last will; the estate then passed by 
the surrender and not by the will, which was only a direction of 
the uses of the surrender (r); the testator till his death, and 
afterwards his heirs, continued to have the legal copyhold 
interest till the devisee was admitted (s); and accordingly upon 
a surrender without admittance by way of mortgage, the mort¬ 
gagor Jiaving the whole legal estate, and not a mere equity of 
redemption (whioh we shall hereafter see was devisable without 
surrender), must have made a second surrender to the use of his 
will in order to enable him to devise (£). 

The surrender, and not the will, being the operative part, so 
to speak, of the devise, one joint tenant could, by surrendering 
to the use of his will, and then devising to a stranger, sever the 
jointure (w), and, in most manors, also bar his widow of freebenoh. 
By the statute 55 Geo. 3, c. 192, all devises thereafter to be 
made of copyhold lands, though not surrendered to the use of 
the testator’s will, were renderod as valid as if a surrender had 
been made. This statute merely supplied the omission of a sur¬ 
render; and it was immaterial that a surrender had, in faot, been 
made to the use of the will, but that the will could not operate 
upon it, not being properly executed according to the terms of 
the surrender, since the statuto supplied a second surrender (x). 
But this statute supplied formal surrenders only, and therefore 
did not dispense with a particular modo of surrender required 
by the custom to give validity to a devise by a married 
woman (y), such surrender being considered as a protection to 
her. 


ORiVTKJt IT. 


Will of a 
copyholder in 
joint tenancy 
a severance 


Stat. 65 Goo. 
3, dispensing 
with surren¬ 
der to use of 
the will. 


Only dis¬ 
penses with 
formal sur¬ 
renders. 


It seems the better opinion, that a custom in a manor that the Custom not 
oopyhold tenant shall not devise through the medium of a sur- tH JUSTof a 

will bad. 


[(;) 1 Watk. Cop. 122, 2 Rol. Rep. 
383. 

(r) Alt.-Om. v. Vigor, 8 Ves. 286. 

(a) 1 Watk. Cop. 122; and see Roe 
v. Jeffreys, 2 Wils. 13. 

(f) Doe d. Shewn v. Wroot, 5 East, 
132. 

(«) Co. Litt. 69 b; Dorter v. Porter, 
Cro. Jao. 100; 2 Cox, 166; 2 Ves. 609. 
In Edwards v. Champion (1 De G. ft S. 
76), it was held by K. Bruce , V.-C., 
that a surrender by one joint tenant 
to the use of the will of a stranger 


whose will did not come into opera¬ 
tion until after the death of the sur¬ 
renderor produced a severance; but 
on appeal (3 D., M. & G. 202) this 
was doubted by Lord Cranworth , Parke, 
B., and Cresswell, J., seeing that the 
right by survivorship had actually 
accrued. 

(*) Doe d. Hickman v. Hickman , 4 
B. i Ad. 66. 

(y) Doe v. Barth, 6 B. ft Aid. 492, 
ID. ft By. 81. 
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Equitable in¬ 
terests in 
copyholds 
devisable 
without sur¬ 
render. 


Customary 

freeholds. 


As to devises 
of after- 
acquired 
copyholds. 


After-ac¬ 
quired copy- 
holds pass as 
part or a 
manor. 


[render to the use of his will, is bad (c): at all events, suoh a 
custom will not be presumed from the fact that no entry is to be 
found on the court rolls of any such surrender (a). 

An equitable interest in copyholds under a trust or right of 
redemption, or a contract for purchase, being incapable of sur¬ 
render, was devisable without any such formality, and it was 
immaterial in the last case that a surrender had been made to 
the use of the purchaser, so long as he had not been admitted (b): 
and the right of the equitable owner to devise his interest could 
not be controlled by tho custom of the manor (c). 

Customary freeholds, though not held at the will of the lord, 
yet if alienable by surrender and admittance, were devisable in 
the some manner as copyholds (tf).] 

Copyholds, equally with freeholds, were subject to the rule, 
whioh, under the old law, restricted a devise to lands of which 
the testator was seised when he made his will (c). A devise of 
copyholds, therefore, however comprehensive in its terms, did 
not pass an after-acquired copyhold estate (/), except so far as 
such estate might have been brought within its operation by a 
subsequent surrender to the ubo of the will (which could not be 
the case where the testator’s interest was only equitable), the 
surrender being construed to have the effect of extending a 
general devise of copyholds to lands acquired in the interval 
between the will and the surrender (g ); and it was decided that 
a surrender to such uses as the testator " shall ” by will appoint 
applied to a will antecedently executed, it being considered that 
the surrenderor referred to that will which should be in exist¬ 
ence at his death (A). 

And here it may be observed, that as every copyhold is parcel 
of the manor to which it belongs, a devise of the manor was held 
to comprise such copyholds, though acquired by the lord after 


[(=) 7 Vardell v. Wardell, 3 B. 0. C. 
117; Pike v. White , ib. 287; but see 
1 Evans’ Stat. p. 460. 

(а) Doe d. Edmunds v. LleweUin, 2 
C. M. & R. 603, 6 Tyr. 899; Doe d. 
Dand v. Thompson, 7 Q. B. 897. 

(б) Davies v. lieversham , 2 Freem. 
157, 3 Ch. Rep. 7C; Car v. Ellison , 3 
Atk. 73; King v. King , 3 P. W. 368; 
Gibson v. Lord Montfort, 1 Yea. 489; 
Greenhill v. Greeuhill, 2 Vem. 679; 
Phillips v. Phillips , 1 My. & K. 664; 
Seaman v. Woods , 24 Beav. 372, where 
the purchaser took under a power of 
Bale m a will. 

(<■) Lewis v. Lane , 2 My. & K. 449. 


(i d) Doe v. Huntingdon , 4 East, 288; 
Doe d. Cook v. Danvers , 7 East, 299; 
Doe d. Dand v. Thompson , 7 Q. B. 897. 
These cases appear to overrule Lord 
Hardwicke's apparent opinion to the 
contrary in Hussey v. Grills , Amb. 
299.] 

(«) Harris v. Cutler , cit. 1 T. R. 438, 
n.; Spring v. Biles, ib. 436, n. 

[(/) Phillips v. Phillips, 1 My. & K. 
664] 

(g) Beylin v. Heylin, Cowp. 130; 
Att.-Gen. v. Vigor , 8 Vee. 287. 

(A) Spring v. Biles , 1 T. R. 435, n., 
overruling Wards v. Wards, Amb. 299, 
which is contra. 
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the making of his will (*). [Freeholds held of the manor 
coming to the lord by act or operation of law, as by escheat 
or desoent, also passed by a previously executed devise of the 
manor; but not if he acquired tliem by purchase, for when so 
aoquired they do not become parcel of the manor (,/).] It is 
dear, too, upon a principle somewhat analogous, that if a person 
having a remainder or reversion in fee, expectant on an estate 
for life, devised that remainder or reversion, and then by any 
means acquired, and by such acquisition extinguished, tho estate 
for life, the devise earned the estate thus acquired, tho merger 
of which merely had the effect of accelerating the ulterior 
estate ( k ). 

Under the old law, too, a dovisee or surrenderee of copyholds 
before admittance, was wholly incapable of devising them (/). 
The same doctrine was at one period considered to apply to an 
heir, whose incompotency to devise was supposed to have been 
established by Smith v. Trigg* (tu); but which case, rightly 
understood, seems not to have warranted any such doctrine. 
If was frequently cited, howover, as an authority on this 
point (»), but as such it has been completely overruled by 
liight d. Taylor v. Banka (o), the facts of which were as follow:— 
On the 18th of February, 1781, John Taylor was admitted to 
the copyholds in question, which he afterwards surrendered to 
the use of his will, and then by his will devised part to his 
son Samuel (who was his heir-at-law) in fee, and part to 
his daughter Mary, in fee. Mary Taylor, on the death of 
the tostator, entered, but was never admitted; she died, leaving 
her brother Samuel her customary heir; Samuel Taylor, who, 
as heir of his father, was entitled to the whole, (for the devise to 
him by the former did not break tho descent, [and Mary never 
having been admitted, he took her share also, as heir to his 
father, and not as heir to her (/?),]) entered, but was never 
admitted. By his will he devised the copyholds in question— 
the validity of which devise waB the point at issue. The Court 


CHAPTEB IV. 


Devise by do¬ 
visee or sur¬ 
renderee of 
copyholdB be¬ 
fore admit¬ 
tance void. 


Devise by an 
unadmitted 
heir held to 
bo good. 


(i) Boe d. Hale v. Wcgg, 6 T. R. 708. 
t(j ) Dclacherois v. Dclacherois , 11H. 

L. Oft. 62. 

(k) Buckingham v. Cook, Holt. 263.] 

(l) Wainwright v. Ekeett , 1 Mad. 627; 
[Phillips v. Phillips, 1 My. & K. 664; 
Matthew y. Osborne, 17 Jur. 696.] 

(*») 1 Str. 487. 

(») See Sir T. Plumer' s i udgment in 
Wainwright v. Elwell, 1 Mad. 632; and 
Sir L. Shadwell's judgment in King v. 


Turner , 2 Sim. 548. [reversed. I My. & 
K. 466.] 

(o) 3 B. & Ad. 664. 

Up) Smith v. Triggs, 1 Str. 487, 
and observations of Lord Tenterden in 
Bight v. Banks , p. 670. It is material 
to notice this point, as otherwise the 
case would be an authority, that the 
heir of an unadmitted devisee could 
devise, though the devisee herself could 
not.] 
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Laety v. Hill. 
Devise of , 
copyholds 
bars free* 
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held that the devise was good, relying much on the doctrine in 
Coke’s Copyholder, s. 41, that the heir is tenant immediately 
after the death of his ancestor, and may, before admittance, 
surrender into the hands of the lord; and also on Brown's 
case (q) t Brown v. Dyer (r), Morse v. Faulkner («), Doe v. 
Tofield (t), Wilson v. Weddell («), which severally support the 
same doctrine, and were considered by Lord Tenterden and the 
rest of the Court to outweigh the recent dicta to the contrary, 
which were all founded on a mistaken view of Smith v. Triggs. 
The point was again agitated, and received a similar determina¬ 
tion in [King v. Turner (a?)] and Doe d. Perry v. Wilson (y). 

The act 1 Viet. c. 26, s. 3, has precluded any question of this 
nature in regard to wills which are subject to its operation, by 
expressly affirming the testamentary power of an unadmitted 
heir: indeed it goes much further, by extending the devising 
power to an unadmitted deviseo or surrenderee. [It repeals the 
55 Geo. 3, o. 192, which only supplied a surrender, and makes 
the will itself, without any surrender, confer a right to admit¬ 
tance (s), notwithstanding that the testator has not surrendered 
to the use of his will, or notwithstanding that the copyholds, in 
oonsequence of the want of a custom to devise or surrender to 
the use of a will or otherwise, or in consequence of there being 
a custom that a will or surrender to the use of a will should 
continue in force for a limited time only, or any other special 
custom, could not have been disposed of by the will previously 
to the passing of the act. Thus all questions arising under the 
former act respecting the validity of a devise, in consequence of 
the power to devise being still left dependent on the power to 
surrender to the use of the will (though the surrender itsolf was 
not required), ore now set at rest. But in Lacey v. Hill («), it 
was held that the new act does not merely dispense with the 
surrender and the custom, but gives the devise the some effect 
as if there actually had been both; and that consequently a 


f) 4 Hep. 22 b. 

r) 11 Mod. 73. 

s) 1 Anst. 13. 

t) 11 East, 261. 

«) Yolv. 144. 

» 1 My. & K. 466.] 
y) 6 Ad. & Ell. 321; [and sec Doe 
d. Winder v. Lawet, 7 Ad. & Ell. 196. 

$ This view was adopted by the 
Court in Garland v. Mead , L. B., 6 
Q. B. 441. Admittance is still neces¬ 


sary to vest the estate. 

(a) L. B., 19 Eq. 346. The con* 


trary must have been assumed in 
Thompson v. Hurra, L. B., 16 Eq. 
692. It was needless there to argue 
that the widow must elect between 
her frcebench and the benefits given 
her by the will if the freebeneh was de¬ 
feated by the devise. It need scarcely 
be observed that a devise by one joint 
tenant will not work a severance, since 
the power of devising under the act is 
given only where the property if not 
devised would go to the customary 
heir. 
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[general devise of the testator’s “real Estate,” without more, bars champ xv. * 

his widow of her freebench. Reading the act, Sir G. Jesse/ , M. R., 

said, “ That moans that a testator is to have the same power of 

devising copyhold estate, as if hfe had done all the things there 

mentioned; as if there had been a surrender, or as if there had 

been a custom, and so forth. It breaks in upon the customary 

law of copyholds for the purpose of giving an unlimited power 

of devise. I am of opinion that the same effeot is to he given to 

a devise of copyholds under the new law, as under the law as it 

stood before the Wills Act, and consequently the widow is not 

entitled to freebench.” It is to he presumed that in this case 

the custom gave freebench of lands of whicli the copyholder was 

seised at his death, and not, as is the custom in some manors (&), 

of those of which he was seised at any time during the oovorture; 

since, in the latter case, notwithstanding a custom to surrender 

to the use of tho will, neither a deviso nor an actual surrender by 

tho husband would under the previous law have barred tho free- 

bonoh.] 

Copyholders also participate in tho benefit of tho enactments 
which extend the devising power to after-acquirod real estate, 
and other interests not boforo devisable, and are, on tho other 
hand, bound by those which (as wo shall see) regulate the 
ceremonial of execution. Copyholds are also, in common with 
freeholds, subject to the several clauses by which the legislature 
has propounded certain new oanons or rules of construction, 
which in general appear to be of a nature to admit of application 
to copyhold estates (c). 

Bequests of chattel interests in land are governed by principles Bequest* of 
wholly different from those which regulate devises of freehold 
estates: they do not, like tho latter, pasB directly to the legatee, lands, 
as the alienoe of the testator, hut, forming part of his personal 
estate, they devolve to the executor or other general personal 
representative, who is hound, in subordination to the paramount 
claims of creditors, to give effect to any bequest in the will, 
specifio or residuary, comprising the property in question; and, 
therefore, even under the old law, it was quite unnecessary, as 
regarded the testator’s competency of disposition, to go into the 
inquiry, whether he was, at the time of making the will, pos¬ 
sessed of a term of years whioh formed part of his property 
at his decease (d) ; such an inquiry being no less irrelevant 

[(£) Jtiddett v. Jenner, 10 Bing. 29 simplified by stat. 4 & 5 Viet. c. 35, 

(Manor of Cheltenham). ss. 88, 89, 90.] 

(c) The form of admittance of a de- (d) See Wind v. Jekyl, 1 P. W. 575; 
vLsee of copyholds is now somewhat see also James v. Dean, 11 Ves. 388. 
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WHAT MAY BE DEVISED OR BEQUEATHED. 

in the case of a bequest of leaseholds held by a chattel lease, 
than in that of a horse or a watch, or any other personal 
chattel. 

Freeholds pur autre vie require a distinct consideration in 
connexion with the testamentary powor. This species of estate 
stands distinguished from all other interests, freehold or chattel, 
by this peculiar quality, that it is capablo of being rendered 
transmissible to either real or personal representatives, according 
to the terms of the instrument creating the estate, or rathor the 
instrument vesting it in the deceased owner, or in the person under 
whom he derived his title by act of law: for it seems now to bo 
admitted that the devolution of the estate is regulated by the 
words of limitation contained in tho last conveyance, without 
regard to the modo of its original creation. Estates pur autre 
vie are devisable by the express terms of the Statute of Frauds, 
29 Car. 2, c. 3, (s. 12), the aot of Henry 8 being (according to 
the prevalent and probably tho better opinion) confined to estates 
of inheritance in foe-simple (c). 

Though the Statute of Frauds required three witnesses to the 
devise of an estate pur autre vie, yet where the property devolved 
otherwise than to the heirs of the owner, (Lc. where it was 
limited either to his executors or administrators, or to the last 
taker indefinitely, without any express mention of either class 
of representatives), it was distributable as part of his personal 
estate, whether he died testate or intestate; and by a necessary 
consequence of this principle, an executor taking it as such was 
bound to give effect to any bequest or direction in the will 
affecting suoh property, though the will might not have been 
attested in the manner required by the statute in question (/). 
By the 1 Yict. o. 26, s. 3, [the previous enactments respect¬ 
ing estates pur autre vie were repealed, and] the testamentary 
power is expressly extended to such estates, whether there shall 
or shall not be aiiy speeial occupant thereof, and whether the 
same shall be freehold, customary freehold, tenant right, cus¬ 
tomary or copyhold, or of any other tenure, and whether the 
some shall be a corporeal or an incorporeal hereditament; [and 
by sect. 6 it is enacted, that if no disposition shall be made of 
any estate pur autre vie of a freehold nature, it shall be assets in 
the hands of the heir, and that in case there shall be no special 
occupant of any estate pur autre vie, whether freehold or OUS- 

ts) jitton., Cart. 211. Bcarpark v. Hutchinson, 7 Bing. 178, 

'/) Ripley v. Watervcorth, 7 Vos. 426; 4 M. & Pay. 848, os to rents pur autre 

[in connexion with which case, see r «V. 
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[tomary freehold, tenant-right, customary, or copyhold, or of any chuteb it. 

other tenure, and whether a corporeal or inoorporeal heredita- ~ 

ment, it shall go to the executor or administrator of the party 

that had the estate thereof hy virtue of the grant; and if the 

same shall come to the exeoutor or administrator, either hy 

reason of a special occupancy or hy virtue of the act, it shall he 

assets in his hands, and shall go and ho applied and distributed 

in the same manner as the personal estate of the testator or 

intestate. So that where a bastard having the trust of an estate 

pur autre vie limited to him and his heirs, dies without heir, 

there being thus no speoial occupant, the property goes in case 

of intestacy to the administrator in trust for the crown (y): or 

if there be a will appointing an executor hut not disposing of 

the lease, tho executor will hold for his own benefit, unless the 

will he such as before the act 1 Will. 4, c. 40, s. 2, constituted 

him a trustee (/<).] 

A question often agitated, hut never entirely settled, in regard Devise by 

to the devising power over estates or this description, was i n tail of 

whether where they were limited to the tenant pur autre vie. and e8tato9 /”‘ r 

A autre vie* 

the heirs of hi* body , they could he devised without some act on 
liis port to bar the entail. It was admitted on all hands that if 
the property were undisposed of, it would devolve to the heir 
special per formam doni; it was equally clear that an alienation 
by deed, [if made hy the quasi tenant in tail in possession (/),] 
was on effectual bar to the entail; hut the doubt was, whother 
tho estate was devisable by will alone, without any such provious 
alienation. The authorities on the point ore few and contra¬ 
dictory. In Doe v. Luxton {k), Lord Kenyon inclinod to think 
that the devise was good; but his Lordship’s dictum stands 
opposed to that of Lord Bedesdale , in Campbell v. Sandys (l); 
and to [the opinion of the Court of B. R. in Ireland, in Hopkins 
v. Bamage (m), who thought that a quasi tenant in tail could not 


B g) Reynolds v. Wright, 26 Bcav. 100, 
P. & J. 690. 

(A) Rowell v. Merritt, 1 Sm. & Gif. 
381; Oradoek v. Owen, 2 ib. 211. 

(i) If made by tenant in tail in re¬ 
mainder, it must be with tho concur¬ 
rence of the owner of the previous 
estate in possession (Slade r. Rattison, 
6 L. J. (N. S.) Ch. 61; Allen v. Allen, 
2 D. & War. 307, 332; Edwards v. 
Champion, 3 IX, III. & G. 202), and 
could never, therefore, be mode by 
will.] 

(A) 6 T. R. 293. 


(I) 1 Sch. & Lef. 294. 

[(m) Batty, 366. The decision of 
Lora Manners in Dillon v. Dillon, 1 
Ba. & Be. 77, does not touoh the ques¬ 
tion, for the quasi tenant in tail died 
without issue, and therefore, at her 
death, thcro was nothing for the will 
to operate upon, and the learned Judge 
expressly rested his decision on this 
fact. In Hopkins ▼. Damage, the cir¬ 
cumstances were precisely similar, but 
the opinion of the Court was oxpressed 
in general terms.] 
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chapter xv. [by will exclude the title ot the issue or remaindermen,] and suoh 
was evidently the impression of* Sir T. Plumer in Blake v. 
Luccton (n) [and of Sir E. Sugden in Allen v. Allen ( 0 ).] The 
statute 1 Viet, does not in terms dispose of this debateable point, 
but has, it should seem, done so in effect, by the language of the 
general enabling clause, sect. 3, which extends the devising 
power to “ all real estate and all personal estate which he (the 
testator) shall be entitled to, either at law or in equity, at the 
time of his death, and which , if not so devised , bequeathed, or dis¬ 
posed of would devolve upon the heir-at-law, or customary heir of 
him f or, if he became entitled by descent, of his ancestor, or upon 1m 
executor or administrator 

The terms of this enaotment evidently restrict it to cases in. 
which property, in the absence of disposition, would devolve to 
the general real or personal representatives of the testator, as dis¬ 
tinguished from the case now under consideration, in which the 
devolution would bo to the heir special. 

(w) Coop. 186. [( 0 ) 2 D. & War. 307, 326.] 
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CHAPTER V. 

WHO MAY BE DEVISEES OB LEGATEES (it). 


The statute of 34 Hen. 8, o. 5, expressly exoepted out of its Corporations 
enabling clause devises to bodies politio and corporate; and, devisefbu/- 
accordingly, it was held, that a devise to a corporation, whether 
aggregate or sole, either for its own benefit or as trustoe, was licence, 
void; and the lands so devised descended to tho heir, either 
beneficially or charged with the trust, as tho oaso might be. 

The statute 1 Yict. o. 26, contains no such prohibition, the 
legislature having contented itself with regulating and defining 
the powers and capacities of testators, without in any manner 
interfering with, or attempting to dofine, the capacities of per¬ 
sons to take under testamentary dispositions, which it has left to 
be ascertained and determined by the application of tho general 
principles of law. [Now, according to those principles, corpora¬ 
tions have capacity to take lands, though, without a sufficient 
licence in that behalf, they cannot retain them (b). Their 
incapacity to take land by devise was a consequence of the 
exception in the statute of Ilcnry; and since the act 1 Viet, 
c. 26, has repealed that statute without reviving the prohibition, 
they ore now as capable of taking by devise as natural persons. 

But, as in oases of acquisition by other means, a proper licence 
is needed to enable them to hold.] The disability of corporations 
to hold real property was created by various statutes (c) bofore 
34 Hen. 8, which appear to have been founded on tho principle, 
that, by allowing lands to become vested in objects endued with 
perpetuity of duration, the lords were deprived of escheats, and 
other feudal profits. Hence, the necessity of obtaining the king’s 
licence, he being the ultimate lord of every fee in the kingdom; 
but this lioenoe only remitted his own rights, and did not pre- 


(«) [See also Chap. III. on the per¬ 
sonal disabilities of testators. 

(W Co. lit. 2 b. See the stat. de 
Rcligiosis and other acts cited in the 
margin there.] 


(e) Magna Charta, c. 36; 9 Hen. 3, 
o. 36; 7 Edw 1, c. 1 ; [13 Edw. 1, 
o. 32, & c. 33;] 34 Edw. 1, st. 3; 18 
Edw. 3, st. 3, o. 3; 16 Rich. 2, c. 6; 
23 Hen. 8, c. 10. 


J.—VOL. I. 
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vent the right of forfeiture accruing to intermediate lords. 
Doubts having arisen, however, at the Revolution, how far such 
licence was valid (d), as being an exercise of the dispensing 
power formerly claimed by tHe crown (but which, it is pretty 
evident, it was not, but merely a waiver of its own right of 
forfeiture), the statute 7 & 8 Will. 3, o. 37, was passed, whioh 
provides that the crown for the future, at its own discretion, 
may grant licences to alien or take in mortmain, of whomsoever 
the tenements shall bo holden. At this day, therefore, the 
licence from the crown protects against forfeiture to any inter¬ 
mediate lord. 

But where [before 1 Viet. c. 26] real estate was devised upon 
trust to a corporation not empowered to take lands [by devise, 
although] the doviso was, of course, void at law [under the 
statute of Henry, yet] the estate descended to the heir charged 
with the trust (supposing that it was not illegal, under stat. 
9 Geo. 2, c. 36, as boing in favour of charity), in the same 
manner as where a devise to a trustee fails by the death of the 
devisee in trust in the testator’s lifetime (e). [And since the 
stat. 1 Viet. c. 26, the trust would equally be upheld; the only 
difference bping that the corporation trustee is now capable 
(unless incapacitated by the stat. 9 Geo. 2) of taking by devise, 
though not, without licence, of holding.] 

It should be observed, however, that devises to some corpora¬ 
tions are authorized by act of parliament. For instance, the 
stat. 43 Geo. 3, c. 107, enables persons to devise lands to the 
Governors of Queen Anne’s Bounty; and the stat. 43 Geo. 3, 
c. 108, authorizes, under certain limitations, the devise to any 
persons or bodies politio or corporate of land not exceoding five 
acres, for the erection, repair, purchase, or providing of churches 
or chapels, where the Liturgy of the United Church of England 
and Ireland shall be used, or of the mansion-house for the 
residence of the minister, or of any out-buildings, offices, 
churchyard, or glebe, for the same respectively. And similar 
enactments have been made in favour of many other oharity 


(rf) 2 Hawk. P. 0. 391, [Co. Litt. 
99 a, n. (1), by Butler.] 
fe) Son ley v. Cloekmalcers* Company , 
1 B. C. C. 81; [. Incorporated Society v. 
Richards , 1 D. & War. 258 (where, 
the lands being in Ireland, the chari¬ 
table trust was valid). The statute 43 
Elis, o. 4, did not, as sometimes sup¬ 
posed, render devises to charitable cor¬ 
porations valid at law. In Flood's ease 


(Hob. 136, 1 Eq. Ca. Ab. 95, pi. 6), it 
was expressly "agreed that the devise 
was void in law,” though the chari¬ 
table use was upheld in equity. Jienet 
College v. Bishop of London, 2 W. Bl. 
1182, holding snch a devise good at 
law, “ rests on no solid foundation 
see per Lord St. Leonards , 1 D. & War. 
305.] 
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corporations (/). And although generally devises for charitable duress v. 
uses are forbidden by the act of 9 Geo. 2, o. 36, yet the 4th seo- 
tion of that statute, 'which exoepts out of its operation gifts to the 
Colleges in the two English Universities, and the Colleges of 
Eton, Winchester, and Westminster, [leaves devises to those 
corporations to be dealt with by the general law as settled by 
the stat. 1 Yiot. 

The incapacity of' alienage has been removed, as we have Devines to 
already seen, by the Naturalization Aot, 1870 (g). But the aot aliens * 
not being retrospective, and giving no protection to rights 
acquired by an alien before it was passed (4), it is still neoessary 
to consider the old law.] Alienage could not, strictly speaking, be 
ranked among the incapacities to take real estate by devise, as 
the property remained in tho alien till offico found, when it 
devolved to the crown («■). On this principle, where lands were 
devised to an alien and anothor concurrently as joint tenants, 
tho entirety did not vest in the latter (as would have been tho 
effect if tho devise to the alien had been absolutely void), but in 
both jointly; and if the crown did not during the joint lives 
seize the alien’s undivided moiety (as it might do after office 
found (j )), then, on the decease of tho alien, leaving his co¬ 
devisee surviving, such moiety devolved to the latter by virtue 
of the jus accreBcendi, which is incidental to every joint 
tenancy, subject, of course, to tho crown’s right of soizure, after 
office: which would, by relation, have overreached the title of 
the surviving joint tenant to the alien’s moiety (it). If, how¬ 
ever, the alien survived his co-devisee, he did not, in the opinion 
of some persons, thereby become entitled to the entirety, he 
being disabled from acquiring a title by operation of law, even 
for the benefit of the crown, on the principle that the law, by 
its own act, never gave an estate to one whom it did not permit 
to retain it (/); but though the principle is unquestionable, 
perhaps, this application of it may be fairly excepted to, as the 
survivor seems to have been in by the original gift. 

[Where a trust in lands for life or any greater estate was A trust of 
created in favour of an alien by will or otherwise, it was 


(/) Vide Church Building Act, 9 
Geo. 4, o. 42, and other statutes stated 
poet, Chap. EC, and in Shelf ord on 
Charitable Uses. 

[(y) 33 Yiot. e. 14, s. 2, stated ante, 
p. 41. 

(A) Sharp v. St. Sauveur, L. B., 7 
Ch. 351.] 


(t) Dupkssis v. AM.-Gen., 1 B. F. C., 
Toml. 415. 

O') King v. Boys, Dy. 283b. 

(k) For set'a case, cit. 1 Leon. 47, 4 
Leon. 82. 

(/) See Collingwood v. Face, 1 Vent. 
417; [Brldg. by Ban. 414. 
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[doubted whether as “ &e Chancery could not compel one to 
execute a trust for an alien” (w), the crown oould get the benefit 
oi it. The doubt, however, had no better foundation with 
regard to a trust estate than c with regard to a legal estate; for 
an alien oould never sue in a real or mixed action (n), and oould 
never, therefore, reeover the possession of land whioh he had 
purchased. Yet, as the estate was certainly in him, it was 
never doubted that the crown, on office found, might seize this 
legal estate (o). And where a trust declared in favour of on 
outlaw or person attainted was forfeited; although he could not 
sue for it, yet the crown, claiming through him, could. Ac¬ 
cordingly the question was finally decided in favour of the 
crown (p). The crown took, not for any reason arising out 
of the doctrine of tenures (q), but by its prerogative on 
grounds of publio polioy (>’), a title which extended, & fortiori, 
to the trust of chattel interests in land (a), except such as an 


[(mi) Per Bolle, J., Bex v. Holland, 
Sty. 20. But see per Hatherley , C., 
L. U.) 7 Ch. 354. 

(») Co. Lit. 129 b. 

(o) Ante, p. 67. 

(p) Barroio v. Wadkin, 24 Beav. 1; 
Sharp v. Si. Sauveur, L. It., 7 Ch. 
343: overruling Rittson v. Stordy , 3 
Sin. & Gif. 230. 

(q) Escheat or forfeiture. Forfei¬ 
ture there was not: and the crown 
cannot take the trust of realty by 
escheat, Burgess v. Wheats , 1 Ed. 177; 
1 W. Bl. 123; Davall v. New Biter 
Company, 3 De G. & S. 394; Beale v. 
Symonds, 16 Beav. 406. In Co. Lit. 
191 a, n. vi, 11, Mr. Butlor suggests 
that a better ground in favour of the 
claim of tho crown might, perhaps, 
have been found, by resorting to its 
acknowledged prerogative of being 
entitled to the bona vacantia, or every 
species of proporty of which no owner 
is discovcrablo: but the suggestion 
was never acted upon. As to Lord 
Loughborough's often-cited dictum, that 
"the crown comes under no head of 
equity,” Walker v. Denne, 2 Ves. jun. 
179, see par BomiUy , M. R, in 
Barrow v. Wadkin. The dictum ap¬ 
pears to be warranted when used with 
reference to a trust for conversion in a 
case where there is a total failure of 
tho objects of the trust. Thus, in 
Walker v. Define, the crown was held 
not entitled to enforce against the 

'hext of kin a trust for laying out 
money in land where there was a total 
failure of cestuis quo trustoot, and tho 
only result would be to enable the 


crown to claim by oscheat: and in 
Taylor v. Haygarth, 14 Sim. 8, where 
real and personal estate was devised 
to trustees on trust for Bale, and tho 
surplus proceeds were left undisposed 
of, and all legacies and annuities had 
been satisfied out of the personalty, 
Sir h. Shadwell, V.-C., held, on a 
failure of hoirs and next of kin, that 
the trustee was entitled for his own 
benefit, and that tho crown was not 
entitled to a decree for sale merely 
that it might take the produce as 
bona vacantia. But it docs not follow 
“ becauso tho crown could not enforce 
tho execution of a trust to sell in 
favour of a non-existing person, that 
therefore tho crown could have no 
benefit of a trust for an existing per¬ 
son, the beneficial interest in whioh 
had through that person become vested 
in the crownper M. R., 24 Beav. 
17. In Henchman x.Att.-Gen., 3 My. 
& 3L 485, the claim of tho crown to a 
sum of money provided by the will to 
be paid by the devisee of lands to a 
charity, and assumed to be an excep¬ 
tion from the devise (see post, On. 
XI), was negatived, and the money 
hold to sink for tho benefit of the 
devisee. Tho difference between this 
cose and that of the alien is, that in 
the latter there is 6 person who can 
take though he cannot hold; in the 
former the object cannot take. 

(r) Co. Litt. 2 b. 

{») See Middleton v. Spicer, 1 B. C. 
C. 201; Taylor v. Haygarth, 14 Sim. 
8; Cradoek v. Owen, 2 Sm. & Gift. 241; 
Powell v. Merritt, 1 ib. 381; Reynolds 
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* 

[alien might himself hold (t). But] the proceeds of real estate, chatter v. 
which was impressed with a trust for conversion, could be given Z^tnotthe 
to an alien, [and the crown had np claim], this not being a trust 
conferring on the tlien an interest in land, hut merely a .right directed to bo 
to have the land converted into money; and the policy of the Bold * 
law in regard to mortmain, (which had been much pressed in 
argument os analogous in principle,) depending upon considera¬ 
tions entirely different («). “It was argued,” said Lord Gotten - 
ham, “that the legatees might elect to take the estate in land; 
but they have not done so; and what the Attorney-General 
claims is money and not land. The incapacity to hold land is 
founded upon reasons not applicable to money. The testatrix 
has given to her legatees no option to take tho land; and if she 
had, or if the law had given the option, it would bo no reason 
why the legatee should forfeit monoy which he can onjoy,beoause, 
instead thereof, he might have elected to take land which ho 
cannot enjoy.” 

The disabilities of alienage might bo removed partially by a Naturaiiza- 
grant of letters of denization from the crown, or wholly by an dcm * 

act of parliament investing the alien with the rights and 
privileges of a British subject. [Such acts, in favour of tho 
particular individual, were superseded by the act 7 & 8 Viet, 
o. 66 (now repealed), which (sect. 6) empowered tho Secretary 
of State to grant certificates of naturalization, having the same 
effect as the ordinary acts of naturalization ; and enacted 
(sect. 5), that every alien friend might, by grant , lease, assign¬ 
ment, bequest, representation , or otherwise , take and hold any 
lands or tenements for the purpose of residence, occupation, or 
trade, for any term not exceeding twenty-one years, as if he 
were a natural-bom subject.] 

An aot of naturalization was always so framed as not to —were not 
render valid antecedent conveyances of the alien, the terms of retroB P° otlve » 
the enactment being, that he shall be and is henceforth natu¬ 
ralized, &c. (a?) ; [and the aot 7 & 8 Viet, is in equivalent terms. 

But] letters of denization expressly authorize the denizen to —but ilcniza- 
hold lands theretofore granted (y), and he may even hold such “ wa8, 

[▼. Wright, 26 Beav. 100,2 D., P. & J. It) Co. Litt. 2 b, and infra.] 

690; Read v. Stedman, 26 Beav. 496. («) Du Houmelin v. Sheldon, 1 Beav. 

These oases relate to a total failure of 79, [4 My. & Or. 626; and see Matter 
next of kin; and if they differ in prin- v. De Croitmar, 11 Beav. 184.] 

ciple from the point noticed in the (x) Fith v. Klein, 2 Mer. 431. 

text, go rather beyond what is needed (y) Foudrin v. Oowdey, 3 My. & X. 

to establish that point. 383. 
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os devolve to him by act of law, except, of course, that 
[formerly he could] not claim by descent from or through his 
father, if an alien (s). 

Another disqualification, wlioh the policy of the law, in its 
wholesome anxiety to remove temptations to perjury, has created, 
arises from the fact of the devisee or legatee being made an 
attesting witness of the will. It is obvious that nothing could 
be more dangerous than to allow a will to be supported by the 
testimony of persons who are beneficially interested in its con¬ 
tents. When, therefore, the Statute of Frauds required to the 
validity of a devise of land, that it should be attested by credible 
witnesses, persons having a beneficial interest under the will 
were held not to sustain this character; and, accordingly, a will 
of freehold estate attested by such persons was invalid; and that, 
too, not only as to the part which created the interest of the 
attesting witness, but in regard to the whole. In applying this 
principle it was long a question, whether the witness could be 
rendered competent by destroying his interest by means of a 
release or payment before his examination; in other words, 
whether the credibility of the witnesses was to exist at the period 
of the attesting act, or of the judicial inquiry into its sufficiency. 
Against the latter hypothesis Lord Camden , in Doe d. Hindson 
v. Jlersey («), made an able and energetic protest. “A will,” 
he said, “ is often executed suddenly in a last sickness, and some¬ 
times in the article of death, and a great question to bo asked in 
suoh cases is, whether the testator were in his senseB when he 
made the will, and , consequently , the time of the execution is the 
critical moment which required guard and protection. What is the 
employment of the witnesses P—it is to attest, and to judge of 
the testator’s sanity when they attest; and if he is not capable, 
they ought to refuse to attest. In some cases the witnesses are 
passive; here they ore active, and, in truth, the principal parties 
to the transaction; the testator is intrusted to their care.” 
[The majority of the Court were, however, against Lord 
Camden’s opinion.] 

The doctrine contended for by this distinguished Judge seems 
eventually to have prevailed ( b ), and is evidently more reasonable 

(s) Sir 3f. Sale in Collingwood v. Pace, case only derided that a witness dia- 
,1 vent. 417. Otherwise if the father interested at the time of the execution 
was a denizen at the son’s birth. of the will and the death of the tes- 

(a) 4 Bum’s Eccl. Law, 27. tator, was a good witness, notwith- 

(b) Program v. Winder, 2 Ves. jun. standing that he was interested at the 
636. [It must be observed that this time of his examination, and that 
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than the alternative rule, which woulcL have led to this absurd 
and misohievous consequence, that a will might have been inva¬ 
lidated by the subsequent conduct of a witness offeoting his cre¬ 
dibility of character, and occurring, it might be, after the death 
of the testator, when there was no possibility of repairing this 
disaster to the will. 

It was soon found that the holding a will of freeholds to be 
invalid on account of the existence of an interest, however remote 
or minute, in any one of the attesting witnesses, was productive 
of muoh inconvenience; and it being apparent that to render the 
witness competent, by depriving him of the benefit which affected 
his disinterestedness, was far better than to sacrifice the entire 
will, the statute 25 Q-eo. 2, c. 6 (c), was passed, which, after 
reciting the 29 Car. 2, o. 3, s. 5, provided, that if any person 
should attest the execution of any will or codicil, to whom any 
beneficial devise, legacy, estate, interest, gift or appointment of 
or affecting any real or personal estato, other than and except 
charges on lands, tenements, or hereditaments, for payment of 
any debt or debts, should be thereby given, or made, such devise, 
&c., should, so far only as concerned suoh person attesting tho 
execution of such will or codicil, or any person claiming under 
him, be utterly null and void; and such person Bhould bo ad¬ 
mitted as a witness to the execution of such will or codicil within 
the intent of the said act, notwithstanding such devise, &c.; but 
it was enacted (section 2), that in case by any will or codicil 
any lands, tenements, or hereditaments were or should be 
charged with any debt or debts, and any creditor, whose debt 
was so oharged, had attested, or should attest, the execution of 
suoh will or codicil, every suoh creditor, notwithstanding such 
charge, should be admitted as a witness to the execution of such 
will or codioil, within the intent of the said act. Sects. 3, 4, 
and 5, relate only to wills made on or before the 24th of June, 
1752, and tho remaining sections are not very important. 

On the statute it was decided: 1st. That it extended exclu¬ 
sively to persons beneficially interested, and not to a devisee or exe¬ 
cutor in trust (d). 2ndly.jThat it applied only where the witness 
took a direct interest under the will, and not where his interest 


OUVTBB V. 


Stat. 25 Geo. 
2, o. G. 
Beneficial 
devises and 
legacies to 
attesting wit¬ 
nesses void; 


—and wit¬ 
nesses com¬ 
petent. 

Creditors, 
whose debts 
are charged, 
good wit¬ 
nesses. 


Points 
decided on 
the statute. 


[Lord Camden's opinion is directly op- (d) Anon., 1 Mod. 107; Loves ▼. Jol- 
posed to the cases of Lows v. JoUiffe life, 1 W. Bl. 365; Holt v. Tyrrell , 1 
?1 W. Bl. 365) and Ooodtitls v. Welford Bara. K. B. 12; Battison v. Bromley, 
(Dougl. 139), where a legatee after 12 East, 250; Phipps v. Pitcher, 6 
release was held a competent witness. Tannt. 220, 1 Mad. 144; see also (loss 
(c) Ir. Pari. 25 Geo. 2, o. 11.] v. Tracey, 1 P. W. 290; Goodtitle v. 

Welford, Doug. 139. 



PDF Compressor Pro 


72 


WHO MAY BE DEVISEES OB LEGATEES. 


OHAJXEB V. 


A witness to 
a codicil con* 
* firming the 
will can take 
under the 
will. 


Stat. 1 Viet, 
c. 26. 


Will not to be 
void on ac¬ 
count of in ¬ 
competency 


arose consequentially. T?hus in Hatfield v. Thorp (e), where one 
of the three attesting witnesses to a will was the husband of a 
devisee in fee of a freehold estate, and would jure uxorie have 
claimed an interest in the devised lands, it was held that the 
devise was not within the statute (/), and, consequently, that 
the attestation was insufficient. 3rdly. That the act did not 
apply to wills of [copyholds (g) or of] personal estate (A), for as 
suoh wills did not require an attestation at all, there was no 
ground for invalidating the gift to the witness; but that in 
regard to wills of freehold lands, the fact that the witness was 
not wanted to make up tho statutory number (there being three 
others) did not render valid a gift to such supernumerary 
witness (*). 

[Where a testator by will devised property to his widow, and 
by codioil, to which she was a witness, confirmed his will, it was 
held that the gift to her by the will remained unaffected: but 
she was of course held not to be entitled to property purchased 
after the date of the will, and which would have passed to her 
by force of the republication, if she had not been a witness to 
the codicil (A).] 

By the aot 1 "Viet. c. 26, the legislature has adopted the 
principle, and extended the operation, of the enactments in tho 
statute 25 Geo. 2, c. 6, (which it repeals, except aB to the oolonies 
in America). 

Sect. 14 provides, That if any person, who shall attest the 
execution of a will, shall at the time of the execution thereof, 
or at any time afterwards, be incompetent to be admitted a wit- 




6 B. & Aid. 689. 

_ /) The Court certified, on a cose 
from Chancery, that “the will was not 
duly attested so as to pass any estate to” 
the wife; referring to no statute, and 
not expressly denying that the rest of 
the will was valid. Of course, it could 
only have been valid (if at all) by 
virtue of the statute Geo. 2; upon 
which the argument would be that 
tho words “person to whom any estate 
should be thereby given," occurring 
in the former part of the clause, meant 
“ taking any estate in consequence of 
tho devise, and that the words “such 
devise shall, so far as concerns such 
person attesting,” occurring in the 
latter part of the clause, meant “ so 
far as it creates an interest in such 
person." Such an interest, and even 
a gift to the wife for her separate use, 


would have disqualified the husband 
as a witness under 29 Car. 2 {Holdfast 
v. Bowsing, 2 Str. 1263); and it might 
have seemed not unreasonable to sup¬ 
pose that the act Geo. 2 was intended 
to inolude such a case. But there is 
no trace of such an argument in the 
case, and the form of the certificate 
was probably determined without re¬ 
ference to it, and simply by the form 
of the question proposed, which it pre- 

Jillard v. Edgar, 3 De G. & 8. 

Emanuel v. Constable , 3 Buss. 
436; Brett v. Brett, 1 Hagg. 68, n.; 
Foster y. Banbury, 3 Sim. 40. 

(t) Doe v. Mills, 1 Mood. & Bob. 288. 
l(k) Btnne v. Wood, 4 L. J. (0. S.) 
67, V. 0. Beach.] 
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ness to prove the execution thereof, such will shall not on that 
aooount he invalid. 

Sect. 15, That if any person Bholl attest the execution of any 
will to whom, or to whose wife or husband , any beneficial devise, 
legacy, estate, interest, gift or appointment, of or affecting any 
real or personal estate, (other than and except charges and 
directions for the payment of any debt or debts,) shall be 
thereby given or made, such devise, legacy, estate, interest, 
gift, or appointment, shall, so far only as concerns such person 
attesting the execution of such will, or the wife or husband of 
suoh person, or any person claiming under such person, or wife 
or husband, be utterly null and void; and such person so attest¬ 
ing shall be admitted as a witness to prove the execution of suoh 
will, or to prove the validity or invalidity thereof, notwithstanding 
such devise, legacy, estate, interest, gift, or appointment, men¬ 
tioned in suoh will. 

Sect. 16, That in case by any will any real or personal estate 
shall be charged with any debt or debts, and any creditor, or 
the wife or husband of any creditor, whose debt is so charged, 
shall attest the execution of such will, such creditor, notwith¬ 
standing such charge, shall be admitted a witness to prove the 
execution of such will, or to prove the validity or invalidity 
thereof. 

Sect. 17, That no person shall, on account of his being on 
executor of a will, be incompetent to be admitted a witness to 
.prove the execution of suoh will, or a witness to prove the 
validity or invalidity thereof. 

These enactments, it will be observed, [preolude, as to wills 
coming within their provisions, all questions arising under the 
old law as to the effect of a gift to the husband or wife of an 
attesting witness, and they] extend the disqualification of the 
witness to take beneficially to wills of every description; the 
act having, by assimilating the execution of wills of real and 
personal estate, destroyed all ground for distinguishing between 
them in regard to this point. 

[Upon the construction of the 15th seotion it has been de¬ 
cided that a legatee under a will does not lose his legacy by 
attesting a codicil which confirms the will (/): and further, that 
a residuary legatee, by so doing, does not lose his share of the 
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[(/) Gurney t. Gurney , 3 Drew. 208; tbe rule respecting real estate before 
Tempeet v. Tetnpert, 2 K. & J. 642, 7 the act, see p. 72. 

D. M. & G. 470; in conformity with 



PDF Compressor Pro 


74 


CHAPTER V. 


Executor now 
not entitled to 
undisposed«of 
personalty. 


Devise to 
heir, its effect 
under tho old 
law. 


WHO MAT BE DEVISEES OR LEGATEES. 

[residue, although the coclioil in foot increases that share by 
revoking some particular legacies (m). Each witness attests 
only the instrument to which he puts his name. Again, where 
a will attested by a legatee is f e-publishod by a codicil attested 
by other witnesses, the gift to the legatee is made good (»). 
But where by will a legacy was bequeathed in a contingency 
which failed, and by a codicil attested by the legatee, the legacy 
was made absolute, the legatee was held disqualified to take the 
absolute legacy (o). And, following the rule regarding wills of 
real estate under the pre-existing law, a witness is held to be 
disqualified to take as legatee although he is a supernumerary (p). 
But the Court of Probate receives evidence quo animo the 
supernumerary signed; and it it appear that he did not sign as 
a witness, his signature will be omitted from the probate (#).] 

In allowing an attesting witness to be appointed executor, 
whether he be or be not in terms made an executor in trust (r), 
regard is evidently had to the statute of 1 Will. 4, o. 40, which, 
it will be remembered, precludes executors from claiming, by 
virtue of their office, the boneficial interest in the undisposed-of 
personal estate of their testator, to which, by the pre-existing 
law, an executor was entitled, whore tho. will did not afford any 
presumption of a contrary intention, a point which was often 
difficult of solution. 

The great change, however, effected by the statute 1 Yict. in 
regard to the witnesses, is in expressly dispensing with all per¬ 
sonal qualifications; but, on this subject (a discussion of which„ 
would be out of place here), the reader is referred to Borne 
remarks in a future chapter which treats of the execution of 
wills. 

• In conclusion, it is proper to notice another disability to take 
by devise, which formerly arose out of the doctrine, that where 

[(#») Gurney v. Gurney, sup. of construction to determine the effect, 

(») Anderson v. Anderson, L. B., 13 Me Maine, 34 L. J., Frob. 125: as to 
Eq. 381. whioh see Gann v. Gregory, 3 D. M. & 

(o) Gaskin v. Rogers, L. R., 2 Eq. G. 777, stated above p. 27. But sinco 

284. the Judicature Act, 1873, it should 

(p) Wigan v. Rowland, 11 Hare, seem the Probate Division ought itself 

157; Rattdfield v. Randfield, 32 L. J., to determine the question. As to real 
Ch. 668. estate the probate will be equally oon- 

(g) Re Shannon, L. R., 1 P. & D. elusive if tho proper parties have been 
661. Its presence in the probate would cited under the Court of Probate Act, 
appear to be conclusive of its character 1867; see also Randfield v. Randfield, 30 
in the cose of personalty. In a case L. J., Ch. 179 n. 

-where the Buperfluoua name was struck (r) A gift to the witness as trustee 

through in the original, probate issued of course is not invalidated, Crtssicell 
in facsimile, leaving it for the court v. Crmwell , L. R., 6 Eq. 69.] 
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a title by descent and a title by devise concurred in the same chapter ▼. 

individual, the former predominated, and the heir was in by- 

descent and not by purchase; and it was held, that neither the 
imposition of a pecuniary charge (a), nor oven the engrafting 
on the devise to the heir an executory devise (t), had the effect 
of interrupting the descent. If, however, the quality of the 
estate which the heir took by the devise differed from that which 
would have descended upon him, he of course acquired the 
property as devisee. On this principle a devise for life to the 
testator’s heir, with remainder over, conferred on him an estate 
by purchase («). 

So, if a testator devised freehold lands to his two daughters, Devices to 
(being his co-heiresses at law,) to hold to them and their heirs, JjJjJ"*" 8 
they both took by purchase, because under the devise they were 
joint-tenants and not co-parceners, as they would have been by 
descent (#); and the rule was the same if the devise were to 

them as tenants in common; a tenancy in common (though 

making somewhat nearer approach to) being different from an 
estate in co-parcenaiy (//). Of course a devise to one of several 
co-heirs or co-heiresses made the devisee a purchaser (s); [and 
so it seems would a contingent remainder devised to the person 
who at a stated time should be the testator’s heir-at-law («).] 

Whether the doctrine in question extended to tostamentary 
appointments was a point of some nicety, and occasioned much 
disoussion (6), into which, however, it is not now proposed to 
enter, as questions of this nature cannot arise under any will, 
future or recent; the statute of 3 & 4 Will. 4, c. 106, s. 3, having stat. 3 & 4 

provided that, when any land shall have been devised by any 3> 

testator who shall die after the 31st day of December, 1833, to ^eir- 
the heir, or to the person who shall be the heir of such testator, chaser? * PU * 
such heir shall be considered to have acquired the land as a 
devisee, and not by descent (c). 


(s) Haynsmrth v. Pretty, Cro. El. 
833, 019, Moo. 644; Clarke v. Smith, 
1 Salk. 241. 

(t) Chaplin v. Leroux, 6 M. & Sel. 
14; Poe v. Timing, 1 B. & Aid. 630; 
Manbridge y. Plummer, 2 My. & K. 93. 
[So in case of copyholds,' Smith y. 
Triga», 1 Str. 487. 

(«) That in cases of marshalling, the 
heir, under an express devise to him, 
had the rights of a devisee, see Bieder- 
ntan y. Seymour, 3 Beav. 368; & for¬ 
tiori, since the stat. 3 & 4 Will. 4, 
c. 106, s. 3; see Strickland v. Strick¬ 


land, 10 Sim. 374.] 

(x) Cro. El. 431. [And see Swains 
v. Burton, 15 Ves. 366.] 

(v) Bear's case, 1 Leoq. 112, 315. 

(s) Co. Litt. 163 b; [Reading v. 
Royston, 1 Salk. 242.] 

{a) 1 Sanders Uses, 133 n., 4th ed., 
citing Cholmondeley v. Clinton , 2 J. & 
W. 1. 

(b) See Hurst v. Earl of Winchelsea, 
1 W. Bl. 187, [2 Ld. Ken. 444, 2 Burr. 
879;] Langley v. Sneyd, 7 J. B. Moo. 
166, [3 Br. & B. 243, 1 S. & St. 46. 

(c) The negative worila seem to 
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WHO MAY BE DEVISEES OB LEGATEES. 


CHAPTER V. 

Infant, f. c. 
or lunatic, 
may take by 
devise. 


[Infants (including infants en ventre sa xndre (d))» femes 
coverte and insane persons are not incapacitated from taking 
by devise or bequest though they cannot manifest their accept¬ 
ance; for acceptance will be presumed unless it would work 
injury to the devisee or legatee. The disability of coverture, 
though invalidating a conveyance at common law from the 
husband to the wife, does not prevent her from taking under his 
will, the coverture having in fact ceased when the will takes 
effect (e).] 


[exclude the claim of a devisee-heir of 
copyholds (which are expressly in¬ 
cluded in the act) to disclaim the 
devise and take as heir, Bickley v. 


Bickley, L. R., 4 Eq. 216. 

(d) Burdett v. Bopegood , 1 P. W. 
486; Mogg v. Mogg, 1 Mer. 664. 

( 0 ) Lit. s. 168.] 



PDF Compressor Pro 


( rr ) 


CHAPTER VI. 

EXECUTION AND ATTESTATION OF WILLS HADE BEFORE THE 

TEAS 1838. 


Section I. 

As to Freeholds of Inheritance. 

The 5th section of the Statute of Frauds (29 Car. 2, o. 3) re¬ 
quired that all devises and bequests of any lands or tenements («), 
devisable either by force of the Statute of Wills, or by that 
statute, or by force of the custom of Kent, or the oustom of any 
borough, or any other particular custom, should be in writing 
and signed by the party so devising the same, or by some other 
person in his presenoe and by his express direction, and should 
be attested and subscribed in the presenoe of the said devisor, by 
three or four credible witnesses. 

[Before proceeding to discuss this enactment, it should be 
premised, that though by the statute 1 Yict. c. 26, the cere¬ 
monial of execution is somewhat varied, yet several of its details 
remain unaltered, so that the cases decided under the later 
statute bearing upon the inteipretation of the words “signa¬ 
ture,” “presenoe,” “direction,” “other person,” “attested,” 
“subscribed,” whioh are common to both enaotments, bear 
equally upon the interpretation of the same words in the 
Btatute 29 Car. 2, c. 3; and thus (since the execution of bequests 
of personal estate is now assimilated to that of devises of real 
estate), the construction of the older statute, although never 
within the sphere of the Ecclesiastical Courts, is nevertheless 
illustrated by many of their decisions on the statute of Victoria.] 
The first inquiry suggested by the statute 29 Car. 2, is, what 
amounts to a “ signing ” by the testator P It has been decided 
that a mark is sufficient, and that, notwithstanding the testator is 

(a) [Observe that the word hertdita - Ingram ,, 2 Yes. jun. 662; but no ques- 
nuntt u omitted in this olause, though tion seems ever to have been raised on 
occurring in the next, see Buekridge v. this omission.] 


Enactment in 
the Statute of 
Frauds as to 
the execution 
of wills, 


is illustrated 
by decisions on 
1 Viet. c. 26. 


Mark, a suffi¬ 
cient signing. 
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chapter vi. able to write (6), [and though his name does not appear on the 
face of the will (c). A mark being sufficient, of course the 
Wrong name, initials of the testator’s name would also suffioe (d) ; and it 
would be immaterial that he signed by a wrong or assumed 
name (since that name would be taken as a mark (<?),) or that 
against the mark was written a wrong name (/), and that 
, the testator was also wrongly named in the body of the will (g), 

or that his hand was guided in making the mark (A). But 
Wrong will, where two sisters made mutual wills in favour of eaoh other, the 
words mutatis mutandis being precisely the same, and by 
mistake each signed the will of the other, both signatures were 
held invalid, neither sister having in fact executed her own will, 
but merely a paper, which, if it was a will, gave all her property 
to herself, and was therefore void (*); and even if the gift had 
been to a third person, evidence would have been admitted to 
show that the paper, though executed by the testatrix with due 
formality, was not in fact her will (J ), though such evidence 
could not have been used to give effect to the gift to the sister. 
The mere fact of signing a paper, with due formality as a will, 
does not, therefore, per se show that the paper was the testator’s 

win.] 

Sealing, in At one time it appears to have been thought, that even sealing 
^iffloient. alone, without signing, would suffice (k) ; the contrary, however, 
is indisputable; not indeed from positive decision, but from the 
unanimous opinion of every Judge who has referred to the point, 
from Parker , C. B., and liis coadjutors in Smith v. Evans (/), 
(though the C. B. on another occasion (m), erroneously supposed 
it to have been decided the other way,) down to Lord Eldon in 
Wrights. Wake ford (»). 

Signature by [Both statutes expressly permit the testator’s signature to be 

Stator/ 01 mode by some other person by his direction. That other person 
may, it seems, be one of the witnesses (o), and it is immaterial 


(A) Taylor v. Betting, 3 Ney. & P. 
228; S. C. nom. Baker v. Bening , 8 
Ad. & Ell. 04. 

! (<;) Be Bryce, 2 Curt. 326. 
if) Be Savory , 16 Jur. 1042. 
e) Be Bedding, 2 Rob. 339, 14 Jur. 
1062; Be Glover, 11 Jur. 1022, 6 No. 
Gas. 663; and see the corresponding 
oases as tib signature of a witness, post, 

p. 82. 

(/) Be Clarke , 27 L. J., Plob. 18, 
4 Jur., N. S. 243, 1 Sw. & Tr. 22. 

(g) Be Bowse, 31 L. J., Prob. 172. 
(A) Wilson v. Beddard, 12 Sim. 28. 


(i) Anon., 14 Jur. 402; Be Bunt, 
L. R., 3 P. & D. 250. 

(j) Seo Ilippesley y. Hotner, T. & R. 
48, n.; Trimleston v. 1)'Alton, 1 D. & 
Cl. 85, noticed in Chap. XIII;. Be 
Fairbum, 4 No. Cas. 478.] 

(A) See lemayne v. Stanley, 3 Lev. 1, 
[1 Freeni. 638; Wameford v. Wame- 
ford, 2 Str. 764.] 

(1) 1 Wils. 313; [and see 2 Ves. 669.] 

in) Ellis y. Smith, 1 Ves. jun. 12. 

«) 17 Yes. 458. 

'(o) Be Bayley, 1 Curt. 914; Smith 
y. Harris, 1 Rob. 262. 
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[that he signed his own name instead of the name of the tes¬ 
tator (p ). And where the testator direoted a person to sign the 
will for him, whioh that person did by writing at the foot, “ this 
will was read and approved by OF. B., by 0. C. in the presence 
of &c.,” and then followed the signatures of the witnesses, the 
will was held good (q). And on the ground that whatever 
would be good as a signature, if made by the testator, must be 
equally good if made by his direction, an impression of his name 
stamped by his direction was held good, as a mark would also 
have been (»•).] 

One signature, of course, is sufficient, though the will be con¬ 
tained in several sheets of paper; and [it will generally be 
presumed that all the sheets were put together in the same order 
at the time of execution as at the testator’s death («); and that 
any apparent alteration in their order and paging was mado 
before execution ((). The signature may also bo on a piece of 
paper stuck or tied on at the end of the will, and containing 
nothing but the signature and attestation (it ); but in such coso 
the faot of the piece of paper having been so attached boforo 
execution must be proved (#).] Where the testimonium at 
the ond referred to the preceding sides of the sheet of letter 
paper as being subscribed by the testator, the fact of thoso 
sides not being so signed was held not to affect the validity of 
the will, as the testator evidently intended the signing and 
sealing of the last side to apply to the whole (y). It was 
immaterial, under the Statute of Frauds, in what part of the will 
the testator’s name was written; and whore the whole will 
was in the testator’s handwriting, tho name occurring in the 
body, as the usual exordium—“ I, A. B., do make,” &o., was 
decided to be a sufficient signing (s). But the signature, whatever 
were, its local position, must have been made with the design of 
authenticating the instrument; for it should seem that if the 
testator contemplated a further signature which he never mado, 


[(i») Me Clark, 2 Cart. 329. 

[ff Me Blair, 0 No. Cas. 528. 

(r) Jenkyns y. Gaisford, 32 L. J., 
Prob. 122. 

(*) Marsh v. Marsh , 1 Sw. & Tr. 
628, 30 L. J., Prob. 77. And aeo 
Bond v. SeaweU, 3 Burr. 1775. 

(f) Mess y. Rees, L. R., 3 P. & D. 
84: agreeing with the presumption 
regartlJag other alterations, post, Chap. 
VII, s. 2, ad fin. 

(u) Cooke y. Lambert , 32 L. J., Prob. 
93; Me Hereford, L. R., 3 P. & D. 211. 


Or) Me West, 32 L. J., Prob. 182.] 
\y) Winsor v. Pratt, 5 J. B. Moo. 
484, 2 Br. & B. 060. 

(s) Lemayne y. Stanley, 3 Lev. 1, 
Preem. 538, 1 Eq. Ca. Ab. 403, pi. 9; 
Cook y. Parsons, Pro. Gh. 184; see also 
Hilton y. King, 3 Lev. 88; Grayson v. 
A tkinson, 2 Ves. 464; Coles y. Treoothick, 
9 Ves. 249; [compare Blennerhassct-v. 
Day, 2 Ba. & Be. 104, 119. The rale 
is different under 15 & 16 Viet. c. 24, 
post.] 
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CHAPTEB YX. 


Ono signature 
of several 
sheets suffi¬ 
cient. 


As to position 
of name. 
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OHAKEB VI. 


Publication, 
whether re¬ 
quisite. 


Acknowledg¬ 
ment of sig¬ 
nature before 
witnesses 
sufficient. 


the will must be considered as unsigned (a), though it should be 
observed, that in Might v. Price the point was not decided; and 
the reasoning seems only to apply where the intention of repeating 
the signature remained to the last *unbhanged; for ar name 
originally written with such design might afterwards be adopted 
by a testator as the .final signature; and such it is probable, 
would bo the presumed intention, if the testator acknowledged 
the instrument as hie will to the attesting witnesses, without 
alluding to any further act of signing. 

It will be observed that the testator is merely required by the 
statute of Cor. 2, to “sign;” but it was formerly considered 
that, independently of this enactment, publication was necessary 
to complete the testamentaiy act. Lord Ilardmcke, in particular, 
in Moss v. Ewer (b), strenuously insisted on the necessity of a will 
of freehold lands boing published. On the othor hand, in Moodie 
v. Reid (c), Gibbs, C. J., expressed a decided opinion that 
publication was not an essential part of a will; not being, as he 
conceived, nocessary to devises by custom at common law, nor 
made so by the statutes of lien. 8 and Car. 2; and subsequent 
judges have virtually adopted the latter opinion, having (os we 
shall presently see) decided that a will of freehold lands may be 
duly executed by a testator, without any formal recognition of, 
or allusion to, tho testamentary act; indeed, without his uttering 
a syllable declaratory of the nature of the instrument. 

Another question under the same act was, whether the attesting 
witnesses ought to see the testator actually sign, or whether, his 
acknowledgment of the ^nature was sufficient; os to whioh it 
was decided, not only thafan acknowledgment would suffice, but 
that it might bo made before each witness separately, and need 
not take place in tho simultaneous presence of all. The point, 
though doubted in some of the early cases (d), was decided by 
Sir J. Jchyl, M. R., in Smith v. Codron (e), where A. signed and 
published a will in the presence of two witnesses, then a third 
person was colled in, to whom the testator showed his name, 
telling him that was his hand, and bidding him witness it, which 
the witness did in the testator’s presence, who, two hours after- 


(a) Right v. Price, Dougl. 241; Bee 
also Griffin v. Griffin, 4 Ves. 197, n.; 
Coles v. Treeothick, 9 Ves. 249; Walker 
y. Walker , 1 Mer. 503; Siccetland v. 
SwCetland, 4 Sw. & Tr. 9, 34 L. J., 
Prob. 42; and cases cited post. 

(5) 3 Atk. 156. 


(r) 7 Taunt. 361; [and see Roe d. 
Spilsbttry v. Burdett, 4 Ad. & Ell. 14, 
6 M. & Gr. 386, 10 Cl. & Fin. 340.] 
(d) Cook y. Parsons, Pre. Ch. 184, 
ana Dormer y. Thurland, 2 F. W. 506. 
(«) 2 Ves. 456, cit. 
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• ' * « 

wards, told hi m that tho paper ho had subscribed was liis will ? chap ter yi.' 
this Was held to be a good execution, and tho doctrine was r 

confirmed in a series of subsequent decisions (/). 

As it was sufficient for the testator to sign before some, and Acknowledg- 
acknowledge the signature before the rest of the witnesses, so by IS^dtncsH 
necessary consequence an acknowledgment before all was equally 
effectual. This was decided in Ellis v. 'Smith (g) by Lord 
Hardicicke , with the assistance of Sir J. Strange, M. It., With*, 

C. J., and Parker, 0. B. Lord Hard trie kc considered tho suffi¬ 
ciency of the testator’s declaration to have been virtually decided 
by the oases establishing .that tho witnesses might attest at 
different times; for, if the testator signed three times, thero 
were three executions, and none of them good. 

The next question was, what constituted a sufficient acknow- Wlmt 
lodgment before the witnesses. In Gryte v. Gri/lc (h), Lord an^ckuow- 0 
Hardicicke doubted whether it was enough for the testator to ledgmeut. 
say before tho witness, “ This is my will,” without a rescaling 
(for the instrument in that case had the unnecessary appendage 
of a seal), or unless the testator had declared it to be his hand¬ 
writing; but the doubt appears to have vanished in Ellis v. 

Smith (<), where the question is stated in general terms to be, 
whether a testator’s declaration before three witnesses, that it is 
his will, was equivalent to signing;- and the conclusion, thorofore, 
of the Judges who decided that case in favour of tho validity of 
the will, amounted to an affirmation of the sufficiency of such a 
declaration. 

Later adjudications placed the point beyond all doubt by Witnesses 
going much farther; these cases having decided that where a apprized of 
testator, who had previously signed his will, merely requested the 
witnesses to subscribe the memorandum of attestation, though ‘ ' 

they neither saw his signature, nor were mado acquainted with 
the nature of the instrument thoy attested, the will, nevertheless, 
was duly exeouted according to tho statute (k). “When we 
find,” said Tindal , 0. J., in British Museum v. White , “ tho tostator 


(f) Storehouse ▼. Evelyn, 3 P. W. 
253; Grayson, v. Atkinson, 2 Vos. 454; 
Ellis v. Smith, 1 Ves. jun. 11; Adily 
v. Grtse, 8 Yes. 604; Westbeaeh v. 
Kennedy, 1 Ves. & B. 362; Wright v. 
Wright, 6 M. & Pay. 316, 7 Bing. 
467. 

! g) 1 Ves. jun. 11. 

A) 2 Atk. 176. 
t) 1 Ves. jun. 11. 


(A) British Museum y. While, 3 M. 
& Pay. 689, 6 Bing. 310; Wright v. 
Wright, 6 M. & Pay. 316, 7 Bing. 
467; Johnson v. Johnson, 1 Cr. Sc M. 
140, [3 Tyrw. 73; Hudson v. Parker, 1 
Bob. 14, 8 Jut. 786; Gaze v. Gaze, 3 
Curt. 451, 7 Jut. 803; but see Ilolt v. 
Genge, and other cases noticed post, 
with reference to the late Act, under 
-which a stricter acknowledgment is 
required.] , 

a 


j.—VOL. i. 
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EXECUTION AND ATTESTATION 


CRATTEBTI. 


What a suffi¬ 
cient signa¬ 
ture by the 
witnesses; 

—a mark; 


—initials; 


—wrong 
name; 


—sealing; 

—guiding the 
hand. 


Difference be¬ 
tween signa¬ 
ture by wit¬ 
ness and by 
testator. 


knew this instrument to he his will: that he produced it to the 
three persons, and asked them to sign the same; that he intended 
them to sign it as witnesses; that they subscribed their names 
in his presence, and returned *the same identical instrument to 
him; we think the testator did acknowledge in fact , though not 
in words, to the three witnesses, that the will was his.” 

The next statutory requisition is, that the will be “attested 
and subscribed ” by three witnesses. A mark has been decided 
to be a sufficient subscription (/); but it is never advisable, where 
it can be avoided, (and, now that the art of writing is so common, 
seldom necessary), to employ marksmen as witnesses. [The 
initials of the witnesses also amount to a sufficient subscription, 
if placed for their signatures, as attesting the execution (m ); but 
not if thoy are placed in tlio margin opposite to, and apparently 
for the purpose only of identifying alterations (n). A witness 
need not sign his own name, if the name actually subscribed be 
intended to represent his name (o): or if he writo a description 
(without any name) intended to identify him as witness (p). 
But if a wrong name be signed with the intention of making it 
appear that the will was attested by the person to whom that 
name belongs, instead of the actual witness, the subscription is 
insufficient (q). Putting their soals to the will is not sufficient (r). 
If the witness cannot write, his hand may be guided by another 
person (.v), or another person may write tho witness’s name while 
the witness holds the top of tho pen (t ); in fact, there seems to 
be no distinction in those respects between the words “sign” 
and “subscribe;” any act, therefore, which, as before noticed, 
would be a good signnturo by a testator, would be a good signa¬ 
ture by a witness,—with, however, these exceptions, that the 
subscription of the witness is required to be made in the pre¬ 
sence of the testator, and must not, as in the case of a testator, 
be a signature made by somo other person for the witness, or by 


(/) Harrison v. Harrison, 8 Vea. 183; 
Addy v. Orix, id. 604; [i?f Amiss, 2 
Hob. 11G, 7 No. Gas. 274; lie Ashmore, 
3 Curt. 766. 

(i») lie Christian , 2 Rob. 110, 7 No. 
Cus. 265. 

(/») Me Martin, 6 No. Cas. 694, 1 Rob. 
712; Me Cunningham, 1 Soarle & S. 
132, 29 L. J., Ch. 71. See the formor 
case mentionod, again p. 86. 

J oj Me Olliver, 2 Spinks, 67. 

p ) Me Sperling, 33 L. J., Prob. 25. 
laterer is written, it must be with 
the intention that it shall represent 


the writer’s name or otherwise identify 
him. Me Eytion, L. R., 3 P. & D. 93; 
Me Haddock, ib. 169. 

(?) Pryor v. Pryor , 29 L. J., Prob. 
114. 

(r) Me Byrd, 3 Curt. 117, 1 No. Cas. 
490. , 

(*) Harrison Elvin, 3 Q. B. 117,2 
G-. & Dav. 769; Me Frith, 1 Sw. & Tr. 
8, 27 L. J., Prob. 6,4 Jur. N.S. 288. 

(t) Me lewis, 31 L. J., Prob. 163. 
But*prim& facie not so if the witness 
can write, Me Hitcher, 6 No. Cas. 15. 
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[the witness himself at some other time,'and merely acknowledged 
by him in the presence of the testator (u). 

Where the will has been once attested by a witness, it is not 
sufficient for him, on a re-exeeutibn, to go over his name with a 
dry pen; ho must do some act apparent on the face of the 
paper (a); otherwise it is no more than an acknowledgment. 
And where a witness to a former execution, on attesting a will 
for the second time, did not again write her name, but after her 
name written on the first execution, wrote the name of her 
residence, “Bristol,” Sir II. J. Fust considered that to bo no 
proof of the attestation, and decided that tho will was not pro¬ 
perly re-executed (y). So where a witness to a former execution, 
on attesting a re-execution of a will, wrote the day of the month 
against his former signature, and crossed one of tho letters in it, 
not intending that the mark made by crossing the letter should 
stand for his signature; but supposing that tho addition of the 
date was equivalent to a repetition of the signature, it was hold 
by Sir C. Crcmcell that tho will was not duly ro-executed (s). 
In these cases the attestation was insufficient, becauso there was 
no proof that the word “ Bristol ” in tho one case, and the mark 
across the lettor in the other, were intended to represent tho 
witness’s signature. They were nothing more than acknow¬ 
ledgments of the former signatures. The signature must be 
such as is descriptive of tho witness, whether by a mark, or by 
initials, or by his full name (a), or by a description without 
name (b) ; a view which necessarily denies efficacy as a signature 
to the writing of the date. 

The signature of the witnesses may be placed in any part of 
the will; for instance, the will ending on the first side of a 
sheet of letter paper, the witnesses may sign on the fourth 
side (c ); and the will ending on the middle of the third side, 
and two of the witnesses signing at the end, and another signing 
in a vacant space on the second side opposite the other two, was 
held a sufficient attestation by three witnesses under the Statute 
of Frauds (d). But it must of course be proved that any part 


CHAPTER VI. 


Must bo an 
nut apparent 
on tho paper, 


—and de¬ 
scriptive of 
the witucHH. 


Position of 
witness’s sig¬ 
nature. 


[(«) Mbors-v. King, 3 Curt. 243, 2 No. 
Cos. 45, 7 Jur. 205; Re Cope, 2 Rob. 
335; 2 ie White, 2 No. Cas. 461, 7 Jur. 
1046 ; Re Mead, 1 No. Cos. 456. 

(x) Playne ▼. Striven, 1 Rob. 772, 7 
No. Cas. 122, 13 Jur. 712; Re Cun¬ 
ningham, 1 Searle & S. 132, 29 L. J., 
Frob. 71; Re Haddock, L. R., 3 F. & 
D. 169. 

(y) Re Tnvanion, 2 Rob. 311. 


(:) Charlton v. Jlindmarth, 1 Sw. & 
Tr. 433, 8 H. L. Ca. 160. 

' (a) Per Lord Chelmsford, 8 H. L. Ca. 

'• 171 . 

lb) Re Sperling, 33 L. J., Frob. 25. 
(c) Re Chamney, 1 Rob. 757, 7 No. 
Cas. 70; Re Braddock, 1 P. D. 433. 

Id) Roberta ▼. Phillips, 4 £11. & Bl. 
460, 24 L. J., Q. B. 171. 


o2 
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chapter vi. [of the will which follows the signatures of the witnesses was 
written before they signed (c).] 

rf P atta!tetion ^ ma 7 be composed of several clauses written at distinct 
to several dis- intervals, and one memorandufn of attestation subscribed to the 
° f P ar ^ may apply to the whole, including os well what was 
long before written as what had been recently added, though 
the antecedent part bears a different date from, and is complete 
—to several in itself independently of the latter (/). And the same general 
papera^ ntaT ^ doctrino applies to a will whose contents are distributed through 
several sheets of paper, which would be adequately attested by 
a single memorandum, provided all the detached parts were 
present when the act of attestation took place; and whioh fact 
it seems would be presumed, unless the contrary were distinctly 
proved (#/), as would also that of the attestation being intended 
—to will and to apply to the whole. The presumption would be somewhat 
codicil, loss strong, of course, when each of the several papers has a 
distinct independent character, as where one is a will and the 
othor a codicil, or whore they consist of two separate codicils: 
[and would fail altogether where the memorandum does not 
follow the whole. Thus where will and codicil were on different 
sheets found pinned together, an attestation clause written on 
the back of the will was not held to be applicable to the codicil 
without proof that it was so intended, and that the sheets were 
pinned together at the time of subscription (//). So where there 
is an evident intention that each paper or sheet shall be sepa¬ 
rately attosted; as, where a testator signed five sheets, and the 
witnesses subscribed the first four, and the fifth sheet contained 
an attestation clause only, and there was no evidence to show 
that the witnesses attested the last signature, the will was held 
not to have been properly executed (*); and where two instru¬ 
ments purporting to be a will and codicil were written on 
different pages of the same sheet of paper, and both were 
signed by the testatrix, but the first alone was attested, the 
codicil was rejected (A*).] 

It was held under the devising claiise of the Statute of Frauds, 
that if a testator made a will attested by two witnesses, and 
. afterwards made a codicil also attested by two witnesses, neither 
the will nor the codicil was adequate to the devise of freehold 

8 e) He Jones, 1 No. Caa. 396.] 1 Jur. N. S. 1220 ; He Dilkee, L. R., 

P) Carlton v. Griffin, 1 Burr. 549. 3 P. & D. 164 ; Phipps v. Male, ib. 166. 

(g) Bond v. Seawall, 3 Burr. 1775. (£) Be Taylor, 2 Rob. 411 ; and Bee 

[(A) Be BraddocJc, 1 P. D. 433. per Lord Campbell , 24 L. J., Q. B. 175; 

(*) Ewene v. Franklin, 1 Deane, 7, Be Pearee, L. R., 1 P. & D. 382.] 
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lands; for though the attesting witnesses to the respective testa¬ 
mentary papers together made up the requisite number, yet, as, 
the memorandum of attestation subscribed to the codicil was 
evidently not intended to apply to the will, it could not be so 
construed (l). If, however, evidence were adduced of such 
actual intention, the attestation to the codicil would apply to 
both (?»). 

[And in every case the Court must be satisfied that the names 
were written animo nttestandi; and their position may for this 
purpose be material: where, for instance, on one page the will 
was written, signed by the testator and subscribed by one wit¬ 
ness, and on the next page a memorandum or inventory of 
property was written, to wliich three names wero subscribed, it 
was held that these names could not bo deemed to have been so 
placed animo attestandi («): though it would not necessarily 
follow that a person did not sign as a witness because he also 
intended his signature to servo another purpose, e. g. his accept¬ 
ance of the executorship (o). 

"Where an executed will was altered, and the witnesses put 
their initials in the margin opposite the alterations, it was held 
that the will was not properly re-executed (</). But this decision 
seems questionable, for the initials were intended to represent 
the signatures, and it was proved (extrinsio evidenco being 
admissible on this question (r )) that they were written with tho 
intent to attest the will.] 

No particular form of words was essential to constitute an 
attestation (»). It was not requisite that tho memorandum sub¬ 
scribed by the witnesses should mention their having subscribed 
in the presence of the testator, though such fact, of course, must 
be clearly and distinctly proved by oral testimony, when the 
validity of the will is called in question, whether tho memoran¬ 
dum of attestation records it or not (tf). Where the death [or 
absence] of the witnesses prevents the obtaining actual proof, a 
compliance with the statutory requisition in all its parts, would, 
it seems, even in the absence of express statement, generally be 


(t) Lea v. Lxbb, Garth. 35, 3 Salk. 
8 § 5 * 

(«n) Bond v. Sea well, 3 Burr. 1775. 
[But now the witnesses must be pre¬ 
sent at the same time. 

(») lie Wilton, L. R., 1 P. & D. 269. 
See also Bunn v. Bunn, ib. 277. 

S Griffiths v. Griffiths , L. It., 2 P. 
. 300. 

(fj) Be Martin, 6 No. Cue. 694. 


(r) Ib.; Bunn v. Bunn, L. R., i P. 
k D. 277. 

(a) Under the act 1 Viet. c. 26, a. 0,] 
it is expressly dispensed with. 

(1) Hand* v. James , Comyn, 531 : 
Croft v. raiclctt, 2 Str. 1109 ; 8. C\, 8 
Vin. Ab. 128, pi. 4; Brice v. Smith, 
Willes, 1; Rand iff v. Barkans, G Dow, 
202 ; \l)oe v. Bade* , 9 Q. B. G48; 
Hitch v. W(Us, 10 Bcuv. 84], 
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presumed (if ): [and since the passing of the act 1 Viet, probate 
has been granted of a will where both the witnesses deposed 
that the requirements of the p,ot had not been oomplied with, 
the Court being satisfied by the* circumstances that the evidence 
was mistaken (x ); and in another case, where the witnesses bo 
deposed, but not positively, their evidence was allowed to be 
rebutted by that of another person present at the execution, 
assisted by the attestation clause, whence it appeared that the 
requirements of the statute had been complied with (y). But 
where there was nothing but a formal attestation clause on one 
side, and the adverse testimony of both witnesses on the other, 
probate was refused (s). And in no cose will the presumption 
of compliance with the statutory requirements be made unless 
the will appears on the face of it to have been duly executed. 
If the will is lost, due execution must be proved («), and the 
testator’s written declarations of the fact are insufficient, though 
accompanied by a document referred to by him as a copy of 
his will, and representing the will as duly executed (l). The 
presumption of due execution is clearly rebutted where it is 
sworn by competent persons that the names of the seeming wit¬ 
nesses ore fictitious, and are in the testator’s own handwriting (c). 

The will, it will be observed, was [and still is] required to be 
subscribed by the witnesses, in the presence of the testator. The 
design of the legislature, in making this requisition, evidently 
was, that tho testator might havo ocular evidence of the identity 
of the instrument subscribed by the witnesses; and this design 
has been kept in view by the Courts in fixing the signification 


(m) Hands v. James; Craft v. Pairlett, 
supra; [Re Seagram, 3 No. Cas. 436; 
Jte Mustoic, 4 No. Cas. 289; Re Johnson, 
2 Curt. 341; Re Lttffman, 5 No. Cas. 183; 
Re Dickson, 6 ib. 278; Trott v. Tivtt, 
29 L. J. Prob. 106, 6 Jur. N. 8. 760. 

(r) leach v. Rates, 6 No. Cas. 699. 
A fortiori, where the adverse evidence 
of one witness is opposed by the affi¬ 
davit of the other, deceased, witness; 
Wright v. Rogers, L.B., 1 P. &D. 678. 

(g) Raglis v. Sager, 3 No. Cas. 22; see 
also Gove v. Gawcn, 3 Curt, 161; Blake 
v. Knight, ib. 547; Pennant v. Kings- 
cote, ib. 642; Re Hare, ib. 64; Cooper v. 
Rockett, ib. 648, 2 No. Cas. 391,10 Jur. 
931; Brenchley v. Still, 2 Bob. 162; 
Chambers v. Queers Proctor, 2 Curt. 433; 
Keating v. Brooks , 4 No. Cas. 263; Re 
Kayes, ib. 284; Burgoyne v. Showier, 1 
Bob. 6; Thomson v. Hull, 16 Jur. 1144, 
2 Bob. 426; Re Attridge, 6 No. Cas. 
697; Bennett v. Sharp, 1 Jur. N. S. 


45G; Foot v. Stanton, 1 Deane, 191, 2 
Jur. N. S. 380; Fai'tner v. Brock, 1 
Deane, 187, 2 Jur. N. S. 670; Re 
Holgate, 1 Sw. & Tr. 261, 6 Jur. N. S. 
251,29L.J.,Prob. 161; Lloydy. Roberts, 
12 Moo. P. C. C. 168; Re Thomas, 1 
Sw. & Tr. 266, 28 L. J., Prob. 33; 
Gwillim v. Gwillim, 3 Sw. & Tr. 200, 
29 L. J., Prob. 31; Crcgreen v. Wil¬ 
loughby, 6 Jur. N. S. 690; Re Hack- 
vale, L. B., 1 P. & D. 376; Smith v. 
Smith, ib. 143 (where witness saw tes¬ 
tatrix writing, but did not se6 her 
signature). 

(s) Croft v, Croft, 4 Sw. & Tr# 10, 
34 L. J., Prob. 44. 

(a) As in Re Gardner, 27 L. J., Prob. 
66; Eckersleg v. Platt, L. B., 1P. & D. 
281. The contents of the will and its 
existence at the testator’s death must 
also be proved, post, Chap. VII. s. 2. 

(b) Re Ripley, 1 Sw. & Tr. 68. 

(c) Re Lee , 4 Jur. N. S. 790.] 
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of the word “ presence.” To constitute “ presence,” in the first cjiaptkb vi. 

place, it was (and, of course, still is) essential that the testator- 

should he mentally capable of recognizing the act which is being 
performed before him; for, if this power be wanting, liis mere 
corporal presence would not suffice. Thus, if a testator, after 
having signed and published his will, and before the witnesses 
subscribe their names, falls into a state of insensibility (whether 
permanent or temporary) the attestation is insufficient (d). 

And the testator ought not merely to possess the mental power Mental oon- 
of recognizing, but be actually conscious of, the transaction in ^n5 ieH8 08 ‘ 
which the witnesses are engaged; for if a will were attested in 
a secret and clandestine manner, without the knowledge of the 
testator, the fact of his being in the room in which it was done 
would not avail (e). Nor, on the other hand, would the circum¬ 
stance of the testator not being in tho same room invalidate the 
attestation, if it took place -within /tin view. Thus, in Shires v. 

Glasscock (/), where, the testator being in oxtrome illness, tho 
witnesses after ho had signed his will withdrew into a gallery, 
between which and the testator’s chamber there was a lobby with 
glass doors, and the glass broken in some places; in this gallery 
the witnesses subscribed tho will. It was proved that tho tes¬ 
tator might have seen from his bod, through tho lobby and tho 
broken glass window, tho table in tho gallery where tho wit¬ 
nesses subscribed; and this was adjudged to bo sufficient; for 
(it was observed) the statuto required attesting in his presence 
to prevent obtruding another will in place of tho true one; it 
was, therefore, enough if tho testator might sec; it was not Sufficient if 
necessary that he should actually see the signing; because if that 
were the case, if a man did but turn his back, or look off, it seen- 
would vitiate a will; here the signing was within view of tho 
testator; he might have seen it, and that was enough. 

So, in Davy v. Smith (y), where the testator lay in bed in one 
room, and the ■witnesses’ went through a small passage into 
another room, and there subscribed their names on a table in the 
middle of the room and opposite to the door, and both that door, 
and the door of the room where'the testator lay, were open, so 
that he might have seen them subscribe their names if he would; 
this was held to be sufficient, though there was no proof that the 
testator did see them subscribe. And if the witnesses subscribe 

(d) Sight v. Trite, Doug. 241. (/) 2 Salk. G88, cit. Cflrth. 81. 

\e) See Longford v. Eyre, 1 E W.. (g) 3 Salk. 395. 

740. 
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their names in the same loom where the testator lies, though the 
curtain of the bed be drawn close, it is a good subscribing, 
because it is in his power to see them, and what is done shall 
be construed to be in his presence (g). 

It is not even necessary that the testator should be in the 
same house with the witnesses; for, in Casson v. Dade (A), where 
a feme covertc, having power to make a writing in the nature of a 
will, ordered such an instrument to be prepared, and went to 
her attorney’s office to execute it; but, being asthmatioal, and 
the offioe very hot, she retired to her carriage to execute the 
will, the witnesses attending her; after having seen the execu¬ 
tion, they returned into the office to subscribe it, and the carriage 
was put back to the window of the offioe, through which it was 
sworn by a person in the carriage the testatrix might have seen 
what passed; Lord Thurloic was of opinion that the will was 
well executed. 

Upon the same principle it is clear, that the mere contiguity 
of the places occupied by the testator and the witnesses respec¬ 
tively will not suffice, if the testator’s view of the witnesses* 
proceedings is necessarily obstructed. Thus, in Eccleston v. 
Petty (if), where the witnesses proved that the testatrix signed 
the will in her bed-chamber, and they subscribed it in the hall, 
and it was not possible from her chamber to see what was done 
at the table in the hall, there being a passage and eight or ten 
turning stairs between those places, the will was held not to be 
duly attested. 

And it was not enough, that in another part of the same room 
the testator might have perceived the witnesses, if in his actual 
position he could not. And, therefore, in Doe d. Wright v. 
Manifold ( k ), where the testator was in bed in a room, from one 
part of which he might, by inclining his head into the passage, 
have seen the witnesses attest the will, but not in the situation 
in which he was, the attestation was decided not to be good, 
Lord EUcnborongh said:—“In favour of attestation it is pre¬ 
sumed, that if the testator might see, he did see; but I am 
afraid, that if we get beyond the rule which requires that the 
witnesses should be actually within reach of the organs of sight, 
we shall be giving effect to an attestation out of the devisor’s 

! (s) Newton v. Clarke, 2 Curt. 320.] Colman, 3 Curt. 118; Re Elite , 2 Curt. 

h) 1 B. C. C. 99, Dick. 686. 396 ; lie Newman, 1 Curt. 914.] 

t) Carth. 79, Comb. 166, 1 Shot?, (A) 1M. & Sel. 294; [Nortonv. Basett. 
80, Ca. t. Holt, 222; [and see Re 1 Deame, 269, 3 Jur. ST. S. 1084. 
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presence, as to which, the rule is, that where the devisor cannot ohapteb tx. 
by possibility see the act doing, that is out of his presence.” ~ 

[If the testator be unable to move without assistance, and 
have his face turned from the witnesses, so that it is out of his to move with- 
power to see them, if he so wished, the attestation will be in- anco^^" 
sufficient (l ); and where the testator is blind, it has been decided —where he is 
that the position of the witnesses must be such, that the testator, bUnd * 

Mf he hod had his eyesight, might have been able to see them 

(«*).] 

Where the evidence fails to show in what part of the room the 
Bubsoription took place, it would be presumed that the most con¬ 
venient was the actual spot, and tho ordinary position of a table, 
likely to have been used, would be taken into consideration (»). 

It is scarcely necessary to add, as a concluding remark on this 
subject, that the nature of the occasion of the witnesses’ absence, 
whether for the ease or at the solicitation of the testator or other¬ 
wise, is wholly immaterial (o). 

The statute of Car. 2, it will be observed, required the wit- Credibility 
nesses to be “ credible ” : which was held to mean such persons of wltneB8eB - 
as were not disqualified by mental imbecility, interest, or crime, 
from giving testimony in a Court of justice. The disqualifica¬ 
tion arising from interest has been noticed in a former chapter (p). 

With respect to crime, it will be sufficient to refer the reader to 
the numerous and valuable treatises on evidence, which are in 
the hands of the profession. 

A testator may so construct his disposition os to render it ne- Reference to 
cessaxy to have recourse to some document (as to any other documents 
extrinsic matter), in order to elucidate or explain his intention, allowable. 
[The document is then said to be incorporated in the will.] As SfoSmSt! 1 
where a person by his will devises all the lands which wero con¬ 
veyed to him by a certain indenture (specifying the deed), or 
devises lands to the 01868 declared by a particular indenture of 
settlement, it is clear that the indentures so referred to may be 
consulted for this purpose, without violating the principle of the 
enactment, which requires an attestation by witnesses, the tes¬ 
tator’s intention to adopt the contents of such instrument being 
manifested by a will duly attested (g) ; and it would, it is con¬ 
ceived, be immaterial whether the paper so referred to was in 

[(f) Tribe v. Tribe, 1 Bob. 776, 13 ( 0 ) Broderick v. Broderick , 1 P. W. 

Jur. 793, 7 No. Gas. 132. 239; MacheU ▼. Tetnple , 2 Show. 288. 

(>n) Re Tier ey, 1 Bob. 278, 4 No. Cos. Ip) Vide ante, p. 70. 

250.1 (?) See llabergham v. Vincent, 2 Ves. 

(«) WincMlsea r. Wauchope, 3 Boss. jnn. 204; also Molimux ▼. Molxneux, 

444. Gro. Jac. 144. 
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chapter vi. the testator’s handwriting* or in that of any other person, and 
Incorporation whether it professed to he testamentary or not, as it founds its 
documw?^ c ^ a ^ m to he received as part of the will, not on its own independent 
efficacy, hut on the foot of its adoption hy the attested will. But 
whatever he the precise nature of the document referred to, it 
must he clearly identified as the instrument to which the will 
points. In Dillon v. Harris (r), a paper was rejected on account 
of a defect of identification. The testator had hy his will 
referred to a certain paper, as being in the handwriting of the 
devisee, and which he stated himself to have placed in the 
custody of his executors. And it was held, that a paper found 
in the testator’s custody, and which had not been delivered hy 
him to the executors, was not sufficiently identified, though in 
the devisee’s handwriting, as he might have written several 
papers; and though it was in the testator’s custody at his 
decease, there was no evidence of its having been in his custody 
when he made his will. 

[Questions similar to that raised in the last oase have since the 
act 1 Yict. c. 26, frequently come before the Probate Court. 
Three things are necessary: first, that the will should refer to 
some document as then in existence (*); secondly, proof that the 
document propounded for probate was, in fact, written before 
the will was made; and, thirdly, proof of the identity of such 
document with that referred to in the will. As to the first 
point, a clause which “ ratifies and confirms a deed, dated, &c., 
and made between, &o.,” answers this requirement and incor¬ 
porates the deed (f). But there should be no ambiguity. A 
reference to a document as “ made or to be made ” gives Btrong 
ground for concluding that the document had not already been 
made («). So a reference to persons or things “ hereinafter 
named” (#), or to “ the annexed schedule ” (//), is not so clear 
a reference to any document as then existing as to incorporate 
writings that follow the signature of the testator and of the 


(r) 4 Bligh, N. S. 329. 

[(*) VanStraabensee v. Monck, 3 Sw. & 
Tr. 6, 32 L. J., Prob. 21; Re Sunder¬ 
land, L. R., 1 P. & D. 198; Re Rascall, 
ib. 606. 

(<) Sheldon v. Sheldon , 1 Rob. 81, 3 
No. Cas. 264,. 8 Jar. 877; Bizzey v. 
Flight, 3 Ch. D. 269. But sco Re 
Hui/bard, L.R., 1 P. &D. 63, and qu.\ 
but as the deed referred to was valid 
per se, its rejection from the probate 
seems to have been immaterial. 

(*) Re Skair, 6 No. Cas. 67 ; Re As- 
teU, , ib. 489, n. See also Re EakexviU, 
1 Deane, 14, 2 Jur. N. S. 168, and Re 


Countess of Pembroke, 1 Sw. & Tr. 260, 
1 Deane, 182, 2 Jur. N. S. 626, is per¬ 
haps referable to this ground. 

(*) Re Watkins, L. R., 1 P. & D. 
19; Re Rrcwis, 33 L. J. Prob. 124; 
Re Fallow, L. R., 1 P. & D. 189. 

(y) Singleton v. Tomlinson, 3 App. 
Ca. 413, 414, per Lord Cairns. More¬ 
over the schedule was not annexed but 
indorsed (being on the fourth side of a 
sheet of paper on which the will was 
written), a discrepancy pointed out by 
Lord Blaekbum, ib. 426. But as to 
this seo Re Ash, 1 Deane, 14, 2 Jur. 
N. S. 626. 
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[witnesses, although it he proved that, in fact, such writings chapteb vi. 
were in existence before the will was executed; much less if incorporation 
the evidence on this last point is hesitating (c). But although of untested 
the document was written after the execution of the will, it may oomaea * 
be incorporated if the testator afterwards executes a codicil, for 
the codicil republishes the will, and makes the will speak from 
the date of the codicil (a). The will must bo so worded that, so 
speaking, it shall refer to the document as then existing (6). 

With regard to the evidence necessary to prove that the 
document propounded for probate was in existence at the date 
of the will, and that it is the some as that which is referred to 
therein; if the reference is distinct, e.g. to date, heading, and 
other particulars, and if the document propounded agrees in 
these particulars with the description contained in the will, its 
previous existence and identity will, in the absence of cir¬ 
cumstances or ovidence tending to a contrary conclusion, be 
assumed (c). Where the reference is less distinct, yet if it be in 
terms sufficiently definite to render it capable of identification, 
extrinsic evidence is admissible, together with such internal 
evidence as may be found in the document itself, to supply the 
necessary proof. 

Thus, in Allen v. Maddock (d), an unexecuted will was held to 
have been incorporated in a duly executed codicil by the head¬ 
ing : “ This is a codicil to my last will and testament,” no other 
document having been found to answer to the reference. And 
where a document headed “Instructions for the will of J. 

Wood,” disposed of the residue “in such manner as I shall 
direct by my will to be indorsed hereon,” and the testator after¬ 
wards made a will, which, though not indorsed on the “ instruc¬ 
tions,” was expressed to be made in “ pursuanco of the instruc¬ 
tions for his will,” no other instructions being found; it was held 
that the “instructions” in question were incorporated in the 
will (e). The evidence in the latter case was certainly slight. 


[(c) Ante, note (v) 

(a) Me Hunt, 2 Bob. 622; Me Truro, 
L. B., 1 P & D. 201. 
ft) L. B., 1 P. & D. 204. 
c) Sioete t. Bidsley, 6 No. Cas. 190. 
{d) 11 Moore, P. 0. (J. 427. See 
also Re Countess of Durham, 3 Curt. 
67, 1 No. Caa. 366, 6 Jur. 176; Re 
Fnotner, 4 No. Cas. 479 ; Me Darby, ib. 
427, 10 Jur. 164; Jorden v. Jorden, 2 
No. Cas. 388; Me Dickens, 3 Curt. 60, 
1 No. Cas. 398; Me Abnosnino , 1 Sw. 
& Tr. 508, 29 L. J. Prob. 46; Me 


Willesford, 3 Curt. 77,1 No. Cas. 404 ; 
Re Bacon, 3 No. Cas. 644 ; Me Mercer, 
L. B., 2 P. & D. 91; Me Greves, 1 Sw. 
& Tr. 250, 28 L. J. Prob. 18 (where 
the evidence of identity failed; ; .but 
see Me Edwards, 6 No. Cas. 306 ; Collier 
v. Langebear , 1 No. Cas. 369; Re 
Sothcron, 2 Curt. 831, 1 No. Cas. 73, 
would not now be followed. 

( e) Wood y. Goodlake, 4 Monthly Law 
Mag. 165, 1 No. Cas. 144. Compare 
Me Paseall, L. R., 1 P. & D. 606; Me 
Gill, L. B., 2 P. & D. 6. 
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[It is a circumstance frequently relied on that the document pro¬ 
posed for prohate was shown to some person before execution of 
the will, as the paper therein referred to (c). 

Although an incorporated document is entitled to probate— 
i.c. to be set out at length therein—there is no necessity for so 
proving it in order to bring it within the oognizanoe of the 
Court of Construction; for if it is not proved, the Court will 
look at the original document. Thus, in Bizzcy v. Flight (/), 
where A. made a voluntary settlement which, as to certain bank 
shares and mortgages, was incomplete, so that the shares Btill 
belonged to A. at her death, and she by will “ confirmed the 
settlement, dated,” &c.: the settlement was not proved. Sir 
C. Hall , V.-C., said: “ If a will confirms an instrument whioh 
is sufficiently identified, and probate passes leaving in the clause 
containing the confirmation, the instrument must, I consider, be 
had regard to as if it were set out in the probate.” He held that 
the effect was as if the testatrix had declared “ that the shares 
specified in the settlement should be held on the following 
trusts,” and had then set out the trusts. So in Quihampton v. 
Going (g), where a testator referred to certain entries he had 
made in his ledger, as explaining his will, Sir G. Jesscl, M. It., 
held that the ledger was incorporated with the will, and, though 
not admitted to probate, could be looked at by a Court of Con¬ 
struction, and that the entries therein were for the purposes of 
distribution of the estate conclusive— i.c. the M. It. treated 
them as part of the will, and not merely as evidence. These 
cases remove the doubt regarding the competence of the Court 
of Construction expressed by Dr. Lmhington in Sheldon v. Shel¬ 
don (A).] 


[(<*) Re Smart t, 4 No. Cas. 38; Re 
bacon, 3 No. Caa. 644. 

(/) 3 Ch. D. 269. The trusts that 
■were invalid under the settlement 
being incorporated in and made part 
of the will, assumed the testamentary 
character in all respects, and become 
subject to ademption, &o. 

(g) W. N. 1876, p. 209. See also 
Singleton v. Tomlinson , 3 App. Ca. 404, 
where probate had been refused: but 
this wob not relied on. 

(*) 1 Bob. 81, 3 No. Cas. 264, 8 
Jut. 877. But as the regular practice 
of the Court of Probate is to require 
evflry paper entitled to probate to be 
proved, and the original [Re Pewtner , 
4 No. Cas. 479), or if it cannot be 
procured, an authenticated copy {Re 
Dickens, 3 Curt. 60, 1 No. Cas. 398; 


Re IToicden, 43 L. J., Prob. 26), to be 
deposited, it is inexpedient to dedaro 
trusts of personalty by reference to 
another instrument. And although 
where the paper is in the hands of 
strangers who refuse even to produce 
it {Re Sattersbee, 2 Bob. 439; Re Sib - 
thorp, L. B., 1 P. D. 106) the. rule is 
wholly dispensed with; and where 
tho paper is of excessive length pro¬ 
bate has been granted omitting the 
whole {Re Marquis of Lansdowne, 3 Sw. 
& Tr. 194, 32 L. J., Prob. 124; Re 
Dundas, 32 L. J. Prob. 166), or the 
immaterial parts {Re Countess of 
limerick , 2 Bob. 313),—showing that 
the question is one of convenience; yet 
it appears by the foregoing cases that 
special application is generally neces¬ 
sary to procure a relaxation of the rule. 
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Cases in which there is reference to an existing paper, it is 
obvious, stand upon quite a different footing from those in whioh 
a testator (as often occurred under the old law) attempts to 
create, by a will duly attested, nf power to dispose by a future 
unattested codicil. To allow such a codioil to become supple¬ 
mentary to the contents of the will itself, would, it is obvious, 
tend to introduce all the evils against which the Statute of Frauds 
was directed, and, indeed, give to the will an operation in the 
testator’s lifetime, contrary to the fundamental law of the instru¬ 
ment. Accordingly, where a testator by a will, attested by threo 
witnesses, devised his real estate to trustees, upon trust (subject 
to certain limitations thereby created) to convey tho same to 
such persons and for such estates as he by deed or will, attested 
by two witnesses, should appoint; and the testator, professing to 
exercise this assumed power, executed an instrument attested by 
two witnesses, which he styled a deed-poll, and thereby carried 
on the series of limitations commenced in his will: it was decided, 
after much consideration, that this instrument operated as a 
codicil to the will, and, consequently, was incapable of affect¬ 
ing the freehold lands, for want of an attestation by threo wit¬ 
nesses (i). 

On the samo principle, it was decided, when personal proporty 
was disposable by a will not sufficient in point of execution to 
operate on freehold estates, that a testator could not so convert 
his real estate into personalty by a will duly attested, as to 
render it disposable by an unattested codicil, as personal estate (/»•). 

[In Stubbs v. Sargcn (l) it was contended, that on the same 
principle a devise of realty to “tho persons who shall bo in 
co-partnership with mo at the time of my decease, or to whom 


[The question of including docu¬ 
ments in the probate often arises where 
a testator has made distinct wills, one 
of property here, another of pro¬ 
perty abroad. Generally the former 
only need be proved here {Re Astor, 1 
F. D. 160). But if one confirms the 
other so as to incorporate it, both will 
be included, Re Harris, L. B., 2 P. & 
D. 83; Re Howden, 43 L'. J., Prob. 26.] 
(i) Habergham v. Vincent , 2 Ves. jun. 
204,4 B. G. G. 353; Rose v. Cunynghame, 
12 Ves. 29; Wilkinson v. Adam , 1V. & 
B. 422; Whytall v. Kay , 2 My. & K. 
765; [ Countess Ferrarie v. Marquis of 
Hertford, 3 Curt. 468, 7 Jur. 262, 2 No. 
Gas. 230; Briggs v. Fenny , 3DeG. & 8. 
646; Johnson v. Ball , 6 JDo G. & S. 85. 
These oases are to be distinguishedfrom 


Smith v. Attersoll , 1 Burs 266, where 
tho paper was Bignod by tho trustees , 
and operated as an admission of tho 
trusts. In Mctham v. Luke of Levon, 
1P. W. 630, a testator directed his exe¬ 
cutors to pay a Bum of money as he 
should by deed appoint; and subse¬ 
quently, by a deed referring to the 
will, he made an appointment, which 
tho Court held to be valid, on the 
ground that tho deed was a part of the 
will, and in tho nature of a codicil. 
The report does not stato whether the 
deed was admitted to probate, as of 
course it ought to have been.] 

[k) See Sheddon v. Goodrich, 8 Ves. 
481; Hooper v. Goodwin , 18 Yes. 166; 
Gallini v. Noble, 3 Mer. 691. 

[(/) 2 Keen, 255, 3 My. & C. 607. 
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[I shall have disposed of my business,” was void, as leaving 
it for the testator by some further act, not authorised by the 
Statute of Frauds, to select the devisee. But Lord Langdale , 
ond on appeal Lord Cottenhmn , held the devise good. Lord 
Cottenham said that Hahergham v. Vincent (m) was different, 
because there was in that case no disposition of the property, hut 
only a power for the testator himself to dispose of it by instru¬ 
ment not attested according to the Statute of Frauds; but that 
here the disposition was complete. That the devisee, indeed, 
was to bo ascertained by a description contained in the will, but 
that such was the case with many unquestionable devises where 
the devisees were to bo ascertained by future natural events— 
e.g. devises to a second or third son, or by the aot of a third 
person— e.g. where a father having two sons devises to such one 
of them as should not become entitled to an estate from a third 
person. In the latter case, the act of the third person deter¬ 
mined who should take the father’s estate. But the act was not 
testamentary; if it was, one man would bo making another 
man’s will. And if not testamentary when done by a third 
person, it could not be so when done by the testator himself; 
otherwise a testator could not devise to such person as, at his 
death, should be his wife or servant. And Lord Langdale said, 
if the description was such as to distinguish the devisee from 
every other person, it was sufficient without entoring into the 
question whether the description was acquired by the devisee 
after the date of the will, or by the testator’s own act in the 
ordinary course of his affairs, or in the management of his 
property. 

The question is, therefore, Is the supplementary act testa¬ 
mentary ? If it is, the devise is void; if it is not, then, although 
it is the sole act of the testator, the devise is good.] 

In one instance only, and that founded upon speoial grounds, 
not interfering with the principle in question, the freehold estate 
of a testator was, under the Statute of Frauds, indirectly liable 
to be affected by an unattested codicil. This occurred where a 
testator had by a will, duly attested, charged his real estate with 
legacies; which charge, it was held, extended not merely to the 
legacies bequeathed by that will, but also to such as were subse¬ 
quently bequeathed by an unattested codicil (n). 


[(m) 2 Ves. jun. 20'4.] pi. 7; Lord Inchiqttin v. French, Amb. 

(in) Hyde v. Hyde, 3 Oh. Rep. 83, 33; Packer, ib. 658;] Brude- 

1 Eq. Ca. Ab. 409; Masters v. Matters , nett v. Boughton, 2 Atk. 268; Haberg- 

1 P. W. 421; S. C. 2 Eq. Ca. Ab. 192, ham v. Vincent, 2 Yes. jun. 204; S. C. 
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This doctrine was considered to he warranted by the ride 
applicable in the ease of a general charge of debts; for, since a 
testator may, after charging his real estate with debts, increase 
the burthen on the land to an indefinite extent, by contracting 
fresh debts, without any further direct act of oneration, it was 
thought that a charge of legacies ought, upon the same principle, 
to inolude legacies given by an unattosted codicil; in short, that 
as a oharge of debts extends to all debts which may happen to 
be owing at the testator’s decease, so, a charge of legacies 
extends to all legacies which shall then appear to be bequeathed. 

If, however, a testator, instead of creating a general oharge of 
legaoies (leaving it to the ordinary rule to determino what ore 
such), subjected his freehold estate expressly to such legacies as 
he should thereafter bequeath by an unattested codicil, and direct 
to be paid out of 1m real estate , this was considered as amounting, 
in effect, to the reservation of a power by will to charge the 
estato by an unattested codioil; and, consequently, the legadies 
bequeathed by such codicil did not affect the land. It will be 
perceived, that such a case differs from that of a charge of 
legacies generally, in this respect, that, unless the codicil 
bequeathing a legacy expressed that the land should be charged 
therewith, it could not be charged; and, therefore, it was not 
chorgeablo on the land as legacy meroly, but by the special 
onerating terms of an unattested testamentary instrument (o). 
If the testator had contented himself with charging his real 
estate 'with such legacies as he should bequeath by an unattested 
codicil, this would have been effoctual. Thus, in Swift v. Nash (p), 
where a testator by his will directed the produce of real estato, 
which he had devised in trust for sale, to be applied in payment 
of the legacies which he might bequeath by any codicil or 
codicils to his will, it was held, that an annuity given by on 
unattested codioil was a charge on the fund. Of course, where 
a testator by his will charges his lands with the payment of the 
legacies “ hereinafter ” bequeathed, the charge does not extend 
to legacies bequeathed by a codioil (<?). 


4 B. C. C. 353; Buekeridge v. Ingram, 2 
Yes. jun. 652; Sheddon v. Goodrich , 6 
Yes. 481; Wilkinson v. Adam, 1 Y. & 
B. 445. [It is remarkable that this 
an g ular exception, which later Judges 
have professed not to understand, 
formed one of the instances by which 
Lord Cottenham supported his reason¬ 
ing in Stubbs v. Sargon. 


o) Rose v. Cunynghame, 12 Yes. 29.‘ 

p) 2 Kee. 20. 

(?) Bonner v. Bonner, 13 Ves. 379; 
[Strong v. Ingram, 6 Sim. 197; Radium 
v. Jervis, 3 Bear. 450; Early v. Benbow, 
2 Coll. 355;] see also Bengough v. Ed¬ 
ridge, 1 Sim. 173; [Rooks y. Worrall, 
11 Sim. 216; Fuller Hooper, 2 Yes. 242; 
Jaunccy v. Att.-Gen., 3 Gift. 308.] 
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It is to be observed also, that a general charge, either of debts 
or legacies, onerates the land only as on auxiliary fund, the 
personalty being still primarily liable; which circumstance has 
been so often mentioned os an ingredient in oases of this natpre, 
as to suggest a doubt whether the rule under consideration 
would ift he repelled by the absence of it (r), though, certainly, 
the analogy to a charge of debts suggests no such limitation of 
the dootrine; for if a person by hk will charges his real estate 
with his dobts, the charge will extend tP oil the debts which he 
Owes at his deccaso, whether the personalty he exempted there- 
froni, or not. At all events, it is clear that a testator, after 
having charged his real estate with legacies, without exempting 
the personal estate from its primary liability, may, by an un- 
attested codicil, bequeath any portion of his personalty exempt 
from such liability; whioh, of cQuxse, would have the same 
effect in augmenting the burthen upon the land, as an increase 
in the amount of the legacies (&). 

In accordance with the suggested limitation of the doctrine to 
legacies payable out of the general personal estate, it seems to 
have been decided, that, though such legacies once charged, by 
a will duly attested, might he revdked or modified by an unat- 
tpsted oodieil (?), yet, that a sum, whether annual or in gross, 
which was charged specifically and exclusively Upon land, was 
susceptible of no alteration in regard to tho subject or objeot of 
the devise, by means of an unattested codicil; and -the circum¬ 
stance that a certain portion of personalty was combined with 
the real estate in the charge, would not vary the principle. And, 
therefore, where a testator devised an annuity out of a certain 
estate, stock and utensils, it was held not to he affected by on 
unattested codicil expressly revoking it («/). And even where a 
testator by a will, duly attested, gave all his real and personal 
estate to trustees, upon trust, out of the rents of the real and 
the produce of the personal estate, to pay his debts and funeral 
and testamentary expenses and legacies, and, in the next place, 


[(») See however per Lord Caime, 
L. R., 3 Ch. 587.] 

(s\ Cbfe v. fiamtt, 3 Ves. 166. 

(t) Brudtnell v. Houghton, 2 Atk. 
268; Att.-Qm. v. Watd, 3 Vos. 327. 

(u) Beckett v. Harden , 4 M. & Sel. 1. 
[See bIbo Locke v. James, 11II. & W. 
901, where a testator deviBed land 
charged with 600/. a- year, "whioh 
he gave to" A., and gave the residue 
of his estate, after paying annuities, 


&c., to B.; he then erased the “6” 
and interlined "3,” and by ill-attested 
codicil recognized tho alteration. A. 
distrained, and was held entitled to 
recover the full sum. In term, per¬ 
haps, this was rather an attempt to 
free the land, than a partial revoca¬ 
tion of the annuity; but Parke, B., 
said, that whether the amount had 
been reduced or not v* equity, it made 
no difference at law. 
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tarpay two life annuities; and the testator, by a codicil, attested oham** w. 
by one witness only, revoked one of the annuities, it was held, ‘ ' 

that such annuity continued a charge upon the real estate (?). 

It seems difficult to say that the annuities were not pnyablo in 
the first instance out of the personal estate (y ); and in this* 
point of view, the oase stands alone (s). 

But, even where the chargo on the land was confessedly 
auxiliary, yet it seems, that if a tostator, instead of exprossly 
revoking the legacies bequeathed by his will, attempted by an 
unattosted will to make an entirely new disposition of his ’free¬ 
hold and porsonol estate, as this was oporatjvo on the personalty 
only, the legacies continued to bo a chargo on the real estate ; 
because the effect of whett the tostator had dono, was merely to 
withdraw one of the funds en which the legacies’ were'charged, 
and not the legacies themselves (n) M And it would bo immato- * 
rial in such a case, that the will contained an.express olnuso of 
revocation of all former wills (6). 

[Where a portion of a mixed fund, consisting of porsonol Nor a mixed * 
estate and of the proceeds of realty direoted to bo sold, was given fuad ' 
by attosted will, and the gift was revoked by an unattosted 
codioil, it was held that tho logateo was entitled to suoh propor¬ 
tion of the legacy as tho realty boro to tho personalty (c).] 


Section II. 

0 

As to Personal Estate and Copyholds. 

Nuncupative wills were not -forbidden by the Statute of Stat. 29 Car. 
Frauds, but were placed under suoh restrictions, as practically ^ncormn/?^ 
abolished them ;• it being provided (sect. 19), that no nuncupative smneupativo 
will should be good, where the estate bequeathod excoeded tho 
value of thirty; pounds, that was not proved by the oaths of 
three witnesses, present at the making thereof; nor unless it 
were proved that the testator, at the time of pronouncing the 
same, did bid the persons present, or some of them, bear witness 
that suoh was his will, or to that effect ; nor unless such nunou- 


(x) Mortimer y. Wut, 2 Sim. 274. only was expressed to be withdrawn), 
|f| See FUtgerald v Field; I Buss, and Coverdale v Lewie, 30 Bear. 409, 
428. where tho land was held auxiliary only. 

(s) See Sheddon v. Goodrich , 8 Ves. (a) Buckendge v. Ingram , 2 Yes. 
600. See also per Lord Cgime in Ker- jun 662. 

mode y Macdonald, L. B, 3 Ch. 684 (A) Sheddon v. Goodrich, 8 Ves. 499. 

(where by attested codicil personalty [(«) Stocker v. Harbin, 3 Beav 479 ] 

j. —vol. i. n 
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chapter vi. pative will were made m°tho last sickness of the deceased, and 
in the house of his or her habitation or dwelling, or where he or 
she had boon resident for ten days or more next before the 
making of suoh will, except whero suoh person was surprised or 
taken sick, being from his own home, and died before he re¬ 
turned to the place of his or her dwelling. It was also enacted, 
that aftor six months passed after tho speaking of the pretended 
testamentary words, no testimony should bo received, to prove 
any will nuncupative, except the said testimony, or the substance 
thereof, were committed to writing within six days after the 
making of tho said will. It was nevertheless provided, that 
' pny soldier, being in actual military service, or any mariner or 
seaman, boing at sea (which was held to ■ apply to seamen on 
board merchants* vessels), might dispose of his moveables, 
wages, and personal estate, as before tho act. Such wills have 
been subjected to peculiar regulations, by various statutes (d). 
What a good The enactment which prohibited, or rather, as we have seen, 
^■wiU^Tpor- regulated nuncupative wills, was considered not to apply to a will 
wmalty. which was reduced into writing during the lifetime and by tho 
direction of the testator; such a will, therefore, was sufficient for 
the disposition of personal estate, though it had not been signed, 
and was never actually scon by the tostator (c). In two in¬ 
stances, however, the legislature imposod additional formalities 
of execution, namely, in regard to ostatos pur autro vie, as to 
the devise of which (though transmissible as personalty, unless 
where the heir takes as special occupant) tho Statute of Frauds 
required three witnesses; and stock in the publio funds, which, 
it was provided by certain aots of Parliament, should pass only 
by wills attested by two witnesses. Put these exceptions to the 
general rule wore, in a great measure, rendered nugatory, by 
tho doctrine established by Ripley v. Water worth (/), that an 
exeoutor, taking freeholds pur autre vie as special occupant, or 
even in the absence of special oocupancy, under the statute of 
14 Geo. 2, was bound to deal with them as part of the general 
personal estate of the deceased lessee, though bequeathed by a 
will not attosted by three witnesses. The some principle would, 
it is conceived, apply to estates pur autre vie and stock speci/i- 

(d) 26 Geo. 3, o. 63; 32 Geo. 3, c. (f) 7 Vee. 425, [and see 18 Ves. 273, 
34, s. 1; 11 Geo. 4, e. 20, as. 48, 49, 1 Buss. 689,11 a. & Weis. 323. But 
60, and 2 & 3 Will. 4, o. 40, bs. 14 & "where the heir would have taken as 
16, [which are not affected by 1 Viet, sjteoial ooeunant, throe witnesses were 
o. 26, see ss. 11 and 12.] still requiroa, Martcood v. Turner, 3P. 

(«) See Allen v. Manning , 2 Add. W. 166. 

490; He Taylor , 1 Hagg. 641. 
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cally bequeathed, which an executor ■ftould unquestionably not chaweb vi. 
be allowed to hold, in opposition to a speoifio legatoo claiming 
under on unattested will. Suoh a question, of course, cannot 
arise under a will whioh is subjbot to the present law, as tlio' 
statute 1 Yict. has abolished all distinctions in regard to the 
mode of execution between the various spocios of property. 

Although the law, until altered by that statuto, did not requiro Principles 
a will of personal estate to be authenticated by an attestation, 
or even by the signature of the testator, yot, in deciding on the courts in ad- 
validity of a "will whoso antiquity of date (r/) brings it within Slo’validityof 
that law, the Probate Courts do not confine thomsolvcs to tho 
mere proof of the handwriting of the testator (h): the history 
of the instrument is. carefully and diligently scrutinized, and 
with more or less jealousy in proportion as its contents appear 
to be conformable to, or irreconcilable with, tho moral obliga¬ 
tions of tho testator, and any previously avowod scheme of tes¬ 
tamentary disposition. In tracing such history, tho custody in 
which tho instrument is found is, of courso, most important. If 
the will is discovered carefully preserved among tho papers of 
the testator, or has been by him deposited in tho hands of a 
confidential and disinterested friend, there is a strong presump¬ 
tion in its favour; while, on the other hand, should it come out 
of the custody of a person who is interested in its contents, sus¬ 
picion is excited, and still more, if (as has sometimes happened) - 
the alleged depositary remains in concealment, contenting him¬ 
self with transmitting the document anonymously to some party 
interested in maintaining its validity; under such circumstances, 
indeed, the Ecclesiastical Courts have invariably rejected tho 
alleged testamentary paper (i). Nothing, it is obvious, could be 
more dangerous than to assume and recogniso tho validity of a 
document, thus stamped with every mark of suspicion, on the 
mere strength of evidence as to tho genuineness of tho signature 
of the deceased, seeing with how much skill and success hand¬ 
writing is frequently imitated; and this danger though 


[(jr) In Peehell v. Jenkimon , 2 Cart. 
273, an undated and vnattested codicil 
was found to a will dated in 1830. Tho 
testatrix died in January, 1839. There 
was no evidence to fihow when the 
codicil was made, and it was held that, 
in such a case where the deceased was 
as likely to do what she had done before 
as after 1 Viet. o. 26, the presumption 
should rather be that it was done 
before and was therefore valid. In 


He Streaker, 4 Sw. & Tr. 192, 28 L. J. 
Frob. 60, the like presumption was 
made regarding unattested alterations. 
But cf. Henson v. Benton , L. It., 2 P. 
& D. 172.] 

(A) Machin v. Grindon, 2 Leo, 406; 
Crisp v. Walpole, 2 Hagg. 631; and 
other cases cited 4 Hagg. 224. 

(i) Rutherford v. Maule, 4 Hagg. 
213; Bussell v. Marriott, 1 Curt. 9. 


H 2 
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diminished, is not exoluded where the entire will (not the sig¬ 
nature only) purports to be in the handwriting of the deoeased (£). 
Where, however, the ovidenoe of handwriting is in favour of 
the genuineness of the signature, and there is oorroborative 
evidence, derivod from oiroumstanoes, showing tho probability 
of such a document having beon exeouted, its validity will be 
reoognised (/). 

Copyholds were held not to be within the olause of the Statute 
of Frauds which required wills to be attested by three witnesses; 
and this seems to have been the result of the narrow construc¬ 
tion which that section of tho statute received from the oourts 
of judicature, rather than of any restrictive terms in the enact¬ 
ment itself, tho language of which, in the opinion of some 
Judges of later times, was sufficiently comprehensive to have 
warranted its application to copyholds (wj). It seems to have 
been thought, however, that as copyholds passed by tho surrender 
and will taken together, and not by tho will alone, (tho will 
morely declaring tho uses of tho surrender, and tho effeot being 
the somo os if the devisee’s name had been inserted in the 
surrender,) a will of copyholds was not a devise or bequest of 
lands or tenements, within the 5th and 6th sections of the 
Btatuto («). Tho consequence was, that any instrument whioh 
was adequate to the testamontary disposition of personal estate 
was held to bo sufficient for the devise of copyholds. 

Accordingly, not only did an unattosted writing, signed by 
tho testator, operate os an effectual devise of copyholds, but tes¬ 
tamontary papors, neither authenticated by the signature, nor 
even in tho handwriting of the testator, were adjudged to bo 
sufficient, if reduoed into writing during the life of the testator, 
by his direction. And though tho ground upon which copy- 
holds were held, originally, not to be within the statute,— 
namely, that the estate passed by the combined operation of the 
surrender and will,—did not apply to equitable interests, whioh 
cannot be the subject of a surrender, yet, the well-known 
maxim, equitas sequitur legem, required that they should be 
governed by the some rule (o). [Equitable interests in cus¬ 
tomary freeholds passing by surrender (or deed having the effect 
of a surrender), and admittance, seem to have stood on the some 

• 

k) Rutherfords. Maule, 4 Hagg. 213. (n) See 7 East, 322. 

(*) Woods.Ooodlake,l No. Cas. 144.1 (o) Tuffnells. Page , 2 Atk. 37, 2 P. 

(j«) See 2 P. W. 268, 1 Ves. 227, 7 W. 261, n.; Careys. Atketo, 1 Cox, 244; 
East, 322. [ Wildes v. Davies, 1 Sm. & Giff. 476. 
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[footing: though on this point the authorities ore not quite dis¬ 
tinct (j?).] 

Cases, however, sometimes occurred under the old law, and 
may possibly arise under the present, in which something more 
than a mere compliance with legal requirements was mode 
neoessary to the efficacy of the will by the testator himself; ho 
having chosen to prescribe to himself, a special mode of execu¬ 
tion; for in such case, if the testator aftorwords neglects to 
comply with the prescribed formalities, tho inference to be drawn 
from these circumstances is, that ho had not fully and definitively 
resolved on adopting tho paper as his will. Thus, if there is 
found among the papers of a testator a will, written in his own 
handwriting, and concluding with tho usual words “ In witness,” 
&o., but to which the testator’s signature is not attached, it is 
clear that suoh papor, bearing as it docs such ovidont marks of 
incompleteness, is not entitled to be treated as tho final will of 
the deceased (</); though adoquato as a will in writing to satisfy 
the requisitions of the old law. On tliis ground, too, tho Pre¬ 
rogative Court in several instances refused to grant probate of a 
paper, which the deceased had signed, and to which ho had 
added a memorandum of attestation: he having died without 
over making use of such memorandum, though ho had abundant 
opportunity of doing so. Thus, in licaty v. Beaty (/■), whero 
the deceased, who died on tho 21st of March, 1822, left a testa¬ 
mentary paper, dated the 6th of Juno, 1820, signed by him, 
containing an attestation clauso in the following words:— 
“ Signed, sealed, and delivered, in the presence of,” but which 
clauso was not subscribed by any witnesses. A person who had 
attested a former will of the deceased, proved a conversation 
with him, in which the deceased said, that ho had destroyed tho 
will formerly attested by him, and had mado another (moaning, 
it should seem, tho paper in question); Sir J. Nivholl said:— 
“ As the natural inference to be drawn from an attestation clauso 
at the foot of a testamentary paper is, that the writor meant to 
exeoute it in tho presence of witnesses, and that it was incom¬ 
plete, in his apprehension of it, till that operation was performed, 
the presumption of law is against a testamentary paper with an 

t(p) Sco JPUaon v. Detit, 3 Sim. 385, Oj) Abbott v. Peters, 4 Hugg. 380. 
pro; contra, Hussey v. Grills, Amb. (»■) 1 Add. 164; sec also Walker v. 
299, which case is doubted, 2 Scriv. Walker , 1 Mcr. 603; [Scott v. Rhodes, 1 
Cop. p. 669; IPillan y. Lancaster, 3 rhilliin. 12; Harris v. Bedford, 2 
Russ. 108, Booms to have gone on tho Phillim. 177; Stewart v. Stewart, 2 
question, whether the requisites of tho Mqo. F. C. C. 193.] 
power were complied with.] 
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attestation clause not subscribed by witnesses.” The learned 
Judger proceeded to observe, that “ the presumption against an 
instrument so circumstanced was a slight one, where the instru¬ 
ment, like that before the. Court, was perfect in all other re¬ 
spects (#). Slight as it was, however, it must be rebutted by 
some extrinsic evidence of the testator intending the instrument 
to operate in its subsisting state, before it could be admitted to 
probate.” In reference to the deceased’s conversation with the 
attesting witness of tho former will, the learned Judge observed, 
that tho mere vague declarations of testators that they have made 
their wills, aro not always to bo implicitly relied on; and can 
nevor, standing singly, supply proof of due execution, or, con¬ 
sequently, of what is to bo taken in lieu of it. In common par¬ 
lance, a man may well say, that he has made a will, when he has 
written a testamentary paper, though unfinished (t). 

Whore, howover, the testator’s design of perfecting the paper 
is frustrated by sudden death, or insanity, or any other involun¬ 
tary preventing cause, no inference of the absence of matured 
testamentary intention arises from the imperfect state of tho 
nctofaut&n- document,which, therefore, notwithstanding its defect, will be 
tication. accepted as the will of tho doceasod, provided it fully discloses 
his testamentary scheme. As where an attorney had taken down 
from tho deceased’s own mouth, a statement of his intentions 
respoctiqg his property, which was read over to, and approved 
by him, and a fair copy directed to be made, and brought 
to him tho next morning, to bo executed as a will; but the 
testator died in the course of tho night. Sir J. Nicholl held 
tho direction to the attorney to make a fair copy, and to bring it 
the next morning for execution, to bo conclusive of the testator 
having fully made up his mind on tho subject of his will; and 
accordingly pronounced in favour of the testamentary paper («). 

In order to warrant the reception of the unfinished paper, it 


CHATTER VI. 


Distinction 
where tho 
tostator is 
prevented 
from per¬ 
forming tho 


U\ Seo also Dokcr v. Goff, 2 Add. 42. 
(t) .Those cases appear to have over¬ 
ruled some early decisions, in which 
imperfect papers were admitted to pro¬ 
bate as wills; tinless those decisions can 


bo referred to the principle next ad- 
- verted to in tho text, which seems 
doubtful, as but little allusion is made 
in them to tho point, now so muoh re¬ 
garded—whether the non-oompletion 
of the instrument was the consequence 
of the voluntary neglect of the de¬ 
ceased, or of inevitable .accident. See 
Qobbold v. Bam, 4 Ves. 200, n.; Habcr- 
Jteld v. BHwning, ib. In Boo d. Oilman 


v. Heyhoc, 2 W. Bl. 1114, an instru¬ 
ment which was signed dnljr, was hold 
to be a valid vill for devising copy¬ 
holds (having been proved in the Ec¬ 
clesiastical Court), though in the testi¬ 
monium clause it was referred to as 
being under the hand and seal of the 
testator. Fronrthe evidence, however, 
it appeared that the testator had sub¬ 
sequently treated it as his will. [Bee 
further on this subject, 1 Wins. Exors. 
Ft. I., Bk. H., Oh. II., a. 2.] 

‘ (») Huntington v. Hmttngtm, 2 
gmlljm. 213; set also Cbroy v. Atkote, 
1 Cox, ?41. . ' 
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is not necessary that there should have been a physical impos- chaptee vi. 
sihility of the testator’s completing it beforo his dissolution; it whatlm 
is enough that the obstacle was such as to account for its being afoqyftto pre . 
loft incomplete, without having rtcourso to the supposition of an v ® ntmgoaufle - 
immaturity or ohange of tostamentary intention. Thus, whore 
a person went to the office of his attomoy, on tho 10th of Decem¬ 
ber, and gave instructions for his will, promising to call and 
exeoute tho will when prepared, which he never did, though ho 
lived to the 15th; but, os it appeared that tho deceased did not 
afterwards leave his house, the stato of his hoalth being such as 
to render his doing so inconveniont, though not impossible; and 
as an anxiety, expressed to the attomoy, to conceal it from' his 
(the deceased’s) wife, supplied a reason for his not sending for 
the will to be executed at home, the Court pronounced in favour 
of tho written instructions taken down by tho attorney, on tho 
oral dictation of the deceased (x). 

But this doctrino in favour of imperfect papers obtains only, Contents of 
where the defect is in regard to somo formal or authenticating mustl-’< 
act, and not where it applies to tho contents of tho instrument; piete. 
for, if in its actual stato tho paper contains only a partial dis¬ 
closure of the testamentary scheme of the deceased, it neces¬ 
sarily fails of effect, oven though its completion was prevented 
by circumstances boyond his control. And, therefore, whero a 
person while dictating his will to an amanuonsis, is stopped by 
sudden decease, or the rapid declension of his mental or physical 
powers, such paper cannot be admitted to probate, as containing 
his entire will, without the most unequivocal testimony that tho 
deceased considered it as finished; and tho fact that the papor 
professes to disposo of the deceasod’s whole estate is not con¬ 
clusive as to its completeness, becauso testators not unfrequontly 
begin with such a universal disposition, and then proceed to 
bequeathjapecific portions of their property, by way of exception 
thereout: * And the inferenco that the alleged will discloses part 
only of tho intended disposition, would be strengthened by tho 
circumstance of its not embracing persons, who, from thoir inti¬ 
mate relationship to the deceased, and from tho contents of a 
prior revoked will, it was rather to be expected would have been 
prim&ry objects of his consideration (y). 


(x) Allen v. Maiming, *2 Add. 4&0. 

(g) Monteflore v. Moytefiore, 2 Add. 
354; see also Griffin v. Griffin, 4 Vos. 
197, it. Thu case afforded twb suffi¬ 
cient grounds for the rejection of the 
paper; first, thatit was not the whole 
'will; and, secondly, that its completion 


was not prevented by inevitable cir¬ 
cumstances. [But loss of part of a 
will once complete-does not necessarily 
exclude the remainder from probate, 
Sugdcn v. Lord St. Leonard », 1 P. D. 
154.] 
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against un¬ 
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tended as a 
present -will. 


In short, the presumption is always against a paper whioh 
bears self-evident marks of being unfinished; and it behoves 
those who assert its testamentary character distinctly to show, 
either that the deceased intended the paper in its actual con¬ 
dition to operate as his will, or that he was prevented by 
involuntary accident from completing it ( 2 ). And probate will 
not be granted of such defective papers, without the consent or 
citation of the next of kin (a). 

It ought to be observed, however, that we are not to rank 
among inchoate or unfinished testamentary papers, one which is 
shown to have been intended to porform the office of a present 
will, (if tho expression may bo allowed,) though executed for a 
temporary purpose, as appoars by the testator having designated 
it a “ memorandum of an intonded will,” or “ head of instruc¬ 
tions,” or “ a sketch of an intended will whioh I intend to make 
when I get home,” &c. And it has frequently occurred that a 
testator has ultimately adopted as his final will a paper so origi¬ 
nally designed os instructions for, or in contemplation of, a more 
formal testament (6). 

In all such cases, however, the Ecclesiastical Court required 
very distinct ovidence of a testator eventually adhering to and 
adopting, as his deliberate will, the preliminary document, in 
caso ho afterwards lived long enough to have executed a more 
complete instrument (c). But cases of this kind depend so much 
upon their particular circumstances, that little is to be learnt 
from general positions; and tho inquirer into the subject is 
recommended to consult tho casos referred to below, a full state¬ 
ment of which tho limits of tho present work do not allow. 


(s) Bcayy. Cowriter, 1 Hagg. 75, 2 ib. llatlatt v. Hattatt, 4 Hagg. 211; Torre 
249 ; Wood\. Medley, 1 ib. 661; Me So- v. Castle, 1 Curt. 303; [1 Wins. Exors. 
binson, ib. 643; Bragge y.Dycr, 3 Hagg. 62 ot eeq., 6th cd.] 

207; Gillow v. Bourne, 4 Hagg. 192. (r) Dingle v. Dingle, 4 Hagg. 388; 

As to tho contrary presumption in Coppiny. Dillon,ib. 361. [A subsequent 
favour of a regularly executed and complete will of course supersedes ‘ ‘ In- 
apparently complete will, vido Shad - structions for a Will.” But sometimes 
bolt v. Waugh, 3 Ilagg. 670; Blewitt the subsequent will refers to and incor- 
v. Blewitt , 4 Hagg. 410. poratos the instructions; see Wood v. 

(а) Se Adams, 3 Hagg. 258. Qoodlake, 1 No. Cas. 144. 

(б) Barwiricy. Mailings, 2 Hagg. 225; 
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Section III. 

Execution and Attestation of Wills made since the Year 1837. 

The statute 1 Yiot. e. 26 (s. 9), provides, “ Tliat no will Shall 
be valid unless it shall be in writing, and executed in manner 
hereinafter mentioned; (that is to say) it shall be signed at the 
foot or end thoroof by the testator, or by some othor person in 
his presence, and by his direction; and such signature shall bo 
mode or acknowledged by the testator in the presence of two or 
more witnesses present at the same time; and such witnossos 
shall attest (d) and shall subscribe the will in the presence of 
the testator, but no form of attestation shall be necessary.” 

[The provision in this enactment requiring the signature of 
the tostator to be at the “ foot or end ” of the will (which was 
evidently intended only to do away with the rule boforo noticed, 
that the name of tho testator written in tho commencement, 
thus:—“ I, A. B., do mako, &c.,” was a sufficient signature), 
seems at first to have answered the purpose intended; subse¬ 
quently, however, the Ecclesiastical Courts came to the conclu¬ 
sion that tho words “ foot or end ” were to be construed strictly, 
and that if the signature did not immediately follow under tho 
dispositive part of the will, and in such a manner that nothing 
could be written botween tho signature and the last words, tho 
will was not properly executed (c). To obviate the incon¬ 
veniences arising from those decisions, it was enacted by stat. 15 
& 16 Yict. c. 24:— 

“ 1. That where by on act of 1 Yict. (c. 26), it is enacted that 
no will shall be valid unless it shall be signed at the foot or end 
thereof by the testator or by some other person in his presence 
and by his direction,-every will shall so far only as regards tho 
position of the signature pf the testator, or of the person signing 
for him as aforesaid, bo deemed to be valid within the said 
enactment, as explained by this act, if the signature shall be so 
placed at (/), or after, or following, or under, or beside, or 

[(4) The word “ attest ” is omitted collected and observed upon, Sugd. R. 
from the corresponding Act of the In* P. Statutes, 
dian Council) see 6 Moo. P. C. C. 137. (/) Re Woodley, 33 L. J. Prob. 164. 

(e) See the decisions on ibis point 
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[opposite to (ff) the end of the will, that it shall be apparent on 
the face of the will that the testator intended to give effect, by 
such his signature, to the writing signed as his will (A), and that 
no such will shall be affected by the circumstance that the 
signature shall not follow or be immediately (*) after the foot or 
end of the will, or by the circumstance that a blank space shall 
intervene between the concluding word of the will and the 
signature, or by the circumstance that the signature shall be 
placed among the words of the testimonium clause (A), or of the 
olause of attestation (/), cither with or without a blank space 
intervening, or shall follow, or be after, or under, or beside, the 
names («») or ono of the names of the subscribing witnesses, or 
by the circumstance that the signature shall bo on a side or page 
or other portion of the paper or papers containing the will, 
whereon no clause or paragraph or disposing part of the will shall 
be written abovo the signature (»), or by the oiroumstance that 
there shall appear to be sufficient space (o) on or at the bottom 
of the preceding sido or page, or other portion of the same paper, 
on which the will is written, to contain the signature, and the 
enumeration of the above circumstances shall not restrict the 
generality of the above enactment; but no signature Under the 
said act or this act shall bo operative to give effect to any dis¬ 
position or direction which is underneath, or which follows it (p): 


Uff) Re Williams , L. 1%., 1P. & D. 4, 
ana cusos there cited; lie Ainsworth, 
L. R., 2 P. & D. 151. 

( h) Re Hammond, 3 Sw. & Tr. 90, 
32 L. J. Prob. 200. In Trott v. Trott, 
29 L. J. Prob. 156, 6 Jur. N. S. 760, 
tho testator’s name, occurring as the 
last words of a holograph will, was 
held a sufficient signature. In Sweet - 
land v. Sweetland, 4 Sw. & Tr. 9, 34 
L. J. Prob. 42, tho first five sheets 
wore signed and attested, but not tho 
sixth and last, and tho whole was 
rejected. 

Parol evidence is admissible to show 
quo animo the testator signed his 
name, Dunn v. Bunn, L. R., 1 P. & D. 
277. 

(i) rage v. Donovan, 3 Jur. N. S. 220, 
where the signature was at the end of 
a notarial certificate, immediately fol¬ 
lowing the will, and detailing the cir¬ 
cumstances under which it was made, 
and it was held good. 

(A) Re Maim, 28 L. J. Prob. 10 j Re 
Dinmore, 2 Rob. 641. 

(0 Re Walker , 2 Sw. & Tr. 364,' 31 
L. J. Prob. 62; Re Hwkvale, L. R., 


1 P. & D. 375; Re Casmore, ib. 653; 
Re Reatv, 1 Prob. D. 70. 

(m) Re Jones, 34 L. J. Prob. 41; Re 
Ruddephatt, L. R., 2 P. & D. 97 ; Re 
Horsford, L. R., 3 P. & D. 211. 

(n) Re Horsford, L. R., 3 P. & D. 
211; Re Williams, L. R., 1 P. & D. 4. 
If, however, at tho time of execution 
the paper is so folded that no writing 
is visible, it must be proved that tho 
will was written before the testator 
signed, Re Hammond, 3 Sw. & Tr. 90, 
32 L. J. Prob. 200. 

(o) Re Williams, L. R., 1 P. & D. 4; 
Hunt v. Hunt, ib. 209; Re Archer, L. 
R., 2 P. & D. 262. 

(p) Re Dallow, L. R., 1 P. & D. 189; 
Re Woods , ib. 656 (in which the ap¬ 
pointment of executors followed the 
signature). But in a tow oases the 
Court has been satisfied by the mode 
of writing or by the context that a part 
which physically followed the signa¬ 
ture belonged properly to that which 
preceded it. As 'where a sentence, 
which want of space prevented being 
completed at the bottom of a page, 
was continued, with an asterisk of 
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[nor shall it give effect to any disposition or direction inserted chatter vi. 
after the signature shall he mode (q). 

“ 2. The provisions of this act shall extend and he applied to 
every will already made, where Administration or prohate has 
not already been granted or ordered by a Court of competent 
jurisdiction, in consequence of the defective execution of such 
will, or where the property, not being within the jurisdiction of 
the Ecclesiastical Courts, has not been possessed or on joyed by 
some person or persons claiming to bo entitled thereto, in conse¬ 
quence of the defective execution of such will, or the right 
thereto shall not have been decided to bo in some other person 
or persons than the persons claiming under the will, by a Court 
of competent jurisdiction, in consequence of the defective execu¬ 
tion of such will.” 

The wording of this statute may porhaps seem noodlossly 
particular to tho reader who has not consulted the decisions 
which led to its enactment; but it is unnocessaiy to treat of 
those decisions here, since the 2nd section of tho statuto renders 
it almost impossible that the validity of any will should here¬ 
after come to be determined by them. 

Tho points in which theso enactments coincide with the Alterations 
Statute of Frauds have already been noticed, and the decisions tLorocciSt 1 by 
thereon havo been placed before tho reader. enactments. 

It remains to notice in what respects tho law has been placod 
upon a new footing r—] 

1. Wills of real and personal estate aro subjoct to the samo Two witnesses 
rule [as to the ceremonial of execution], and such rule differs ro<iUire<i ' 
from that which previously obtained in regard to either speoies 

of property; two witnesses, instead of three, as formerly, are 
required to a will of freehold land, and two witnesses ore also 
necessary to a will of personal estate or copyholds, which for¬ 
merly required no attestation. 

2. [The signature of'the testator must be somewhere near Position of 
the end of the instrument, and so os not to be immediately over, 

or preceding any of the dispositive parts of tho instrument, but it 


[reference, on a previous page, or at 
the book, Re Kimpton ,, 33 L. J. Prob. 
163; Me Birt, L. R., 2 P. & D. 214. 
So where the will was written on tho 
first and third sides, which it fillod, 
and the signature was written cross* 
ways on the second {Re Coombe, L. R., 
1 r. & D. 802). And where, a litho¬ 
graphed form occupying the first page, 


tho will was written on and filled the 
second and third, but was signed in 
the form, thiswasheld good, Re Wot ton, 
Jj. R., 3 P. & D. 169. In all theso 
oases it was proved that the part in 
question was written before execution. 
This proof failed in Rd White, 30 L. J. 
Prob. 65, and the part was rejected. 

• (?) Re Arthur, L. R., 2 P. k D. 278. 
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[need not immediately follow or be under any of the dispositive 
ports; whereas formerly the signature might be in any port of 
the instrument. 

3. The signature of the teStator is to be “made” or “ac¬ 
knowledged ” (the “ signature,” and not, as formerly, the “will,” 
being the subject of acknowledgment)] in the simultaneous pre¬ 
sence of the witnesses (r), whereas formerly the signature might 
bo “ made ” before one, and [the will] acknowledged before the 
rest, or acknowledged before all the witnesses separately, [with¬ 
out any of them having seen the signature.] 

4. A form of attestation is expressly dispensed with. 

5. The witnesses are not required, as heretofore, to be “ cre¬ 
dible,” and some modification has taken place in regard to the 
disqualification arising from interest. 

[As to the 1st point: no question arises. 

As to the 2nd point: Lord St. Leonards * Act has left little 
room for question. The decisions will be found notod to the 
various clauses of the Act in a previous page. 

As to the 3rd point: the following docisions have been made 
with regard to acknowledgment:— 

(a) The signature to be acknowledged may be modo by tho 
testator, or by another for him (*). 

(b) A testator, whether speechless or not, may acknowledge 
his signature by gestures (t). 

(o) There is no sufficient acknowledgment unless tho witnesses 
either saw or might have seen the signature (?<), not even though 
the testator should expressly declare that the paper to be attested 
by them is his will (©). 

(d) When the witnesses either saw or might have seen the 
signature, an express acknowledgment of the signature itself is 
not necessary, a mere statement that the paper is his will (#), or 
a direction to them to put their names under his (y), or even a 


[(»•) Moore v. King , 3 Curt. 243, 2 No. 
Can. 45, 7 Jut. 205. As to what is 
the “ presence” of the witnesses, see 
Smith v. Smith , L. B., 1 P. & D. 143; 
and the oases supra, on the “presence” 
of the testator. 

(«) Me Megan , 1 Curt. 908. 

[t) Me Davies , 2 Bob. 337; and see 
Darker v. Parker , Milw. Ir. Eool. Bep. 
645. 

» Me Harrison , 2 Curt. 863; Ilott v. 
Genge, 8 Curt. 160, 4 Moo. P. 0. O. 
265, 8 Jur. 323 ,* Me Swinford, L. B., 1 
P. & D. 631; and see Faulds v. Jack- 
son , 6 No. Oas. §upp. 1. 


(«) Hudson v. Parker, 1 Bob. 14, 8 
Jur. 786; Shaw v. Neville,! Jur. N. S. 
408. Beckett v. Horn, L. B., 2 P. & D. 
1, is contra: sed qu. 

(z) Me Davis, 3 Curt. 748; Me Ash¬ 
more, ib. 756, 7 Jur. 1045 ; ‘ Ovoillim v. 
Gwiltim, 3 Sw. & Tr. 200, 29 L. J. 
Prob. 31; Me Huekvale , L. B., 1 P.&D. 
376. 

(y) Me Philpot, 8 No. Gas. 2; Ooze v. 
Gaze, 3 Curt. 451, 7 Jur. 803; and see 
other cases mentioned by Lord St. Leo¬ 
nards, B. P. Stat. p. 338 et seq. (who 
seems to think that some of the deci¬ 
sions above cited are conflicting, or the 
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[request by the testator (*), or by some^erson in his presence (a), 
to sign the paper, is sufficient. 

(e) When the signature is seen or expressly acknowledged it 
is not material that the witnessed are not told that the instru¬ 
ment is a will (6), or ore deoeived into thinking that it is a 
deed (c). 

(f) It is of oourse sufficient, on a re-exeoution, merely to ac¬ 
knowledge the signature made on a former execution (d). 

It follows from what has been abovo stated that the will 
must be signed by or for the testator, and his signature must be 
acknowledged before either of the witnesses signs (e). The 
signature must be made or acknowledged in the presence of the 
witnesses simultaneously, and not at different times (/), and 
they must themselves subscribe their names in the presence of 
the testator, though not neoossarily* in the presence of each 
other (g). 

As to the 4th point of difference: the clause enacting that 
no form of attestation shall be neoessary, has been muoh observed 
upon; but it seems to mean only that no clause noed bo 
appended to the will, stating that tho requirements of the act 
have been complied with ( h ); and is not inconsistent with the 
provision that the witnesses axe to “ attest,” as well as subscribe 
the will, the word “ attest ” meaning merely to act as a witness, 
which might in fact be done without subscription (i); although 
upon the construction of the aot it may be that no attestation 
will satisfy its requirements, except through tho outward mark 


[earlier ones overruledbytholater ones,) 

Bud by Wins. Exors., Pt. I., Bit. II*, 
Ch. II., s. 2. 

(*) Keigwin v. Keigwin, 3 Curt. 607, 

7 Jut. 840. 

(«) Re Bosanquet, 2 Rob. 577; Faulds 
t. Jackson, 6 No. Cas. Sup. 1; Re Jones, 
I Deane, 3, 1 Jur. N. S. 1096; Ingle- 
sant v. Inglesant, L, R., 3 P. & D. 
172. But see Morrill v. Douglas, ib. 1. 

(b) Keigwin v. Keigwin, sup.; Faulds 
v. Jackson, 6 No. Cas. Sup. 1. 

(e) Sugd, R. P. Stat. p. 340; but see 
the observations of Sir H. J. Fust , in 
Willis v. Lowe, 5 No. Cas. 432. 

(d) Re Dewell, 17 Jur. 1130. 

\e) Re Olding, 2 Curt. 866; Re Ryri, 
3 Curt. 117; Cooper v. Bockett, ib. 648; 
Charlton v. Dindmarsh, 1 Sw. & TV. 433, 

8 H. L. Ca. 160. See also Re Summet-s, 
7 No. Cas. 662, 14 Jur. 791, 2 Rob. 
296, -where however the testator ac¬ 
knowledged the will (if anything) and 
not his signature. As to what is suf¬ 


ficient evidonco that the testator signed 
before the witnesses in cases where 
thero is no direct proof that they saw 
tho testator’s signature, see Cooper v. 
Bockett, sup.; Gwillim v. Gwillim, 3 
Sw. & Tr. 200, 29 L. J. Frob. 31; 
Pearson v. Pearson, L. R., 2 P. & D. 
451; Fischer v. Popham, L. R., 3 P. & 
D. 246. 

(/) Re Allen, 2 Curt. 331; Re Sim- 
mends, 3 ib. 79; Moore v. King, ib. 243, 
2 No. Cas. 45, 7 Jur. 205. 

(g) Faulds v. Jackson, 6 No. Cos. Sup. 
1, Sugd. R. P. S. 342. The dictum 
contra in Casement v. Fulton, 6 Moo. P. 
O. C. 140, has not been followed, Re 
Webb, 1 Deane, 1, 1 Jur. N. S. 1096. 

(6) Bryan v. White, 2 Rob. 316, 14 
Jur. 791. 

J i) Ricketts v. Loftus, 4 Y. & C. 519; 

L see Freshfleld v. Reed , 9 M. & Weis. 
404; Rurdctt v. Spilsbury, 10 Cl.&Ein. 
340; Hudson v. Parker, 1 Rob. 14, 8’ 
Jur. 788. 
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EXECUTION AND- ATTESTATION 

[of subscription (A). Ttfe “ subscription,” “attestation,” and 
“ form of attestation,” thus refer to matters essentially different.] 
Still, it will be the duty of persons who superintend the exe¬ 
cution of wills, not to be content with a bare subscription of the 
witnesses’ names, but to make them subscribe a memorandum 
of attestation, recording the observance of all the oircumstanoes 
which tho statute makes necessary to constitute a valid execu¬ 
tion ; (i. c. that the signature was mode, or acknowledged, by the 
testator in the presence of tho witnesses, both being present at 
the same time, and that they subscribed their names in his 
presence;) for, though suoh statement in tho memorandum of 
attestation is not conclusive, and does not preoludo inquiry into 
the foot, it would afford a much stronger presumption that the 
statutory requisition had been complied with, than where it is 
wanting; [and in tho absenoe of such a memorandum, the wit¬ 
nesses are always called upon by the Court of Probate to make 
an affidavit that the statuto was in fact complied with.] It 
will not be advisable for a testator, [except where absolutely 
necessary,] to avail himself of the privilege, which the new act 
expressly oonfors, (as tho Statuto of Frauds, according to the 
construction which it received from the judicature, also did,) of 
acknowledging tho signature before tho witnesses, instead of 
signing it in their presence, or of the permission to sign by the 
hand of another. The latter expedient, indeed, ought to be 
restricted in practice (though tho legislature has not so limited 
it) to oases of extrome physical weakness, rendering it impossible 
or diffioult for the testator to write his name; in suoh oases, 
even the exortion of making a mark might be oppressive. 
Where a testator is unable to write from ignorance, perhaps a 
mark is to bo preferred to a signature by the hand of another, 
aB being tho more usual mode of execution by illiterate persons; 
for in regard to this and all other particulars, the prudent oourso 
is to make the execution of tho will conform os muoh os pos¬ 
sible to the testator’s ordinary mode of executing instruments. 
Where the will is signed by a third person on behalf of the 
testator, the signature, of oourse, should [though, os we have 
before seen, it need not neoessarily] be in the name of the 
testator, rather than that of the amanuensis, who should merely 
be designated in the memorandum of attestation; where it 

[(Jfc) Seo per Sir C. CrettweU, Charlton r. Hindmanh, 1 Sw. & Tr. 439, 6 Jar. 
N. S. 681, 28 L. J. Frob. 132.] 
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would bo proper (though not necessary that the poouliar mode 
oi execution should be stated. 

As to the 5th point: it will be observed, that in tho clause 
above stated, which regulates the attestation of wills, tho legis¬ 
lature has dropped the requisition of credibility, as an ingrodiont 
in the qualification of the witnesses; and has, moroover, (s. 14,) 
oxpressly provided, That if any person who shall attost tho 
execution of a will shall, at tho time of the execution thoroof, or 
at anytime afterwards, bo incompetent to bo admitted a witness, 
to prove the execution thereof, such will shall not on that 
account bo invalid. 

It seems to have boen generally considered, that this provi¬ 
sion not only qualifies persons who have boen rendered infamous 
by conviction for crime to bo attesting witnesses, (as it clearly 
does,) but, that it even gives validity to the attesting act of an 
idiot or lunatic. This, however, seems very questionable. Tho 
signature, it will be observed, is required to bo mode or aoknow- 
lodged by tho testator in the presence of the witnesses; whioh 
would seem to imply that they should bo mentally conscious of 
the transaction, according to the construction which was given 
(as wo have seen (/)) to the same word occurring in the deviso 
clause of the Statute of Frauds, which required that tho attest¬ 
ing witnesses should subscribe in tho testator’s “ prosonoo 
such requisition being held not to bo satisfied in a case, in whioh 
the testator fell into a stato of insensibility, before tho witnesses 
had subscribed their names to the memorandum of attestation; 
and the 14th seotion of the recont statute seems to be perfectly 
consistent with such a construction ; for that clause does not in 
terms dispense with all personal qualifications in the witnesses to 
perform the act; it only removes tho legal disqualification, 
arising out of his incompetenoy to give evidence of the fact in 
a judicial proceeding, which evidently may co-exist with intel¬ 
lectual capacity, as in the case of a person whoso credibility of 
character has been destroyed by oonviction for crime, a species of 
disqualification which was peculiarly inconvenient, as the testltor 
might have been unaware of its existence, so that there was a 
special reason for its removal, which does not apply to palpable 
infirmity. Surely,-if the legislature intended to enact so novel 
(not to say absurd) a doctrine, as that the functions of an attest¬ 
ing witness might be performed by any one who could scratch a 

(ft Ante, p. 87; [and me the judgment of Dr. Luthington in Httdton v. 
Par%«r t 1 Rod. 14, 8 Jur. 786.] 


Ill 
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auras paper without the least glimmering of intellectual consciousness, 
this would have been done in terms more dear and explicit, 
than by providing that persons inoompetent to be admitted as 
witnesses to prove the exeoution of a will, should be sufficient 
attestators—expressions which seem rather to suppose a personal 
ability on the part of the witnesses to perform, the aot but a 
legal disability to prove it. Perhaps the point is not very likely 
to occur in practice; for no testator would think of choosing an 
idiot (m) or lunatic as an attesting witness to his will, unless he 
Suggestion as were content to have his own sanity called in question. And 
witnesses* here it may be observed, that the enlarged licence now given, in 
regard to the qualification of witnesses to wills, will not induce 
any prudont porson to abate one jot of scrupulous anxiety, that 
the duty of attesting a will he confided to persons, whose cha¬ 
racter, intelligence, and station in society, afford the strongest 
presumption in favour of the fairness and proper management of 
the transaction; and preclude all apprehension in purchasers 
and others, as to the facility with which the instrument could 
he supported in a court of justice, against any attempt to im¬ 
peach it; and now that the requisite number of witnesses is re¬ 
duced to two, it is the more easy, as well as important, that tho 
selection should he governed by a regard to such considerations. 
A devise or bequest to an attesting witness still, as under the 
old lawj.doos not affect the validity of the entire will, but merely 
invalidates the gift to the witness, whose competency the legis¬ 
lature has established, by destroying his interest; and hence 
the remarks on this enactment have more properly found a place 
in a preceding chapter, which treats of the disqualifications of 


Alterations to [By the 21st section it is enacted, “ That no obliteration, in- 
oHed* 1 and terlineation, or other alteration, made v in any will after tho 
' exeoution thereof, shall be valid or have any effeot, except so for 

as the words or effect of the will, before such alteration, shgjl not 

• 'H.;v 


(w) Supposing such'persons to be, 
technically speaking, competent attest¬ 
ing 'witnesses, the effect of employing 
two such witnesses would be to render 
it necessary to have recourse to tho 
testimony of other persons, for the pur¬ 
pose of proving the circumstances of 
the execution, which could not, in such 
case, be done (as it usually is) ont of 
the mo nths of the witnesses themselves; 
and it is to be observed that, although, 
in the case of a deceased witness, proof 
of handwriting is sufficient, the pre¬ 


sumptionbeing, thft the will was duly 
attested, especially if .the facte essential 
thereto were recorded in a memoran¬ 
dum of attestation, which was sub¬ 
scribed by the deceased; yet it does not 
follow that any such presumption 
would arise in the case of a l unatic 
witness, whose subscription (though 
his handwriting might be proved), 
could not be considered os affording 
an; security that attention had been 
paid to tho requisitions of the statute. 

(«) Ante, p. 70. 
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[be. apparent/unless such alteration Shall be exeouted in like 
manner as hereinbefore is required for the execution of the -will; 
but the will, with such alteration as part thereof, shall he deemed 
to be duly executed, if the gignatifre of the testator and the sub¬ 
scription of the witnesses be mode in the margin, or on some 
other part of the will opposite or near to such alteration, or at 
the foot or ond of or opposite to a memorandum referring to 
suoh alteration, and written at the end or some otlior part of tho 
will».] 

The recent enactments, it will bo perceived, preclude in re¬ 
ference to all wills to which thoy apply, many of the questions 
whioh arose under tho Statute of Frauds. Tho cases rospeetiug 
the local position of tho testator’s signafuro, and as to tho ad¬ 
missibility of an acknowledgment, as a substitute for signing 
before the witnesses, the necessity of publication, ami the 
qualifications of attesting witnesses, ore obviously no longer 
applicable. Tho statuto has also, by assimilating wills of real 
and personal estate in regard to the ceremonial of execution, 
gotten rid of tho numerous questions which arose out of attempts 
by testators to create, by an attested will, a power to disposo of 
or charge their real estate by an unattested codicil; and lienee, 
that part of the present chapter which treats of theso soveral 
subjects ranges itself under tho mass of legal learning, which 
recent legislation has rendered, or rather will eventually render, 
obsolete. 

Tho prevention of all questions as to duo execution must still 
mainly depend on the prudence and attention of tho practitioner, 
who will, of course, toko care to procludo all doubt as to whether 
the testator did see the attesting witnesses subscribe, or whether 
he might have seen them (for this, it will bo remembered, is the 
true point of inquiry), by placing the witnesses and tho testator 
in immediate juxtaposition in the some room during tho wholo 
business of the attestation; nor will ho for a moment be content 
to rely on the doctrine to he noticed horeafter, which connects 
an attested codicil with a prior unattested will or codicil, as a 
ground for dispensing with a regular clause of attestation to 
each separate testamentary paper. 

Having regard to the necessity [that the signature should 
now not be above or precede the dispositive part of the will,] it 
seems advisable, when a testator is in extremis, that the first or 

[(c) See Re Wingnrt, 16 Jar. 91; Re Hindt, 16 Jur. 1161; Re Treeby, L. 
K., 3P. 242.] 
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DEFECTIVE EXECUTION 

only signature should be*at the end; for it has sometimes hap¬ 
pened that a testator who has begun to sign the several sheets 
has expired or become insensible before he had reached the last. 


Section IV. 

Defective Execution supplied by Reference, express or implied '. 

It remains to be considered in what cases a codicil duly 
attested communicates the efficacy of its attestation to an unat¬ 
tested will or previous codicil, so as to render effectual any devise 
or bequest which may bo contained in such prior unattested in¬ 
strument. It has been repeatedly decided, [in cases not affected 
by stat. 1 Viet. c. 26,] where the several attested and unattested 
instruments were written on the same paper, that the latter were 
rendered valid. 

Thus, in De Bathe v. Lord Fingal (p), where a testator made 
a will for the purpose (among others) of appointing guardians 
to his children. This will was attested by one witness only. 
The testator afterwards executed a oodicil to the will, written on 
tho same sheet of paper, and attested by .three witnesses, and 
which was declared to be a codicil to his will thereunto annexed. 
The attestation was held to apply to the will, so os to constitute 
it a good testamentary appointment of guardians within the 
statute of 12 Car. 2, c. 24, which required that the appointment 
should have been signed in the presence of two witnesses. 

So, in Doe d. Williams v. Evans (q), where A. made a will 
professing to devise freehold property, but which was neither 
signed nor attested, though an attestation olause was drawn out; 
a fortnight afterwards a codicil was written below this clause on 
the same sheet of paper, in the following terms:—“ I, A., make 
a codioil to the foregoing will, and thereby ordain that my wife 
B. be entitled to 200/. of my property in case she marry.” 
(There was no date.) It was signed by the testator and attested 
by threo witnesses, who simply wrote their names under the 
word “ Witness.” The Court of Exchequer held, that the 
execution and attestation applied to the whole of what was on 
the paper; and, consequently, that the will was duly attested- 
for the devise of freeholds. The Court relied much on Carleton t 
v7 Griffin (/*), and on the circumstance of the codicil referring to 

(p) 16 Ves. 167. (y) 1 Or. & Mecs. 42, [3 Tyr. 66. (r)’ 1 Barr; 649.] 



PDF Compressor Pro 


SUPPLIED BY REFERENCE. 

the will; Bayley , B., observing, that if *the codicil hod not re¬ 
ferred to the will, he should have thought that it did not set up 
that instrument. 

In the preceding oases the attested oodioil referred to the un¬ 
attested document, but this was not -essential where both were 
written on the same sheet of paper. Thus, in Guest v. Willaseg (»), 
, where a testator, on the back of his will which was duly attested, 
"wrote three codicils of different dates, of which tho last alone 
was attested by three witnesses, and which did not in terms refer 
to the preceding codicils , but merely partially revoked an appoint¬ 
ment of executors made by the second codicil, it was held, that 
the third codicil operated as a republication, not only of such 
seoond codicil, but also of the first, between the contents of 
which and of itself there was no connexion. 

As in all the preceding oases the attested and unnttested 
instruments wore contained in the same paper, possibly it might 
have been considered that the memorandum of attestation, 
appended to tho posterior document, was intended to apply to 
both ; but the line of argument adopted by the Court in Doc v. 
Evans (where it will bo remembered the codicil in terms referred 
to the will) does not admit of the case being referred to this 
principle, but rather leads to the conclusion, that tho result 
would have been the same if the unattested will and tho attested 
codioil had been detached; the only offect of thoir being united 
in the same paper being to render unnecessary any express 
reference to the unattosted document for tho purpose of identi¬ 
fying it. And the observations whioh fell from tho Court of 
K. B. in Utterton v. Robins (t) indicate a strong inclination in 
that Court to a similar opinion. [And the point is not now 
open to question. Thus in Aaron v. Aaron (m), a testator made 
a will and two codicils, each on a separate paper. lie described 
the first codicil as a codicil to his will dated &c., and directed 
it to be annexed to his said will, but it was unattested: by 
the seoond the testator recited that he had made and duly 
executed his will dated &o., and a codicil annexed thereto 
and dated &o.; he described it as a second codicil to his 
said will, and directed it to be annexed thereto and to be 
taken as a seoond part thereof: this codicil was duly attested, 
and it was held by Sir K. Bruce , V.-C., that the first codicil was 

* 

» 

(•) 12 J. B. Moo. 2, [3 Bing. 614.] [(«) 3 Do G. & 8. 475. See also 

(ft 1. Ad. & EU. 423, 2 Not. & M. Allen t. Haddock, 11 Moo. P. C. C. 
821. 427, stated post, p. 119.] 
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[sot up by the second. It could make no difference, he observed, 
whether the codicil was written on the same paper as the will or 
not; a codicil was referred to, and there was no dispute what 
the instrument was.] These*authorities show that no reliance is 
to be placed on the early case of Att.-Gen . v. Baum (#), where 
a testator made a will in his own handwriting, but without 
witnesses, and afterwards made a codicil, wherein he recited and 
took notice of the mil, which codicil was subscribed by four 
witnesses, and it was treated as clear by the L. C. that the will 
was inoperative to devise freehold lands. 

It should seem, however, that whore the attested codicil is 
detached from and doos not refer to the unattested will or pre¬ 
vious codicil, it will not have the effect of curing the defective 
execution of such prior testamentary document. • 

Thus, in Utter ton v. Bobi) is (y), where a testator, by several 
unwitnessed memoranda, subsequent to his will (which was duly 
attested, left a freehold house, which, among other estates, he 
had acquired since the date of the will, to his daughter, and 
afterwards made the following codicil, which was duly attested: 
—“ I make this a further codicil to my will, which bears date 
12th Sep., 1823; I give and devise all real estates, purchased 
by me since the execution of my said will, to the trustees therein 
named, their heirs, &c., to the uses and upon the trusts therein 
expressed concerning the rosidue of my real estatesit was 
certified on a case from Chancery, that the house passed to the 
trustees and not to the daughter. 

In this case the language of the seoond codicil seemed to repel 
the supposition, that the testator intended the estates purchased 
since tho execution* of the will to pass by the prior codicil; 
unless, indeed, when he speaks of his “ will,” he is to be under¬ 
stood (s) as referring to all tho prior testamentary documents, 
including the unattested codicil, according to the principle laid 
down by Sir L. Shadicell in Gordon v. Lord Reay (a), where a 
testator, by a second codicil (which was duly attested), after 


lx) Pre. Ch. 270, 3 Ch. Bop. 10. 

Jy) 1 Ad. ft Ell. 423, 2 Nor. ft M. 821. 
[(s) Not that ho was in fact bo un¬ 
derstood; the Court showed not ob¬ 
scurely that it thought there was no 
sufficient reference to the will. Besides, 
the testator had not purchased any 
teal estate since tho oxeoution of his 
“ will ” in the wider sense.] 

(a) 6 Sim. 274; see also Croebie y. 
Macdoval, 4 Ves. 610; [.FVirrrr y. St. 
Catkerinra College , L.,It., 16 Eq. 19; 


Green v. Tribe , 9 Ch. D. 231; all re¬ 
ferred to post, Chap. VII. ad fin., 
where the comprehensiveness of the 
word “ will ” is considered with re¬ 
ference .to the subject of revocation 
and revival. In Green y. Tribe, Fry, 
3 points out the distinction between 
cases where the narrower sense would 
operate to reyoke a dear jjift contained 
in a previous valid codioil, and where 
it only fails to set up a previous invalid 
codiou.] 
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reciting his will (which was also duly attested) by date, expressly ciutmb vi. 
confirmed all his provisions and bequests in it in favour of a 
certain individual: and the V.-C..was of opinion that this con¬ 
firmation had the effect of entitling her to the benefit of a 
charge created on his freehold estates, by a prior unattested 
codicil, on the ground that the second codicil amounted to a 
republication ( b) of the first. “ Tho first codicil,” he said, “ is 
part^of the will, and if tho second codicil is a republication of 
tho will, it is a republioation of everything that is part of tho 
will. The second codicil does refer to the will; it ratifies and 
confirms the will and everything that is part of it.” 

[But this deoision has been questioned. “*It may well be,” 
said Sir G. Jwet, in Burton v. Ncicbcry (<■), “ that whoro you 
describe a will generally without date, and say, ‘ I confirm my 
will/ you might interpret the word ‘will’ as including tho 
whole of the testamentary disposition (ft) ; but it appears to mo 
that that was not the case in Gordon v. Lord llcay. . . . Tho 
only reference was to a will bearing date a certain day, that is, 
as I understand it, to a described instrument, wliich oxcludos 
instruments of subsequent date.” On this principle in Burton v. 

Ncicbcry, where a testator made his will, and then made a codicil, 
which was attested by A. and B., who took benefits under .tho 
codioil, and afterwards made another codicil “ to his last will 
dated,” &c., which was duly attested, but did not refer to tho 
prior codicil (all these instruments being on separate papers), it 
was held by tho M. B. that the second codicil did not republish 
tho first, and, consequently, that the gifts to A. and B. under 
tho first codicil failed. But this strictness of interpretation may 
be excluded by the context. Thus in Aaron v. Aaron (c), where 
the second codicil referred specifically to the will and first codicil 
each by its date, and then confirmed the will only, it was argued 
that this indicated a clear intention to confirm the will exclu¬ 
sively, and the Y.-C. admitted that the argument was apposite; 
but referring to the other terms of the codicils, he said the 
intention of the second codicil, as collected from the whole of 

(4) As to republioation, see post, tioned” included legacies given by 
Chap. Till. codicil. 

[(c) See Piggott v. Wilder, 26 Bcav. [d) 1 Ch. D. 234, 240; Gordon v. 

BO, where the reference was to the will Lord llcay -was treated as an authority 
of another person. See also Fuller v. (together with Poe v. Foam) by K. 

Hooper, 2 Ves. 242; Jamccy v. Att.- Bruce, V.-C., in Aaron v. Aaron. See 
Gen., J3 Gif. 308, where the question also Badbum v. Jervis, 3 Beav. 460. , 
was whether “legacies herein men- («) 3 De G. & S. 476, stated qbove, 

, p. 115. 
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CHAPTEE VI. 


2. Since 1 
Viet. o. 20. , 

A codicil not 
duly attested 
is not now in¬ 
cluded in the 
term “ codi¬ 
cils" where 
there are duly 
attested codi¬ 
cils to satisfy 
its striot 
meaning. 

Case of CroJcet' 
v. Hertford. 


Nor in tho 
term “will.” 


A different ' 
rule prevails 
where thero is 
no duly at¬ 
tested codicil; 


[it, was to confirm the first codicil. It'was indeed obvious that 
the testator intended to leave two oodicils. 

Since the stat. 1 Viet, e., 26, there is this further reason 
against applying Gordon v. Lord Reay as an authority for 
holding an unattestod paper to be included under a reference to 
the “ will”; namely, that such a paper is not now, as it formerly 
was, admissible to probate, and cannot properly be regarded as 
port of the will or as a codicil to it. If therefore a testator 
makes several codioils, some of which are, but others are not, 
duly attested, a subsequent codicil confirming “his will and 
codicils” confirms only the duly attested oodicils. 

This point was determined in Croker v. Marquis of Hertford (/). 
Dr. Lushing ton delivered the judgment of the privy oouncil, and 
said, that “ the strict and primary sense of the word * oodicil * 
was a testamentary instrument which would, per se, become 
valid immediately on the death of the testator; that the words 
of the codicil in the caso before him, when so interpreted, were 
sensible with reference to' extrinsio circumstances; for there 
were codicils duly executed so as to come within the strict and 
primary sense; therefore, according to the rule of construction 
stated by Mr. "VVigram (g), however capable the words might be 
of another and popular interpretation, or however strong the 
intention of the testator, the strict and primary sense must be 
adhered to.” On tho some principle, Sir II. J. Fust held (A), 
that codicils not duly attested, though written on the same 
paper as the will, were not ratified by a codicil of subsequent 
date which referred only to the will. But, as was implied in 
the reasons given for those decisions, the case is different where 
there is no instrument which satisfies the strict meaning of the 
wordB of reference. Another rule of construction stated by the 
same learned writer (/) then prevails. For where there is nothing 
in the context of a will to make it apparent that a testator has 
used words in any other than their strict and primary sense, but 
his words, so interpreted, are insensible with reference to ex¬ 
trinsio circumstances, the court may look into the extrinsic 
circumstances to see whether the meaning of the words be 
sensible in any popular or secondary sense, of whioh with refer¬ 
ence to these circumstances they are capable. Accordingly, in 


T(/) 4 Moo. P. C. C. 339, 8 Jur. 863, 
No. Ct 


_ (y) Wigram on Wills, p. 17. 

3 No. Cm, 160, affirming S.C. (pom. (X) Hayttet v. HiU, 7 No. Cm, 266, 
Count eta Terraria v. Marquia of Hart- 1 Bob. 796, 13 Jur. 1068. 
fori), 3 Curt. 468, 7 Jur. 261, 2 No. (*) Wigram on Wills, Prop. 3. 

Cas. 230. 
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\Ingoldby v. Ingoldby (k) t wliore there was a paper purporting chaptbb vl 
to be a codicil, and subsequently the testator duly executed a 
oodieil not referring to the paper, except by being called 
“ another codicil to my will,” Sir IT. J. Fust hold that the first * 
paper, purporting to be a codicil, was thereby rendered valid, 
and he distinguished the cose from Croker v. Marquis of 
Hertford , on the ground that there were not, as in that oase, 
any duly exeouted codicils to which the last codicil oould be 
held to refer. 

In Allen v. Haddock (/), the subjeot was fully discussed by or duly at- 
Lord Kingsdotcn. In that case a will was made and signed in tcstc,i wiU * 
the presence of one witness only. Afterwards the testatrix 
made a codicil which commenced—“ This is a codicil to my last 
will and testament,” and was duly executed. No other will 
having been found, it was held in 1*. C., upon parol evidenco of 
the circumstances, that the two papers, as togothcr containing 
the will and codicil, were entitled to probate. From Lord To supply 
Kincjsdown's judgment, it is clear that the question whether an execution tho 
imperfectly exeouted paper is made effectual by n later perfectly defoetiyo 
executed one depends on the question whether the earlier paper mu8 t to in¬ 
is incorporated in the later: in other words, whether the refer- °°rporated. 
ence be such as with the assistance (if necessary) of parol 
evidence of the circumstances will be sufficient to identify it. 

Difficulties will of courso sometimes arise upon the evidenco (m ); 
for instance, a reference by a testator to his last will, or to a first 
or second codicil, is a reference in its own nature to ono instru¬ 
ment to the exclusion of all others, and the description identifies * 
the instrument; but a general reference to codicils, of which, 
there may be several, is different, and probably not easy to 
render effectual by extrinsic evidence. But where the parol * 
evidence sufficiently proves that, in the existing circumstances, 
there is no doubt as to the instrument, it is no objection to the 
admission of the evidence that by possibility circumstances might 
have existed in which the instrument referred to could not have 
been identified. In short, any unattested paper which would 
have been incorporated in on attested will or codicil exeouted 
according to the Statute of Frauds, is now in the same manner 
incorporated if the will or codicil is. executed according to the 
requirements of the act of 1 Viet. c. 26, but with this impor¬ 
ts) 4 No. Cas. 403. 3 Jur. N. S. 965. 

' (0 II Moo. P. C. C. 427, affirming (»») Sec lie Allnult, 33 L. J. Prob. 8G. 
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chaptke vz. [taut distinction, that since that act an unattested codicil is not 
part of the will for any purpose, and consequently is not incor¬ 
porated qr confirmed by a codicil of subsequent date referring 
only to the will (»). 

The principle being thus the same under both statutes, it 
follows that, subject to the. distinction just noted, the circum¬ 
stance of the well-executed instrument being written on the 
same paper os the imperfectly executed one, must still be re¬ 
garded as materially helping to identify the latter as the docu¬ 
ment referred to by the former (o). And a distinction may 
fairly be drawn between a case where the later and well-executed 
instrument contains a reference, more or less particular, to 
another document, and a cose where the later and well- 
executed instrument contains no express reference to any 
other; in tho latter case the mere oircumstance of its being 
on the same paper with others may possibly furnish ground 
for implying a reference to all the others, so os to incorporate 
and set up all. Such appears to have been the case in 
Guest v. Willasey (;>), where the third codicil was thus— 
“I now appoint A. to be my executor in the room of B. 
above mentioned, with full power to act, &o. Witness my 
hand.” So, in lie Cattrall (q), where, underneath his will, 
a testator wrote and signed some unattested additions; and 
under these ho afterwards wrote some further additions, 
which were duly signed and attested; it was held by Sir W. 
P. Wihle that tho presumption was that this signature and 
attestation were intended to apply, and that they gave effect, to 
all that wont before. But this presumption is rebutted by an 
express reference of narrower scope. Thus, a reference to the 
“ will ” does not set up an unattested writing, though all three 
are on the same paper* tho unattested writing, as we have seen, 
not being a.part of the will (;•). 

Unexecuted An unexecuted alteration in a will is not rendered valid by 
when ra? a oodicil ratifying and confirming the will, unless in suoh 

dered valid 
by subsequent 

codicil. [(») See 11 Moo. P. C. C. 455, 461; (p) 2 Bing. 429, 3 Bing. 614, ante, 

■ ana as to incorporation, gup. p. 89. p. 115. 

(o) Re Terrible, 1 Sw. & Tr. 140. (</) 33 L. J. Prob. 106. 

In Re Smith , 2 Curt. 706, 1 No. Cas. (r) Re WUlmott , 1 Bw. & Tr. 36 ; 

1, and Re Claringbull , 3 No. Can. 1, Re Reach, ib. 38. See also Haynee v. 
thin oircumstance existed; but even Hill, 1 Bob. 795, 7 No. Cas. 256, 13 
without it they are covered by Allen Jur. 1058; Re Phelps, 6 No. Cas. 695; 
v. Haddock and Ingoldby v. Ingoldby, Re Hutton, 6 No. Cas. 698. 
sup. 
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[codicil the alteration he specially referred to (/), or unless it 
be proved affirmatively by extrinsic evidence, that the altera¬ 
tion was made before the codicil (rt ); and even then, if it 
appear to be deliberative only, it will not be included in the 
probate (<r).] 

[(*) Zuthington v. Onslow, 6 No. Cos. («) See por Sir IT. J. Mist, ib.; He 
183, 12 Jur. 465: As to presuming Tegg, 4 No. Cos. 531; He Wyatt , 2 

whei} alterations were made, see Ch. Sw. & Tr. 494, 31 L. J. Prob. 197. 
VII. a. 2, ad fin. (x) He Hall, L. R., 2 T. & D. 256.] 
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CHAPTER VII. 

REVOCATION OF WILLS. 


Section I. 


By Marriage and Birth of Children , or Marriage alone. 

Under the law which existed prior to the act of X Yict. c. 26 , 
tho*marriage of a woman absolutely revoked her will, and that, 
too, though her testamentary capacity was subsequently re¬ 
stored by tho event of her surviving her husband (a). [But 
a will made by a woman beforo marriage, and operating as an 
appointment under a power, was not necessarily revoked by her 
marriage (b ); nor was a will so operating and made during the 
coverture necessarily revoked by tho death of the husband (<•).] 

The marriage of a man, however, had no such revoking effect 
upon his previous testamentary disposition, in regard to either 
real or personal estate, on the ground, probably, that the law 
had mado for the wife a provision independently of the act of 
tho husband, by means of dowor; nor did tho birth of a child 
alone revoke a will mado after marriage, since a married tes¬ 
tator must be supposed to contemplate such event; and the 
circumstance that the testator left his wife enceinte without 
knowing it, was held not to impart to the posthumous birth any 
revoking effect (d). 

Marriage and the birth of a child conjointly, however, re¬ 
voked a man’s will, whether of real or personal estate; these 


(a) Forte and Hembling's case, 4 Rep. 
61, And. 181; Cotter v. Lager, 2 P. w. 
624; Doe v. Staple , 2 T. R. 696; see 
also Hodtden v. Lloyd , 2 B. C. C. 633; 
[Long v. Aldred , 3 Add. 48. 

(i b) Logan v. Bell , 1 C. B. 872; and 
compare Bought v. Cooper, 3 My. & E. 
378. '* 

(c) Moru'an v. Thompson, 3 Hagg. 
239; Clough ▼. Clough, 3 My. &E. 296; 
Du Hourmelin ▼. Sheldon, 18 Bear. 389. 
But of course if the power be given to 


the wife “ in case she dies in the life¬ 
time of her husband,” and in case of 
her surviving, the property is given to 
her absolutely, a wul made during 
coverture is inoperative if tho wife sur¬ 
vives, as tho power never arose, Trice 
v. Barker, 16 Sim. 198; Trimmell v. 
Fell, 16 Beav. 637; WUlock v. Noble, 
L. R., 7 H. L. 680; and will not even 
raise a case of election, Blaiklock v. 
Oriudle, L. R., 7 Eq. 216.] 

(d) The r. Bar/ord, 4 M. & Sel. 10. 
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circumstances producing such a total change in the testator’s 
situation, as to lead to a presumption, that he could not intend 
a disposition of property previously made, to continue un¬ 
changed. This rule (which was borrowed from the civil l&w (e)) 
was applied hy the ecclesiastical courts to wills of personalty, 
at an early period (/), and was m<jre recently and reluctantly 
extended to devises of freehold estates, its application to which 
had been supposed to be precluded by the Statute of Frauds (</); 
but Christopher v. Christopher (/*), which occurred in 1771, and 
another decision which speedily followed (/), closed all con¬ 
troversy on the "point. The oase of Christopher v. Christopher 
also decided, that the revocation was not confined to the case of 
an unmarried testator; but equally applied, where a married 
man made a will, then survived his wife, married again, and 
had issue by his second wife. It was also immaterial that tho 
birth of the child was posthumous, and that the probability 
of suoh birth was never disclosed to tho testator; as tho doc¬ 
trine docs not suppose that, in every particular instance, an 
intention to revoke actually exists ; but it annexes to tho will a 
tacit condition, that the party docs not intend it to come into 


(e) Tho civil law evinced a marked 
anxiety to guard children from the con* 
sequences of negligent omission, or ca¬ 
pricious exclusion from the‘testamen¬ 
tary dispositions of their parents. To 
exclude n son, it was not sufficient thnt 
ho was not named in his father’s will, 
hut it was necessary expressly to dis¬ 
inherit him. “ Qni filiurn in potestate 
habet, curare debet, ut cum licercdcm 
instituat, vel oxhneredem eum nomi- 
natim faciat. Alioquin, si eum silentio 
pricterierit, inutiliter testahitur; udeo 
quidem ut ct si vivo patre ftlius mor- 
tuus sit, nemo htercs ex eo testamento 
existere possit; quia scilicet ab initio 
non constiterit testamentum.” Just. 
Inst. Hb. 2, cap. 13, s. 5. 

And the rule was extended to tho 
children of a son who was dead, or ceased 
to be under his father’s power; and 
was further extended by Justinian to 
all the children of a testator, femalo 
as well as male, and all the other de¬ 
scendants by the mole line. Lib. 2, 
o. 13, s. 5. 

And even the arrogation of an inde¬ 
pendent person, or the adoption of a 
child under the power of its natural 
parent, (in respect of which the civil 
law makes special provisions,) was a 
revocation of an antecedent will. “ Si 
quia enim poet factum testamentum 
adopts verit sibi filiurn per imperato- 


rem, cum, qui est sui juris uut per 
pnetorem, secundum nostrum consti- 
tutiouem, cuiu, qui iu potentate parentis 
fuerit, testamentum t-jus rumpitur, 
quasi uguationc sui htcrcdis.” Lib. 2, 
c. 17, s. 1. 

Tho civil law, too, loft it open to 
children to compluin, not only thnt 
they were omitted in a will, but that 
they were unjustly disinherited; and 
the suggestion in such u coho was, 
thnt the testator was disordered iu his 
senses, though, to support his allega¬ 
tion, it was onljr necessary to provo 
that the will was inconsistent with tho 
duty of a parent. Sco Just. Inst, 
lib. 2, c. 18, I)e inofficioso testamento. 
Happily theso laws, so hostile to tho 
spirit and genius of our free constitu¬ 
tion, have never found a reception iu 
this country, whoso sound policy it has 
been to leuvo unfettered the power of 
disposing of property. 

(/) Overbury v. Overbury, 2 Show. 
242; Luyy v. Lngg, 2 Salk. 692, [1 Ld. 
Eaym. 441, 12 Mod. 236;] Brown v. 
Thompson , 1 Eq. Ah. 413, pi. 16; Eyre 
v. Eyre, 1 P. W. 304, n., and Cas. eit. 
2 Ed. 266, 1 Phillim. 478. 

(y) See Bartons v. Lanoe, 1 Yes. 192, 
[1 Wils. 243, Amb. 667;] Gibbons y. 
Gaunt, 4 Yes. 848. 

(h) Dick. 445, dt. 4 Burr. 2182. 

(*) Spraage r. Stone, Amb. 721. 
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operation, if there should'be a total change in the situation of 
his family (A). 

It has never been decided, whether to produce revocation the 
childrdh must spring from the subsequent marriage, or it is 
sufficient that a testator has future children of an existing mar¬ 
riage, survives his wife, apd then marries again, but has no 
children by the second wife. In Gibbons v. Gaunt (l), Sir if. 
P. Arden , M. B,, inclined to the conclusion, that the order of 
the events made no difference, and that the will was equally 
revoked in either oase. 

[Marriage and the birth of issue do not produce revocation 
of a will made before 1838, where there is a provision made for 
the wife and children by the will itself («»), or, it is conceived, by 
settlement executed previously to the will. But it follows, from 
the dootrine before alluded to, viz., that this kind of revocation 
is the result of a tacit condition annexed to the will, taken in 
connexion with the circumstances as they exist at the date of its 
execution, that a provision for -wife and children, under a settle¬ 
ment executed after the will, cannot prevent revocation, as it 
might havo done, if the quostion hod been one merely of 
intention (//). Neither will a provision for the •wife alone suffice, 
though mode before the will ( o ); and it is not clear that a pro¬ 
vision for children alone, though made before the will, would be 
sufficient for that purpose; for since tho revocation by marriage 
and the birth of children results from a tacit condition annexed 
to tho will, that it shall bo so revoked unless both wifo and 
children are provided for, and is not depondent on the testator’s 
intention, no circumstance demonstrative of a contrary intention 
on his port, such as a provision for ohildren (though the birth of 
children necessarily supposes marriage), can aifect the question. 
And Kcncbel v. Scrafton (before referred to) in terms confines 
the exception to tho case where both wife and children are 
provided for.] 

According to the opinions of Lord Mansfield (;;), Lord 1Ellen- 


[k) Doe v. Lancashire, 6 T. R. 49; 
[ Israeli v. llodon, 2 Moo. P. C. 0. 51; 
Matson v. Magrath, 1 Rob. 680, 6 No. 
Cas. 709, 13 Jnr. 360.] 

( l ) 4 Vcb. 848. 

[(»») Kttiebel v, Scrafton , 2 East, 630. 
This decision was overlooked by Sir C. 
CreesmU in Be Cadytcold, 1 Sw. & Tr. 
34, 27 L. J. Prob. 36, which cannot 
therefore be taken as an authority. 

(») Israeli v. llodon, 2 Moo. P. C. C. 


61; overruling Talbot v. Talbot, 1 Hagg. 
706; Johnston v. Wells, 2 Hagg, 661, 
and apparently Ex parte Earl of lichee - 
ter , 7 Ves. 348; see also Matson v. 
Magrath, 1 Rob. 680, 6 No. Cas. 709, 
13 Jur. 360. 

(o) Marston v. Roe d. Fox, 8 Ad. & 
Ell. 14, 2 Nev. & P. 504, which seems 
to overrule Brown v. Thompson, 1 Eq. 
▲b. 413, pi. 16.] 

(p) Brady v. Cubit , Doug. 31. 
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borough (y), [and Tindtii , C. J. (>•),] the revocation does not toko chapteb vn. 
place, where the will disposes of less than the whole estate. 

Supposing this to be clear (though it has never been positively 
decided), it would remain to be considered, whether a will which 
actually, though not professedly, disposes of the testator’s entire 
estate, as where there are particular gifts sufficient to absorb the 
whole, but no residuary disposition, falls within tho principle. 
[Considering, however, that the inquiry is not what tho testator 
intended, but of the fact whether tho wifo and children bo pro¬ 
vided for, it can scarcely bo doubted that this question would, if 
it arose, be answered in the aflirmativo.] In Manton v. lloc (#), 
it was contended, that tho descent of an after-acquired real 
estate upon the child, in whoso favour tho will was contended to 
be revoked, prevented the revocation; but Tuufaf, C. J., who 
delivered tho judgment of tho Court, of Exchequer Chamber, 
expressed a decided opinion against allowing the question of 
revocation, depending upon a tacit condition annexed to the 
will, to be influenced by circumstances posterior to its oxocution; 
though, as the Court considered that what had here dosconded 
to the child was a mere legal estate, the caso did not raise the 
point. 

It seems, also, that marriage and the birth of a child or Will not re¬ 
children revoke a will which is subject to tho old doctrine, only favour of a 
where the effect of throwing open tho properly to the disposition P ^-° xiatin g 
of the law, would bo to lot in such after-born child or children; 
for, if it would operate for the exclusive benefit of a pre-existing 
child, the ground for subverting tho will fails. Thus, in Sheath 
v. York (t), where a testator having a son and two daughters, 
directed his real and personal estate to be sold for payment of 
his debts and for the benefit of those children. Tho testator 
was at that time a widower, he married again, and had issue, 
one child. The question arose on a bill filed by tho creditors 
for a sale, whether the will was rovoked as to the real estate. 

Sir W. Grant held that it was not. “ In all the cases,” ho said, 

“ the will has been that of a person, who, having no children at 
the time of making it, has afterwards married, and had an heir 
bom' to him. The effect has been to let in such after-bom heir 
to take on estate disposed of by a will made before his birth. 

The condition implied in these cases was, that the testator, when 


A 


?) Reneiel r. Seraflon, 2 East, 641. 
r) Manton r. 'Roe d. Fox, 8 Ad. & 
67.] 


(») 8 Ad. & ED. 14. 
(/) 1 Yes. & B. 390. 
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chapter vn. he made his will in favour* of a stranger, or more remote rela¬ 
tion, intended that it should not operate if he should have an 
heir of his own body. In this ease, there is no room for the 
operation of such a condition, a? this testator had children at the 
date of the will, of whom one was his heir apparent, and was 
olive at the period of the second marriago, of the birth of the 
children by that marriage, and of the testator’s death. Upon no 
rational principle, therefore, can this testator be supposed to 
have intended to revoke his will on acoount of the birth of other 
children, those children not deriving any benefit whatever from 
the revocation, which would liavo operated only to let in the 
eldest son to tho whole of that ostatc, which he had by the will 
divided between the eldest son and the other children of -the 
first marriage.” 

Remarks The reasoning of the M. R. extends only to oases in which 
y^°York. ettth the heir is among the pre-existing ohildrcn; and, it is probable, 
that the revocation would take effect, notwithstanding the exist¬ 
ence of such childron, where the consequence of the intestacy 
would be to cast the estate on one of the subsequently-born 
children (being an eldest or only son), or upon the children of 
both marriages (all being daughters). Such is the rule in regard 
to personal estate (this, or at least the children’s share of it, 
being distributable among all the children pari passu), a testa¬ 
mentary disposition of which has been decided to be revoked by 
a subsequent marriage and birth of children, notwithstanding 
the prior existence of children (w). These observations assume, 
that the effeot of the will being revoked by the application of 
the doctrine in question, will be to produce intestacy; but this 
is not necessarily the case; for the consequence of the revoca¬ 
tion might have been (;r) to revive a prior uncancelled will, 
which contained a provision for the wife and children, protect¬ 
ing it from the revocation which the marriage and the birth of 
ohildren produced on the subsequent will. 

Death of child At one period, it appears to have been supposed, that, if the 
ljfeSnefim" child or children, whose birth had revoked or contributed to 
material. revoke the will, died in the lifetime of the testator, this event 
would restore its efficacy; the reasoning being founded on a 
fancied, but evidently mistaken analogy to the case of a will 
whose operation has been restored by the destruction of a subse- 

(«} Holloway t. Clarke, 1 Fhillhn. Wright v. Hetherwood, 2 Salk, by Evans, 

339; [Walkn-v. Walker, 2 Curt. 854:] 593, n, 

see also Gibbons v. Count, 4 Vos. 849; [(?) Not since 1 Viet. e. 26, s. 22.] * 
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quent revoking or inconsistent will (y). The latter doctrine, 
however, is obviously a oonsequenco of the ambulatory state of 
the instrument during the testator’s lifetime, and stands upon 
grounds which do not apply to 4he doss of revocations under 
consideration; and therefore it has been, in later times, most 
properly adjudged, that a will, once revoked by marriage and 
the birth of a ohild, continuos revokod, notwithstanding the 
deoease of such ohild before the will takes effect (z). 

[It seems, therefore, that the rule of law is this, that a will 
executed before the statute 1 Viet. c. 20, is revoked by subse¬ 
quent marriage and the birth of issue, unless provision is made 
for them by the will, or by provious settlement; or unless rovo- 
oation would produce no benefit to those objects.] It was for a 
long time a question whether the presumed revocation could be 
rebutted by parol evidence [of circumstances or declarations 
showing merely a contrary intention on the part of the testator.] 
In Brady v. Cubit (a), Lord Mansfield considered the evidenoo 
to be admissible; but his notion was warmly opposed in Good- 
title v. Qtway (b) by Eyre, C. J., who observed that, in cases of 
revocation by operation of law, the presumptio juris is so violent, 
that it does not admit of circumstances to be sot up in evidenco 
to repel it. Lord Kenyon and Buffer, J., in Doe v. Lancashire (c), 
also strongly expressed their objection to, and disregard of, the 
parol evidence, which had been adduced to bIiow that the tes¬ 
tator intended to make another will excluding the child, whose 
birth, with the previous marriage, produced the revocation. 
Sir R. P. Arden, M. R., in Gibbons v. Caunt (d), said, that he 
believed they went the length of admitting the evidence, but he 
did not like it. In Kenebel v. Serafton ( e ), parol evidenoe of on 
intention not to revoke was offered; but Lord Loughborough , on 
sending the case to the Court of X. B., observed, “that the 
parol evidenoe did not weigh at all, being only conversations, 
and not amounting to a republication, a court of law would pay 
no regard to it: ” but the conclusion at which the Court arrived 
on another point rendered it unnecessary to enter into the ques¬ 
tion of the admissibility of the evidence. This question has 
qow been Set at rest by Marston v. Roe (/), in which the judges, 

(v) Wright v. Nethenccod, 2 Salk. (e) 5 l 1 . R. 61. 
by Evans, 693, n.; 2 Fhillim. 266, n. id) 4 Ves. 848. 

(s) Edgar v. Edgar, cit. 1 Phillim. (r) 6 Ves. 663, 2 East, 530. 

413; Suliivan v. Sullivan, cit. 1 Fhillim. (/) 8 Ad. & El. 14. [This case seems 

343; Emerton ▼. Eovilie, 1 Fhillim. 342. to have beenovcrlooked by Sir E. Sttgden 
(a) Dougl. 31. in Hall v. Rill, 1 D. & war. 114,115.] 

\b) 2 H. Bl. 622. - 
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REVOCATION OF WILLS 

. after on elaborate argument, unanimously decided against the 
admissibility of the evidence, as being productive of the evils, 
the prevention of which was the great object of the enactments 
respecting wills in the Statute of Frauds. This view of the 
subject, of course, excluded the applicability of the oases in the 
ecclesiastical courts, where the evidence was long admitted in 
regard to wills of personal estate (g). No question of this 
|a nature can occur, under any will made since the year 1837, os 
the act 1 Yict. c. 26, sect. 18, has providod, “ That every will 
. made by a man or woman shall be revoked by his or hor 
marriage (except a will made in exercise of a power of appoint¬ 
ment, when the real or personal estate thereby appointed would 
not, in default of such appointment, pass to his or her heir," 
customary heir, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distributions’^/*)); 
and (s. 19) that “ no will shall be revoked by any presumption 
of an intontion on the ground of an alteration in circum¬ 
stances.” 

These clauses suggest only two remark:— % 

1st, That, unless in the expressly excepted cases, marriage 
alone will produce absolute pud complete revocation, as to both ‘ 
rod and personal estate; and that no declaration, however ex¬ 
plicit and earnest, of the testator’s wish that the will should 
continue in forco after marriage, still less any inference of in¬ 
tention drawn from the contents of the will, and, least of all, 
evidence collected aliunde, will prevent the revocation. 

2nd, That merely the birth of a child, whether provided for 
by the will or not, will not revoke it; the legislature, while it 
invested with a revoking efficacy one of the several circum¬ 
stances formerly requisite to produce revocation, having wholly 
disregarded the other. 

The new rule, though it may sometimes produce inoonveni- 
enoe, has at least the merit of simplicity, and will relieve this 
branch of testamentary law from the many perplexing distinct 
tions which grew out of the pre-existing doctrine. 


( 7 ) See Gibbent v Grots, 2 Ad. 466; 
Bax v. Mariton, 1 Ourt. 491. [The 
praetioe of those courts is now altered 
u conformity with Marston r. Roe; 
Israeli v. J Sodom, 2 Moo. P. C. O. 61; 
Mattbn t, Magrath, 1 Rob. 680, 6 No. 
*Cas. 709, 13 Jut. 360. 

_(A) I. a., next of kin, as such. 

Where the limitation in default of ap¬ 


pointment was to the donee's children, 
who happened to be also his next of 
kin under the statute, the exception 
was nevertheless held to apply, Rs 
Fxttroy, 1 Sw. Sc Tr. 133; Jit Femciek, 
L. R., 1 P. Ss 33. 319. A fortiori 
where the limitation in default is tef 
Borne only of the statutory next of kin. 
Re J PT’uar, L. R., 1 P. ft D. 671. 


PDF Compressor Pro 


BY BURNING, CANCELLING, ETC. 

[Wills made before 1838 are still governed by the old law, so 
far as respects revocation^ by marriage, and the birth of issue. 
By sect. 34 of the act 1 Viet. o. 26 it is enacted, that “ the act 
shall not extend to any will made before the 1st January, 
1838and although (as we shall hereafter see (*), all aots of 
revocation, ichieh arc apparent on the face of the will, must, as to 
wills modo before that date, be executed in conformity with the 
requirements of the new law; yet this seotion loaves all other 
modes of revoking such wills—namely, those which do not 
appear on the face of the will—to the operation of tlio old law; 
and, Consequently, marriago alono, without tho birth of children, 
will not, at the present day, revoke a will made before 
1838 (*).] 


♦ 


Section II. 

Pi/ Burning^CqnecUipg, Tearing , or Obliterating. 

Bv the 6th section of tho Statute of Frauds (/) [it is enacted, 
“ that no devise in writing of any lands, tenements or horodita- 
jnents, nor any clause thereof, shall be revocable otherwise than 
by some other wjll or codicil in writing, or other writing de¬ 
claring the same, or] by burning, cancelling, toaring, or obli¬ 
terating the same by tho testator himself, or in his presence and 
by his directions and consent; [but all devises and bequests of 
lands and tenements shall remain and continue in force until 
the same be burnt, cancelled, torn, or obliterated by tho testator 
or his directions in manner aforesaid, or unless tho same bo 
altered by some other will,” &c., executed as therein mentioned. 
But the] burning, cancellation, tearing, or obliteration was not 
required to be attested by witnesses. [As the revocation of a 
will of personalty was subject only to the restriction (/«) of not 
being altered or changed by any words, or by will by word of 
mouth only, except the same were committed to writing, any of 
the actp mentioned in the 6th section were of course sufficient to 
revoke such a will.] 

£(*) Brooke v. Kent, 3 Moo. JP. C. C. 1 Curt. 708. 

334, and other cases post, p. 143. (0 29 Car. 2, o. 3, a. 6; Irish Pari. 7 

4 'iky Langford ▼. Little, 2 Jo. & Lat. Will. 3, o. 12, a. 6. 

633; Be Shirley, 2 Curt. 867,'overruling (»*) See sect. 22 of Eng. & Ir. Sta¬ 

ll contrary dictum in Hobbs v. Knight, tntc. 

J.—^VOL. I. X 
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REVOCATION'OF WILLS 


CHAPTER VIXk 


Evidence of 
animua ad¬ 
mitted. 


Revocation 
by partial 
tearing. 


The enactment has not»been construed so strictly as to exclude 
all evidence tending to show quo animo the act was done, which 
is a conclusion to he drawn by a court or jury from all the cir¬ 
cumstances. The mere physiofcl act of destruction is itself equi¬ 
vocal, and may he deprived of all revoking effioaoy by explanatory 
evidence, indicating the animus revooandi to be wanting. Thus, 
if a testator inadvertently throws ink upon his will, instead of 
sand (m), or obliterates [or attempts to destroy] it during a fit of 
insanity (n), [or tears it up under the mistaken impression that 
it is invalid (o),] it will remain in full foroe, notwithstanding 
such occidental or involuntary [or mistaken] aot. So, the 
destruction of the instrument by a third person in the lifetime, 
but without the permission or knowledge of the testator, would 
not affect its validity; & fortiori, if the destruction took place 
after his decease (p). In the converse oase, however, where 
there is an intention on the part of the testator to destroy the 
will, but the act is not completed, the authorities present more 
matter for consideration. 

The early oase of Bibb d. Mole v. Thomas (q) has generally 
been considered to establish that a very slight act of tearing is 
sufficient to effect a revocation, if done with such intentipn; the 
facts were as follows:—The testator (who had frequently declared 
himself dissatisfied with his will), being one day in bed near the 
fire, ordered W., a person who attended him, to fetch his will, 
whioh she did, and delivered it to him, it being then whole, only 
somewhat creased; he opened and looked at it, then gave it a rip 
with his hands, so as almost to tear a hit off, then rumpled it 
together, and threw it on the fire; but it fell off. However it 
must soon have been burnt, had not W. taken it up, and put it 
into her pooket. The testator did not see her do so, hut seemed 
to have some suspicion of it, as he asked her what she was at, to 
which she made little or no answer; the testator several times 
afterwards said that was not, and should not he his will, and Jbid 
her destroy it; she said at first, “ So I will when you have made 
anotherhut, afterwards, upon his repeated inquiries, she falsely 
told him that she hod destroyed it. She asked him to whom the 
estate would go when the will was burnt P he answered, to his 


[(m) Per Lord Mansfield, Burtonshaw 
v. Gilbert, Cowp. 62.T 
(m) Seruby v. Foraham, 1 Ad. 74. 
r Borlase V. Borlase, 4 No. Css. 139; 
Be Shaw, 1 Curt. 905; Be Downer, 18 
Jur. 66; Brunt ▼. Brunt, L. R., 3 


P. & D. 37. 

(o) Giles y. Warren, L. R., 2 P. & 
D. 401 

(p) Haines v. Haines, *2 Veni. 441. 
(g) 2 W. Bl. 1043. 
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- sister and her children. The testator Afterwords told a person otuwhb vn. 
that he had destroyed his will, and should make no other until he 
had seen his brother J. M., and desired the person would tell his 
brother so, and that he wanted to’see him; he afterwards wrote 
to his brother, saying, “ I hove destroyed my will which I made; 
for, upon serious consideration, I was not oasy in my mind about 
that will;” and desired him to come down, saying, “ If I die 
intestate, it will oauso uneasiness.” Tho testator, however, died 
without making another will. The jury thought this a sufficient 
revocation, and the Court of C. P. was of the same opinion, on 
a motion for a new trial; Do Grey , C. J., observing, that this 
case fell within two of tho specifio acts described by the Statute 
of Frauds; it was both a burning and a tearing; and that 
throwing it on tho fire, with an intent to burn, though it was 
only very slightly singed and fell off, was.sufficient within the 
statute. 

It is not, however, to be inferred from this case, that the more More attempt 
intention, or even attempt, of a testator to bum, cancel, tear, or 
obliterate his will, is sufficient to produco revocation, within the necessarily 
meaning of the Statute of Frauds; for, the legislature having revocatory - 
pointed out certain modes by which a will may be revoked, it is 
not in the power of the judicature, under any circumstances, to 
dispense with part of its requisitions, and accept tho mere inten¬ 
tion or endeavour to porform the prescribed act, as a substitute 
or equivalent for the act itself, though the intention or endeavour 
may have been frustrated by the improper behaviour of a third 
person. 

Thus, in Doe d. Reed v. Harris (r), where it appeared by the 
evidenoe of the testator’s servant, that the testator had thrown 
the will on the fire, from whioh it was immediately snatched by 
a relative who lived with him, when the fire had merely singed 
the cover. The testator afterwards insisted upon her giving up 
the will to be burnt, which she promised to do; and, in order to 
satisfy the testator, threw something into the fire, whioh was not 
the will (as she represented it to be), of whioh the testator 
appears to have had some suspicion; for, upon tho witness 
expressing her doubt whether the will had been destroyed, the 
testator said, “ I do not care, I will go to L., if I am alive and 
well, and make another will.” The Court of Q-. B. held, that 
the will was not revoked, on the ground that there had been no 


(r) 6 Ad. & Ell. 209, [2 Nov. & P. 616.] 
K 2 
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aaixrm'm. aotuol burning of the instrument. “ It is impossible,” said Lord 
Denman , c< to say that singeing a cover is burning a will within 
the meaning of the statute.” Pattcson, J., said, “ To hold that 
it was so, would he saying, thht a strong intention to bum, was 
a burning. There must be, at all events, a partial burning of 
the instrument itself; I do not say that a quantity of words 
must be burnt; but there must be a burning of the paper on 
which the will is.” 

It was held, however, that the slight burning whioh occurred 
in this case, with the attendant circumstances and conduct of the 
testator, though not sufficient to satisfy the Statute of Frauds, 
yet had the effeot of revoking the will in regard to property to 
which that statute did not extend, as copyholds («). 

a teStarSJL But ( to return to oases within the statute) it is dear, that if a 
pends the de« testator is arrested in his design of destroying the will, by the 
before^* 0 * remonstranoe or interference of a third person, or by his own 
completion, voluntary change of purpose, and thus leaves unfinished the work 
of destruction which he had commenced, the will is unrevoked; 
and the degree in which the attempt had been accomplished, 
would not, it should seem, be very closely scrutinized, if the tes¬ 
tator himself had put his own construction upon his somewhat 
equivocal act, by subsequently treating the will as undestroyed. 

Thus, in Doe v. Pcrftes (t), where a testator, upon a sudden 
provocation by one of the devisees, tore his will asunder; and, 
after being appeased, fitted the pieoes together, and expressed 
his satisfaction that it was no worse, and that no material injury , 
had been done; it was held that the will remained unrevoked. 
Ilere, (to use the language of a distinguished Judge) («) the 
intention of revoking was itself revoked, before the aot was 
complete. [And in Elms v. Elms (a?), the testator had tom his 
will nearly through, but the evidence seemed to show that he. 

' intended to do more, and was stopped by the remonstrance of a 
person present, and it was held that the will was not revoked.] 

In one instance, the Prerogative Court decided in favour of a 
tioa ofwilS?’ will, without any distinct proof of its existence after the death of 
the testator, or of its destruction in his lifetime; there being 
strong reason, under all the circumstances, for supposing that 
the testator had unintentionally destroyed it; or, at all events* 




>) Dm d. Retd v. ITarrit, 8 Ad. & 


(0 SB. & Aid. 489; [and compare 841, 27 L. j. Prob. 96.* And see Re 

Re Colbery, 1 No. Caa. 90,2 Curt. 832.] Cockayne, 1 Dea. 177,2 Jur. N. S. 484.] 


M Vide 6 Ad. & Ell. 215. 

[(*) l Sw. A Tr. 155, 4 Jur. N. S. 
841, 27 - 
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that its destruction, whenever effected,. was without hia con- ohaftob vn. 
ourrenoe (y). The general rule in that oourt seems to he, that if 
a will is traced into the testator’s possession, and [at his death] 
either cannot he found (a), or is fo\md torn (a), the presumption 
is (in the ahsenoe of circumstances tending to a contrary con¬ 
clusion (6)), that he destroyed or tore it animo revooandi; hut 
that if the will is traced out of the deoeased’s custody, it is in¬ 
cumbent on the party asserting the revocation to prove that the 
will came again into suoh custody, or was destroyed hy his direc¬ 
tions (c). [If, after executing his will, the testator becomes in¬ 
sane, and it appears that the will was in his oustody as well after 
as before the time when he became so, it cannot be assumed that 
he tore or destroyed it while he was sane; the fact must be 
proved affirmatively (d). 

Where a penoil instead of a pen is used, the cancellation is not Obliteration 
necessarily ineffectual (e), but is always primA facie considered b y a P euoi1, 
deliberative (/), and it must be shown that it was intended to 
be final.] 

A revocation by obliteration may be either partial or total. If Effect of 

partial ob¬ 
literations. 


(y) Davis v. Davis, 2 Ad. 223; [and 
see Fatten v. Boulton, 1 Sw. & Tr. 65, 
27 L. J. Frob. 41, 4 Jur. N. S. 341.] 
(c) Lillie v. Lillie, 3 Hagg. 184; 
Wargent v. Soilings, 4 Hagg. 246; 
Tagart v. Squire, l Curt. 289; [ Welch 
v. Phillips, 1 Moo. P. C. C. 299; Brown 
v. Brown, 8 Ell. & Bl. 876; lie Shaiv, 
1 Sw. & Tr. 62; Finch v. Finch, L. R., 
1 P. & D. 371.] 

(а) Hare v. Nasmyth, 3 Hagg. 192, 
n.; Lambcll y. Lambell, ib. 668; [ Wil¬ 
liams y. Jones, 7 No. Cas. 106; Be Lewis, 
1 Sw. & Tr. 31, 27 L. J. Prob. 31. 

(б) As to the evidence required to 
rebut the presumption, see Saunders v. 
Saunders, 6 No. Cas. 618; Battyl v. 
Lyles, 4 Jur. N. S. 718 ; Be Gardner, 
1 Sw. & Tr. 109, 27 L. J. Prob. 66; 
Be Bipley, 1 Sw. & Tr. 68, 4 Jur. N. S. 
342; Be Simpson, 6 Jur. N. S. 1366; 
Be Peehell, ib. 406; Eckersley v. Platt, 
L. R., 1 P. & D. 281. If declarations 
made by the testator after the date of 
the will are adduced to rebut the pre¬ 
sumption, the like declarations are 
admissible in reply, Keen y. Keen, L. 
R., 3 P. & D. 106. As evidence of 
the animus with which an act was 
dono, less weight is of course due to 
subsequent (Pemberton y. Pemberton, 13 
Yes. 310; Be Weston, L. R., 1 P. 
& D. 633) than to contemporaneous 

g ohnson v. Lyford, L. R., 1 P. & 

. 646) declarations of tho testator. 
To prove the act, such subsequent 


declarations are wholly inadmissible, 

Staines v. Stewart, 2 Sw. & Tr. 320, 

31 L. J. Prob. 10. Tho will being jjyideneo to 

lost or destroyed, and the animus prove contents 

revocandi disproved, probate will be 

granted of its contents as proved by 

secondary ovidenco, e. g., draft, copy, 

or parol testimony: see same cases, 

and Clarkson v. Clarkson, 2 Sw. & Tr, 

497, 31 L. J. Prob. 143; Podmore v. 

Whatton, 3 Sw. & Tr. 449, 33 L. J. 

Prob. 143; Burls v. Burls, L. R., 1 P. 

& D. 472 ; James v. Shrimpton , 1 P. I). 

431; Sugden v. Lord St. Leonards, 1 P. 

D. 164. In tho last caso tho contents 
were proved by a single interested wit¬ 
ness. Tho same caso establishes tho 
admissibility, as evidence of contents, of 
tho testator’s declarations whensoever 
made, overruling Quick v. Quick, 3 
Sw. & Tr. 442, 33 L. J. Prob. 14G; 
and further, that probato may bo Probate of 
granted of so much of tho will at the part of a will, 
evidenco ascertains, though other part 
is not ascertained.] 

(c) Colvin v. Fraser, 2 Hagg. 327; 

[and sec Wynn v. Hcveningham, l Coll. 

638, 639. 

(d) Harris v. Berral, 1 Sw. & Tr. 

163 ; Sprigge v. Sprigge, L. R., 1 P. & 

J). 608. 

(e) Hence v. Hence, 18 Ves. 348. 

If) Francis v. Grover, 6 Hare, 39, 

and tho cases there cited; Be Hall, 

L. R , 2 P. & D. 266.] 
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the testator draws a pen fever port of the will only, a revocation 
~ is effected pro tanto, and the nnobliterated portions remain in 
force (g) ; as where (to put‘a common case) a testator, after 
having devised property to several persons, strikes out the name 
of one of the devisees, by which act he gives to the will the same 
operation as if that devisee had died in the testator’s lifetime. 
If the estate or interest of the co-devisees was joint, the entire 
property would vest in the survivor or survivors (h) ; if they were 
tenants in oommon, the share of the deceased devisee would lapse, 
and a partial intestacy bo produced (i) ; unless the subject of 
gift were a pecuniary legacy, or any other article of personal 
estate, which would fall to the residuary legatee, if there was 
one; or unless the will was made since the year 1837, in whioh 
case the revocation of a specific devise would oast the real estate, 
which was the subject of such devise, into the hands of the re¬ 
siduary devisee. [If certain words, forming part of a devise,, 
are obliterated, it is to be seen what is the effect of those which 
remain: if they are sensible per se, and do not give any person 
(apart, of course, from their indirect operation of increasing the 
residue) a larger estate than he would have taken by the will, or 
a new estate, the obliteration works a valid partial revocation. 
This appears to be the effect of Swinton v. Bailey (&), where a 
testator who died in 1836 devised certain lands to his “ mother, 
Elizabeth Eley to hold to his said mother, Elizabeth Bley, 
her heirs and assigns for ever .” After execution he drew his pen 
through the words in italics, and above them wrote “Eley.” 
The question was whether the fee simple was cut down to 
a life estate. It was argued that for this purpose some¬ 
thing more than revocation was needed, for the life estate 
was a new estate, and that the cose was in substanoe one not 
of obliteration but of alteration, which failed for want of due 
execution. But it was held that the obliteration, operating 
simply by way of revocation, had cut down the fee simple to a 
life estate; for the life estate was clearly less than the estate in 
feo/and was included in it. “ In the eye of the law,” said Lord 
Cairns, “ a gift to A., his heirs and assigns, is what it says, a 
gift to all those persons. No doubt the law says that the estate 
given to the heirs shall vest in A.; but it is a gift to the heirs 

(p) Sutton v. Sutton, Cowp. 812. (£) 1 Ex. D. 110, affirmed in D. P., 

[(a) Larkina v. Larkina, 3 Bos. & P. 48 L. J., Ex. 67, reversing the deei- 

16; Short v. Smith, 4 East, 419 ; Sum- sion of the Exoh. Division, ■where it 

phrcya v. Taylor, 7 Bac. Ab. Gwil. 363. was held that obliteration, to be effieo- 
(i) Per Almmky, C. J. and Chambre, tnal under sect. 6, must be of a oom- 
J., 3 B. & P. 21, 22. jdete “ clause ’* or eenteaoe. But this 

is inconsistent with Larkina v. Zorkina.'] 
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[nevertheless-” At this day the cosfe is chiefly interes ti ng on ohameb vn. 
acooimt of this dissection of the limitation in fee.] 

In order to constitute a revooatory obliteration, it is not 
essential that every word shall b*e obliterated; the revocation is 
complete if enough of the material part be expunged, to show 
an intention that the devise Bhall not stand; as where the tes¬ 
tator draws his pen across the devisee’s name (/). But where Effect of 
the name occurred several times in the course of the will, and 
the testator drew his pen across the name in some instances, and 
left it standing in others, it was held, that the bequests were 
not revoked; the V.-C. observing, that as the description, 
and in some places the name, of the legatee remained uncan¬ 
celled, the Court would not be warranted in holding that tho 
bequests to her were rovoked («»). But the obliteration, in the 
envelope of a will, of the words referring to it as the will of the 
testator, accompanied by expressions written by him, showing 
that he considered, that it was revoked by another will, whioh, 
for want of being duly attested, had no such operation, is, of 
course, not such an obliteration as to have tho effect of roYoking 
the will (n). 

And here it may be obsorved, that, where the act of canoella- Effect where 
tion or destruction is connected with tho making of another ^ 
will, so as fairly to raise the inference, that the testator meant y. ifch n . ? ow 
the revocation of the old to depend upon the effioacy of the 8 P osltlon ' 
new disposition, such will be the legal effect of tho transaction; 
and therefore, if the will intended to bo substituted is inopera¬ 
tive from defect of attestation, or any other cause, the revocation 
fails also, and the original will remains ’in force. As where a 
testator, having some time before executed a will, duly attested, 
to each sheet of which he hod affixed a seal, instructed his soli¬ 
citor to prepare another, and signed tho draft preparod from 
those instructions, and then proceeded to tear off the seals of 
the old will; when, after all tho seals but one hod been thus 
removed, he was informed, that the new will would not bo 
operative upon his lands in its then state, which induced him to 
desist; and before the new will was complete, the testator died: 
it was held, that the original will remained unrevoked ( 0 ). 

'll) See Mence v. Mence, 18 Yes. 350. Cowp. 812; Winsor v. Pratt, 6 J. B. 

m) Martini r. Gardiner , 8 Sim. 73. Moo. 484, 2 Br. & B. 650; [Pcnott v. 

n) Grantly v. Garthicaite, 2 Bubs. 90. Perrott , 14 East, 440 ; Scott v. Scott, 1 

o) Hyde v. Hyde, [1 Eq. Ab. 409,] 3 Sw. & Tr. 258; Clarkson v. Clarkson , 3 
Ch. Rep. 166; see also Onions v. Tyrer, Sw. & Tr. 497, 31 L. J. Prob. 143 ; 

IP. W. 343, Pee. Gh.459; [Burtonshaw Dancer v. Crabb, L. R., 3 P. & D. 98. 

▼. Gilbert, Cowp. 49;] Sutton v. Sutton , 
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Partial ob¬ 
literation con¬ 
nected with a 
new disposi¬ 
tion. 


Effect where 
a testator 
having mode 
two incon¬ 
sistent wills, 
revokes the 
later. 


Effect of dc- 


[In like manner, ■where*’ the later of two inconsistent wills is 
destroyed on the supposition that the earlier will is thereby 
revived; if this supposition be (as by the existing law we shall 
presently see it is) erroneous, the later will remains unrevoked. 
In this oase, as in the former, the aot of destruction is referable, 
not to any abstract intention to revoke, but to an intention to 
validate another paper; and as the condition upon whioh alone 
the revocation was intended to operate is in neither oase ful¬ 
filled, in neither does the animus revocandi exist (/>)]. 

And the same principle applies to partial alterations; so that, 
whore a testator strikes out the name of a devisee, and at the 
same time interlines that of another, or substitutes a larger or 
smaller interest or share for that which he had previously given, 
if the interlineation is inoperative for want of an attestation, the 
obliteration will also fail of effect (q). 

[But the mere intention to make at some indefinite future 
time a new will, is not enough to prevent revocation (r)]. 

Where the later of two inconsistent wills was [lost («) or] 
cancelled (t), or otherwise revoked by the testator in his lifetime, 
the effect of such revocation clearly was, according to the old 
law, to restore the prior will to its original position; and such 
restored will, if not revoked by any subsequent aot of the 
testator, came into operation at his decease; and the distinction 
sometimes suggested, between cancelled wills which did, and 
those whioh did not, contain express clauses of revocation, in 
regard to their revoking effect upon an earlier unooncelled 
will («), was wholly without foundation. The clause of revoca¬ 
tion, like every other clause, was ambulatory and silent until 
the death of the testator called the will into operation (c). In 
the Ecclesiastical Court, however, Sir J. Nicholl laid it down, 
that the legal presumption was neither adverse to nor in favour 
of the revival of a former uncancelled, upon the cancellation of 
a later revocatory, will. The question was, he said, open to 
deoision either way, according to facts and circumstances (x). 

Sometimes a testator for greater security executes his will in 


[(/?) Powell v. Poicett, L.R., 1P. &D. 
209, overruling Dickinson v. Swatman, 
4 Sw. & Tr. 206, 30 L. J. Prgb. 84.] 
(y) Short V. Smith, 4 East, 419, (this 
case however did not raise the precise 
point); Eirke v. Kirke, 4 Buss. 436; 
[ Locke v. James, 11 M. & Weis. 901; 
and see corresponding cases under 1 
Vic$. c. 26, post, p. 142. 

(r) Williams v. Tyley, Johns. 630, 


better reported 6 Jur N. S. 86; Re 
Mitehcson , 32 L. J. Frob. 202. 

(a) Rainier v. Rainier, 1 Jur. 764. 

(t) Ooodright v. Glazier, 4 Burr.2612.] 

i w) See Boper on Revocation, 94. 
e) Harwood v. Goodright, Cowp. 92. 
x) Ustieke v. Batcden, 2 Ad. 116; 
[ana see Moore ▼. Moore, 1 Phillim. 
412; James v. Cohen, 8 Curt. 770, 8 
Jur. 249.] 
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duplicate, retaining one port and committing the other to the ghakkbto. 
custody of another person (usually an executor or trustee); and 
questions hare not un frequently arisen oa to the effect of his part of dupli- 
subsequently destroying one of sftch papers, leaving the dupli- wiU ’ 
cate entire. In these oases the presumption generally is, that 
the testator means by the destruction of one part to. revoke the 
will, but the strength of the presumption depends muoh upon 
circumstances. Thus, where (y) he cancels that port which is in 
bis own possession (the duplicate being in the custody of another ), 
it is very strongly to be presumed, that he does not intend the 
duplicate to stand, he having destroyed all that was within his 
reach (s). So, if the testator have himself possession of both, 
the presumption of revocation holds, though weaker (a), and 
even if, having both in his possession, he alters one, and then 
destroys that which he had altered, there is also the presumption, 
but weaker still. 

These several gradations of presumption were stated by Lord 
Erskine in Pemberton v. Pemberton (b), the circumstances of 
whioh were as follows:—Two ports of a will wore found in 
the possession of a testator at his death, the one cancelled, 
having various alterations in it, and the other not altered or 
cancelled; and the finding of the jury in three successive trials 
at law on these facts, and the evidence generally, was that the 
will was not revoked; and in that conclusion the L. C. finally 
concurred. 

Perhaps, in such a case, the presumption can hardly bo said 
to lean in favour of the revocation at all; for tho testator having 
made alterations in one part, and then cancelled the part so 
altered only, the conclusion would rather Seem to be, that he 
merely intended, by the destruction of that port, to get rid of 
the alterations, and to restore the will to its original state. And 
it is observable, that, in Roberts v. Round (c), where one of two 
duplicate wills was found partly mutilated, and the other care¬ 
fully preserved in the testator’s own possession, it was held, that 
the will remained unrevoked. 

The evidenoe in Pemberton v. Pemberton , as to the intent with 
which the act of cancellation was done, consisted partly of sub¬ 
sequent declarations of the testator, and these tended rather to 

(y) Soe Sir Edward Seymour's case, (s) Burtomhaw v. Gilbert, Cowp. 49; 
cit. Com. 463, 1 P. W. 346, [2 Vern. Bouyhey v. Uorcton , 3 Hagg. 191, n., 

742; and see Colvin v. Fraser, 2 Hagg. [2 Ca. tom. Lee, 532. 

266 : Riekards v. Mumford, 2 Ph i llim . (a) Re Haim , 6 No. Caa. 621.] 

23. | (6) 13 Yea. 310. 

(e) 3 Hagg. 648. 
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Effect of 
alteration in 
one duplicate. 


Effect where^ 
same expres' 
atoms ooour 
in -will and 
codicil, and 
testator ob¬ 
literates them 
in one only. 


*Aa to expres¬ 
sions of re-, 
aentment in 
wills. 


REVOCATION OF WILLS 

favour the revocation than otherwise; but both Lord Eldon and 
Lord Erskine adverted to the very little weight due to expressions 
thrown out by testators in conversation with persons respecting 
their wills. * 

[As the destruction of one part of a duplicate will is generally 
a revocation of the will, bo an obliteration made in one port will 
be considered of the same effeot as if made in both; for the two 
parts form together (if such be the intention, which is a question 
for the jury to decide) but one will, and an obliteration in one 
part is equivalent to an obliteration in both (d).] 

The principle on which the destruction of one part of a dupli¬ 
cate will is held to be a revocation, has been extended to a case 
in which the testator, having expressed the same purpose in 
both a will and codicil, obliterated it in the codicil alone. Thus 
in Uttcrson v. Uttcrson (<?), a testator, after disposing of the 
residue of his real and personal property among his children, 
introduced into the will an interlineation, excepting his son J., 
to whom he gave one shilling. By a codioil (being the fifth), 
after expressing his disapprobation of the conduct of this son, 
he declared it to be his determination that he (the son) should 
have no more of his property than one shilling. It appeared 
that the testator subsequently became reconciled to his son, and 
cancelled the oodicil by drawing his pen across it, but did not 
strike out the interlineation in his mil. This raised the question, 
whether the cancelling of the codicil destroyed the effect of the 
interlined clause in the will, with reference to some copyhold 
property; for, as to the freeholds, it was admitted that the inter¬ 
lineation was inoperative, for want of an attestation: and in 
regard to the personalty, the Ecclesiastical Court had held the 
cancellation of the codicil to have cancelled the excluding clause 
in the will; and of this opinion was Sir W. Grant , with respect 
to the copyholds. “ Even independently of the parol evidence 
of reconciliation,” he said, “it seems to me, that the act of 
obliteration speaks as dearly as words could have done a change 
of intention as to the exclusion, and not merely as to the mode 
of effecting it. It is the some as if he had said, * This oodicil 
no longer speaks my sentiments; I am no longer dissatisfied 
with my son, and no longer mean to make any distinction 
between him and my other children ’ ” (/). 

r(rf) JDoe d. Strickland v. Strickland, See also Hubbard y. Alexander, 8 Ch. 
8 0. B. 724. The second copy or part D. 788.1 
of the 'will was made two years after (*) 3 V. ft B. 122. 
the first; but was found by the jury *(/) Here it occurs to remark, that 
to have been intended as -a duplicate, testators should be dissuaded from 
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Sometimes tkiM is found, among the papers of a testator, a chjlpthb vn. 
codicil without the will of whioh it professes to he part; in suoh Effect of 
cases the question arises, whether or not the destruction of the tosta * or da- 
will (which it is to be presumed,’in the absence of proof to the 
contrary, was the act of the testator) operates, impliedly, to 
revoke the codicil also. This question, of course, depends 
mainly upon the contents of the several testamentary docu¬ 
ments. If the dispositions in the codicil are so complicated 
with, and dependent upon, those of the will os to bo incapable 
of a separate and independent existence, the destruction of the 
will necessarily revokes the codicil (g ); and before 1 Viet. o. 26, 

' the general presumption in the Ecclesiastical Courts was rather 
in favour of the intention to involve a codicil in the revocation 
of the will of which it was a part, where a contrary intontion 
could not be collected either from tho contents of the codicil 
itself or from extrinsio evidence (4). 

But if the codicil was capable, from tho nature of its contents, 
of subsisting independently of the will, its validity was not 
affected by the destruction of such will. Thus, where (t) a 
testator having made a will, the contents of which were un¬ 
known, the some not being found at his death, subsequently 
made a codicil in favour of an illegitimate child, bom sinoe the 
date of the will, and its mother, which ho entitled, “ A codicil 
to my last will, and to be taken as part thereof; ” Sir IT. Joiner 
decided, that the codicil was unrovoked, there being nothing 
to show an intention to rovoke it; and tho dispositions it 
oontained (which were in favour of those for whom the testator 
was under a moral obligation to provide, and who were not in 
existence when the will was executed), being of such a nature as 
to be capable of taking effect independently of the will. 

The act 1 Viet. o. 26, has considerably modified the law Revocation 

relating to the species of revocation which forms the subjeot of tearing^?’ 

the present section. It [enacts (sect. 20) “that no will or otherwise 
* u ' destroy in g 

codicil, or any port thereof, shall be revoked otherwise than as under the pre¬ 
tent law. 

malting or altering their wills (as they irritation has been effaced from recol- 
are often disposed to do), under the in- lection, or is remembered only to be 
fluenoe of any temporary excitement regretted. [The Probate Court will 
occasioned by the ill-conduct of a not readily omit from the probate any 
legatee; and, still more, from record- such record of displeasure, lie Sony - 
ing their resentment in their wills, wood, L. It., 2 P. & D. 251.1 
which may have the effect of wounding (#} Utlicke v. Bawden, 2 Add. 116. 

the feelings of, and oasting a stigma (A) Medlycottv.Aeeheton , 2 Add. 229; 

on, the offending party long after the Coppin v. Billon, 4 Hagg. 369. 
transaction whioh gave occasion to the (*) Toy art v. Squire, 1 Curt. 289. 
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' REVOCATION OF WILLS 

[aforesaid (t.e., by marriage), or by another will or codicil 
executed in manner hereinbefore required, or by some writing 
declaring an intention to revoke the same, and executed as a 
will,” or] by the burning , te&ring , or otherwise destroying the 
same by the testator, or by some person in his presence and by 
his direction, with the intention of revoking the some; ” and 
(sect. 21) “ that no obliteration, interlineation, or other altera¬ 
tion, made in any will after the execution thereof, shall be valid 
or have any effect, except so far as the words or effect of the 
will before such alteration shall not be apparent, unless suoh 
alteration shall be exeouted in like manner as hereinbefore is 
required for the execution of the will; but the will, with suoh 
alteration as part thereof, shall be deemed to be duly executed, 
if the signature of the testator and the subscription of the 
witnesses be made in the margin, or on some other part of the 
will opposite or near to such alteration, or at the foot, or end of, 
or opposite to a memorandum referring to suoh alteration, and 
written at the end or some other port of the will.” 

[And by sect. 22 it is enacted, “ That no will or codicil, or 
any part thereof, which shall be in any manner revoked, shall 
be revived otherwise than by the re-execution thereof, or by a 
codicil executed in manner hereinbefore required, and showing 
an intention to revive the same; and when any will or codioil 
which shall bo partly revoked and afterwards wholly revoked 
shall be revived, such revival shall not extend to so much thereof 
os shall have been revoked before the revocation of the whole 
thereof, unless an intention to the contrary s/w// be 8hoim”~\ 

The change, therefore, is that a revocation by cancellation or 
obliteration is not (as before) placed upon the same footing as 
a revocation by burning or tearing. Obliteration, [or other 
alteration which does not wholly efface the will, is no longer 
effectual unless executed in manner prescribed for the execution 
of a will]. 

But it may, of course, still be a question, (1) whether the 
destruction of a will by a testator in his lifetime [by burning, 
tearing, or otherwise] is partial or complete; and (2) whether it 
takes place under oircumstances, in regard to the volition of the 
testator or otherwise, which invest it with a revoking effect; and 
(3) whether or not it was so connected with an intended new 
disposition as to be dependent for its operation upon the efficacy 
thereof (J ). All such questions the recent statute leaves untouched. 

(J) See Fowell v. Jbi ceil, ante, p. 136. 
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£Thufl» with regard to the words, ‘Hearing” and **bu rning ,” aunun, 
the decisions under the Statute of Frauds assist the oonstruo- “Tearing.**"” 
tion of the act 1 Viet. Under the latter not it has been deoided 
that the word “ tearing ” includes “ outting ” (k ); for it would be 
absurd to say that a will tom into two pieces was revoked, but 
that if out into twenty pieoes it was not revoked. The cutting, When partial 
to be effectual, need not be a outting up of the whole will; 
outting out that part of the will whioh may be said to be the tion; 

' principal part (/), or that part whioh gives effect to the whole, 
as the signature of the tostator (in), or, it is presumed, of the 
witnesses (»), will cause a revocation of the whole will. And 
-where the will is written on several sheets, each signed and 
witnessed, tearing off the last signature will revoke the whole 
will, although the prior signatures arc left ( 0 ). It has also been 
deoided by the Court of Exchequer (p) that tearing off, animo 
revoeandi, the seal of a will (though no seal is neoessaxy to 
the due execution of a will) constituted a revocation. They 
said the instrument purported by the attestation olause to 
be executed under seal, and was published and attested as a 
sealed instrument, and when the seal was tom off it coosed 
to be the instrument which the testator purposed to execute 
and publish. And this authority was followed by Sir W. P. 

Wood , Y. C., in a case (q) where a testator made his will 
on five sheets of paper, signed the first four, and signed 
and sealed the fifth, with an attestation clause describing 
the mode of execution : he afterwards tore off the signature 
from eaoh of the first four sheets and struck through with 
his pen the signature on the last, and, the animus revocandi 
being proved in evidence, it was held that the will was re¬ 
voked by. the tearing. But outting out a particular clause or When not. 
the name of a legatee is a revocation pro tanto only (r). Whero 
a will is found tom, evidence is, of course, odmissiblo to show 


{(A) Hobls v. Knight , 1 Curt. 768; 
£0 Cooke, 6 No. Cas. 390; and soe 
Clarke v. Seripps , 16 Jur. 783, 2 Bob. 
663. 

(/) William v. Jones, 7 No. Cas. 106. 
(m) Hobbs v. Knight, 1 Curt. 768; 
Jte Oullan, 1 8m & Tr. 23, 27 L. J. 
Prob. 16; Be Lewis, ib. 31, 1 Sw. & 
Tr. 31; Be Simpson, 6 Jur. N. S. 
1366; Bell v. Fothergill , L. B., 2 P. & 
D. 148. 

(m) Evans v. Hallow, 31 L. J. Prob. 
128. 8ee also Mrkhead v. Bowdoin, 2 
No. Caa. 66; Hobbs v. Knight, 1 Curt. 
780, 781; Abraham v. Joseph, 6 Jur. 


N. S. 179. So in a case of total oblite¬ 
ration, Re James, 7 Jur. N. S. 52. 

( 0 ) Re Oullan, 1 Sw. & Tr. 23, 27 L. 
J. Prob. 15, 4 Jur. N. S. 196 ; Oullan 
v. Grove, 26 Bear. 64. Compare Christ¬ 
mas v. Whinyates, 32 L. J. Prob. 73 
(whore tho Court was satisfied that the 
tearing was intendod to work a partial 
revocation only). 

Ip) Price v. Powell, 3 H. & N. 341. 

( 0 ) Williams v. Tyley, Johns. 630. 

■ (r) Re Cooke, supra; Re Lambert, 1 
No. Cas. 131; Re Woodward, L. B., 
2 P. & D. 206, whero seven or eight 
linos at the beginning had been cut off. 
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REVOCATION OF WILLS 


[that it wcus done by mistake (r) or is merely the effect of wear («); 
for mere tearing or destruction without intention to revoke is no 
revocation under the express terms of the act (t). The inten¬ 
tion without the aot is equally •ineffectual («). 

The words “otherwise destroying” are new. They are to be 
token to mean a destruction ejusdem generis with the modes 
before mentioned, that is, destruction in the proper sense of the 
word of the substance or'contents of the will, or, at least, com¬ 
plete effacement of the writing, as, by pasting over it a blank 
paper (#); and not a “destroying” in a secondary sense (y), as 
by cancelling or incomplete obliteration. These, unless they pre¬ 
vent the words, as originally written, from boing apparent, that is, 
apparent by looking at the will itself, ore plainly excluded by the 
statute (s). Glasses have been used (a) for discovering what the 
Words obliterated originally were: but parol evidence is inad¬ 
missible (b), except in those cases whore the obliteration was 
made for the purpose merely of altering the amount of the gift 
and not of revoking it; in which case, there being no inten¬ 
tion to revoke except for the purpose of substituting a gift of a 
different amount, if the latter cannot take place by reason of the 
substituted words not being properly attested, the former gift 
will now (as under the Statute of Frauds) remain good, and 
evidence must be admitted to show what the original words 
were (c). The same rule, it is presumed, applies to on erasure 
of the name of the legatee (d); as it appears to do to an erasure 
of the name of an executor (e). 

Striking a pen through the gift to a legatee, though not now 
a sufficient revocation of a legacy, and not to be notioed in the 
probate, may nevertheless not be altogether without use; for 


[(r) Giles y. JFarren, L. R., 2 P. ft D. 
401. 

(«) Bigge v. Bigge, 9 Jur. 192, 3 No. 
Cas. 601, and seo 1 Eq. Ca. Ab. 402, 
pi. 3, marg. 

(t) Be User, 2 No. Cas. 11, 7 Jur. 
134; Be Hannam, 14 Jur. 558; Clarke 
v. Seripps, 16 Jur. 783, 2 Rob. 563. 

(w) Cheese r. lovejoy, ~2 F. D. 251; 
ante, p. 131. 

J r) BeHorsford, L.R., 3P. &D. 211. 
y) Stephens v. Taprell, 2 Curt. 468; 
bos v. Knight. 1 Curt. 779. 

(*) Be Dyer, 6 Jur. 1016; Be Fary, 
16 Jur. 1114; Stephens v. Taprell , 2 
Curt. 468; BeBeavan , ib. 369; Be Bose, 
4 No. Cas. 101; Be Brewster, 29 L. J. 
Prob. 69, 6 Jur. N. S. 66. 

(a) Be Jbbetson, 2 Curt. 337; Lush- 
ington v. Onslow, 6 No. Cas. 187,12 Jur. 


465. As to this see Be Horsford, L. R., 
3 P. ft D. 211. 

(h) Townleyy. Watson, 3 Curt. 761, 8 
Jur. Ill, 3 No. Cas. 17. 

(c) Soar v. Dolman, 3 Curt. 121,6 Jur. 
612; Brooke y. Kent, 3 Moo. P. C. C. 
334,1 No. Cas. 99; Be Jbbetson , 2 Curt. 
337; Be Beeve, 13 Jur. 370. If there is 
no evidence what the words were, pro¬ 
bate is decreed in blank, Be James, 1 
Sw. & Tr. 238. 

(d) See Short v. Smith, 4 East, 419. 

(e) Be Barr, 1 Sw. & Tr. 66, 29 L. J. 
Prob. 70, 6 Jur. N. S 56? Be Harris, 
1 Sw. ft Tr. 636,29 L. J. Prob, 79. See 
also per Sir W. Grant, 7 Ves. 879; and 
Hale y. Tokelove, 2 Rob. 318, 14 Jur. 
817, notioed post; Be M l Cabe, L. R. t 

• 3 P. ft D. 94. Be Bedford, 5 No. Cas. 
188, is oantra. Sed qu. 
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, [where the testator has paid, a s\un in his lifetime to the legatee, a^im to. 
it seems that the fact of the gift being struok out in the original — 
will would be received as evidenoe that the payment was in¬ 
tended to be in satisfaction of the legaoy (/); and the Court 
of Probate has sometimes granted a fao-simile probate of the 
will containing interlineations, or parts of the will struck 
through; and the Court of Construction has then considered 
the alterations as mode before execution, and therefore effectual. 

Where this is really so, the duty of the Court of Probate, at all 
events since the Judicature Act, 1873, would seem to be to 
grant probate of the will os altered, in tho same way as if the 
alterations had been referred to in the attestation clause {(f). 

With respect to a will executed before 1838, tho question Distinction 
whether it is revoked or altered by any act apparent on the faoe JJ^mJond 
of it done on or after that date, as by erasure, obliteration or JJJ*" 
interlineation, must be determined by reference to the provisions faco of a will, 
of the act 1 Viet. o. 26 (A); but, as has been before noticed, the 
question whether it is revoked by any act not apparent on the 
face of it , and done on or after that date, must be determined 
with reference to the law as it stood before tho act (*). 

Where obliterations and interlineations appear on the face of Pwumption 
a will, and there is no evidence (A) to show when they were 
made, the presumption is that they were made after tho execu¬ 
tion of the will {l ); and if there bo a codicil to the will, which 
codicil takes no notice of them, the presumption is, that they 


[(/) Twining v. Powell, 2 Coll. 262. 
If) Gam v. Gregory, 3 D. M. & G. 
777; Shea v. Bosohetti, 18 Jar. 614, 23 
Ii. J• Oh. 652. 

(A) Be Livock, 1 Curt;. 906; Hobbs v. 
Knight, ib. 768; Brooke v. Kent, 3 Moo. 
P. 0. C. 334, 1 No. Cas. 93 ; broker v. 
Marquis of Hertford, 3 Curt. 468, 7 Jur. 
262, 4 Moo. P. C. C. 365: and see An¬ 
drews y. Turner, 3 Q. B. 177. 

(i) Supra, p. 129, and cases in last 
note. 

(A) As to the nature of the evidence 
neoessdry, see Keigwin v. Keigwin, 3 
Curt. 607, 7 Jur. 840; Be Jacob, 1 No. 
Cas. 401; Be Hindmareh, L. R., 1 P. 
Sc D. 307 Be Treeby, L. R., 3 P. Sc D. 
242/ Generally declarations of tho 
' testator are admissible for this purpose, 
whether made before or at the time of 
the execution of his will, Hoe d. Shall- 
cross v. Palmer, 16 Q. B. 747; Be Hardy, 
30 L. J. Prob. 142; Be Sykes, L. R., 
3 P. & D. 26; Bench v. Bench , 2 F. D. 
60. But not those made afterwards, 


Hoe d. Shallcross v. Palmer, supra; nor 
is it enough that tho alterations bear 
earlier date than tho will, Be Adamson, 
L. R., 3 P. be D. 263. 

(1) Cooper v. Boekett, 4 Moo. P. C. O. 
419, 10 Jur. 931; Simmonds v. Budall, 
1 Sim. N. S. 115; Burgoynev. Showier, 
1 Rob. 6, 8 Jur. 814, 3 No. Cas. 20; 
Be Thompson, 3 No. Cas. 441; Gann v. 
Gregory, 3 D. M. & G. 777; Hoe d. 
Shallcross v. Palmer , 16 Q. B. 747; Be 
Janus, 1 Sw. & Tr. 238; Be White, 30 
Jj. J. Prob. 65, 6 Jur. N. S. 808; 
Williams v. Ashton, 1 J. & H. 116. 
Where a will is datod before tho late 
Act it seems that unattested alterations 
in it will also be deemed to have been 
made before that Act, Be Streaker, 4 . 
Sw. & Tr. 192, 28 L. J. Prob. 60. 
And see Banks v. Thornton , 11 Hare, 
160. But such presumption was not 
made where the obliteration would 
havo workod a total revocation, Benson 
v. Benson, L. R., 2 P. & D. 172. 
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' REVOCATION OF WILLS 


[were made after the date of the oodioil (m). And, the same 
presumptions hold regarding mutilation (a). But where a will 
has been drawn with blanks left, e.g. for the names of the 
legatees and the amount of the legacies, which blanks are after¬ 
wards filled up, but there is no evidenoe to show when, the 
presumption is that the blanks wore filled in before exeoution, 
And although there may have been no blanks, but the names, 
of the legatees are found interlined, yet if tho interlineation 
only supplies a blank in the sense, and appears to have been 
written with the same ink and at the samo time as the rest of 
the will, tho Court will conoludo that it was written before 
execution (<?). In Birch v. Birch (p), whero some blanks were 
filled in with black ink and others with red, it was presumed 
that the additions in black ink wero made before exeoution, but 
that those in red ink were mado after execution, the envelope in 
which the will was found appearing to havo been sealed, opened 
and re-sealed. 

The stat. 1 Yict. o. 26 appears not to have done away with 
the presumption made by the old law that the destruction of a 
will was an implied revocation of a codicil thereto (q). Lord 
Penzance has indeed held otherwise, on the ground that sect. 20, 
enacting that “no will or codicil shall be revoked otherwise 
than ” by certain specified methods, plainly excludes the method 
in question (r). But, in Sngden v. Lord St. Leonards (s), a 
demurrer depending for its validity on this viow of the statute, 
was formally (though without argument) overruled by Sir 
J. Hannon. It is far from dear that the act forbids a codicil 
being, to tho same oxtent as before, treated as part of, or 
accessory to, the will; or that the express mention of “ codicil ” 
does more than require, where it is the substantive subject of 
revocation, that it bo revoked by one of the specified methods (t). 


(#i) lushington v. Onslow, 6 No. Caa. 
183, 12 Jur. 465; Rowley f. Merlin, 6 
Jut. N. S. 1166; and compare Re Mills, 
11 Jur. 1070. 

(») Christmas v. Whinyates , 32 L. J. 
Prob. 73. 

(o) Re Cadge, L. R., 1 P. & D. 543. 
f(p) 6 No. Caa. 681. 

(g) See per Sir H. Fust, Clogstoun v. 
Walcott, 5 No. Caa. 623, 12 Jur. 422, 
Re Salliwell, 4 No. Caa. 400, 9 Jur. 
1042: followed by Sir C. Cresswell , 
Orimwood v. Cosens, 2 Sw. & Tr. 364, 
6 Jur. N. S. 497; Re Dutton, 3 Sw. & 
Tr. 66, 32 L. J. Prob. 137. In Clogs¬ 
toun v. Walcott, the judge is made to 
observe, as if it were a new require¬ 


ment, that the statute expressly re¬ 
quires “ an intention to destroy.” But 
the animus revocandi was previously 
required by necessary intendment of 
law: ("destroy" is here an obvious 
oversight for " revoke.’’) 

(r) Black ▼. Joblmg , L. R., 1 P. & 
D. 685; Re Savage, L. R., 2 P. & D. 
78; Re Turner, ib. 403. 

Is) 1 P. D. 164, 206. 

\t) ‘Whether under the old law the 
presumption existed with respect to 
codicils dealing with freehold land 
appears never to have been 'decided. 
The Statute of Frauds, sect. 6, docs 
not, for this purpose, differ materially 
from 1 Viot. o. 26, s. 20. 
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[Fsrhap^ however, the* point is not of •much importance. The csup$vb7ix. 
presumption already stated was never a strong one, even under * " 

the old law, and the question whether the codicil was revoked or 
not always depended, and (supposing the presumption to con- 4 
tinue) will still depend, mainly upon the contents of the 
codicil («), and the effect of the evidence adduced to rebut the 
presumption (r). 

Upon the 21st section it has been decided in a case whore a Alteration not 
testator made some alterations in his will, and ho and the by 
attesting witnesses traced ovor their former signatures with a ^ am08 with 
dry pen, and the witnesses put their initials in the margin oppo- 17 p ° n# 
site to the several alterations, that tho alterations were not duly 
executed (w). The initials did no more than identify the 
alterations, they were not written with tho intention of attesting 
the testator’s signature; for it was erroneously supposed that 
this had been effectually done by tracing the former signatures 
with a dry pen. 

The 22nd section abolishes] the rule which gave to the revo- Rule as to 
cation of a posterior will the effect of reviving a prior testamen- p,i or ^ by 
tary instrument, which such posterior will, if it had remained in 
force, would have revoked: and it is immaterial in such case abolished, 
whether the posterior will owed its revoking efficaoy to an 
express clause of revocation contained in it, or to mere incon¬ 
sistency of disposition (.r). [In either case, sect. 22 permits tho 
prior will to be revived by one of two means only: the testator 
must re-exeoute the will, or he must mako and duly execute a 
codioil showing an intention to revive the will. Even if he Parolevidence 
destroys the second will for the express purpose of setting up to^how^n^ 
the first, he fails in his object; for parol ovidonce of his tontionto 
intention is not admissible in order to give effect to that 
object (y); though it is admissible to provo that the destruction 
was effected under a mistake, and consequently to prevent tho 
revocation of the destroyed will (s). 


[(«) So imperative did Lord Tmtance 
consider the act to be, that even where 
the codicil was unintelligible without 
tiie will (the contents of which wero 
unknown), he held himself bound to 
admit the codicil to probate and leave 
the question of its operation to the 
Court of Construction, Re Turner, L. 
R., 2 F. ft D. 403. But since the 
Judicature Act, 1873, the whole matter 
must, it would qeem, be disposed of in 
the Probate Division. 

(f) In Clogttoun v. Walcott and Re 


Malhtvell, tho codicils were held not to 
bo revoked. See also Re Ellice , 33 L. 
J. Prob. 27. 

(it) Re Cunningham, 1 Scarle & S. 
132, 29 L. J. Prob. 71. 

(x) Rtoun v. Riou-n, 8 Ell. & Bl. 
876 ; Rale v. Toktlote, 2 Rob. 318, 14 
Jur.817; Boulcottv.Boulcott, 2Drow.26. 

(V) Major v. Williams, 3 Curt. 432, 
S. C. nom. Major v. Ret, 7 Jur. 219. 

(e) Touellv. Roucll, L. R., 1 P. & D. 
209. And the contents of the de¬ 
stroyed (or lost) will may be proved by 


J.—VOL. I. 


L 
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[Where a will was found with the signature out off, but 
gummed on again, it was held that it was not duly re- 
executed (a). Nor does a oodioil show an intention within the 
meaning of the section to revive the earlier of two wills, by 
being physically annexed to it. The intention must appear by 
the contents of the codicil (b). And the intention so appearing 
to revive one will cannot bo corrected by parol evidence that the 
draughtsman made a mistake, and that the testator intended to 
refer to and revive another (<?). 

By sect. 34, it is provided that the act “ shall not extend to 
any will made before 1838.” Now if the first of two incon¬ 
sistent wills be made before 1838, and the second be destroyed 
after that dato, does soct. 22 extend to the case so as to prevent 
revival of the first will ? Though revived, it would not be re¬ 
published {(l). It would therefore take effect wholly under the 
old law, and derivo no virtue from the new. However, in 
Dickinson v. Srntman (<?), the argument for revival was con¬ 
sidered untenable. 

The concluding words of sect. 22, “ unless a contrary inten¬ 
tion shall be shown” deserve notice. Elsewhere in the act, the 
phrase “unless a contrary intention shall appear by the mil” 
frequently occurs. But here the means of proof are not pointed 
out. An intention, therefore, to revive the whole of a will, 
which has been first partly and then completely revoked, maybe 
shown by any means allowed by genoral principles. These 
principles would exclude parol ovidence to explain a written 
document, i.e. a codicil (if that were the means of revival 
chosen); but would admit it in order to show quo animo the 
bare act of re-execution was done (/).] 


[parol, Brotcn v. Brown , 8 Ell. ft Bl. 
876 ; Wood v. Woody L. R., 1 P. & D. 
308. The remarks contra in Whan'am 
v. Whan'am, 3 Sw. & Tr. 301, 33 L. J. 
Prob. 76,’ are unfounded, Sugden v. 
Lord St. Leotiards, 1 P. D. 239. But 
sudi ovidence muBt show clearly that 
the contents of the second will were 
such as to revoke the first. It is not 
enough to prove that the lost will con¬ 
tained the words “ this is the last will 
and testament,” Cutto v. Gilbert , 9 
Moo. P. C. C. 131, cited again with 
others to the same effect post, s. 6. 

(a) Bell v. Fothergill, L. R., 2 P. ft 
D. 148. On the question whether 
such an intention is mown by the con¬ 
tents, see the dose of this Chapter. 

(b) Marsh v. Marsh , 1 Sw. ft Tr. 


628, 6 Jur. N. S. 380, 80 L. J. Prob. 
77. 

(c) Walpole v. Cholmondely , 7 T. R. 
138 ; Be Chapman , 8 Jur. 908, 1 Rob. 
1. But see Quineey v. Quineeg, 11 Jur. 
Ill, 5 No. Cas. 154. These cases pro¬ 
perly come under the head of admission 
of parol evidence, in aid of the con¬ 
struction of a will; see aooordingly 
Ch. XIII. post, where they are treated 
of. 

I d) R. P. C. Fourth Report, p. 33. 
e) 4 Sw. & Tr. 205. 

/) See Upjlll v. Marshall, 7 Jur. 
819. On the question whether a 
“oontrary intention ” is shown by the 
contents of a oodioil, see the dose of 
this Chapter. 
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It is observable that both the Statufe of Frauds and the act ciuptbb to. 

1 Yiot. require that the destruction should be made in the Destruction”" 
presence and by the direction of the testator: and therefore 
[a testator oannot revoke his will *by authorizing any person to the testator, 
destroy it after his death (g ): and if in such case the will should 
be destroyed its contents might be proved aliunde (/<)•] 


Section III. 


By Alteration of Estate. 

Under the old law, it was essential to tho validity of a deviso 
of freehold lands, that the testator should bo seised thereof at 
the making of tho will, and that he should continuo so seised 
without interruption until his decease. If, theroforo, a testator, 
subsequently to his will, by deed aliened lands, which ho had 
disposed of by such will, and, afterwards, acquired a now free¬ 
hold estate in the same lands, such newly-acquired estate did 
not pass by the deviso, which was necessarily void. Tho devise 
of a freehold lease, which was renewed by the testator subse¬ 
quently to the will, was evidently in this situation (/). [But 
the alteration of a contingent remainder or of a contingent 
executory interest into a vested remainder by tho happening of 
events on which such remainder was originally limited to vest, 
was not such an alteration as worked a revocation, the will 
acting on the original interest in its new form (/>•).] 

A revocation by alienation may be either partial or total. A 
simple oase of partial revocation occurs where a testator, having 
devised lands in fee, demises tho samo lands to a lessee for lives 
or for years, either at a rent or not, in which case tho lease 
revokes or subverts the devise pro tanto, by withdrawing tho 
demised interest from its operation (/), but tho deviso is no 
further disturbed; and, consequently, the devisee would, even 
under the old law, still toko the inheritance, subject to tho term, 
and, as incidental thereto, tho rent, if any, reserved by the 


1. Under tho 
old law. 


v acquisition 
i now estate. 


Not by change 
from contin¬ 
gent tovested. 


Partial 

alienations. 


[(c) Stoekwett v. Bitherden, 6 No.Cas. 
414, 12 Jur. 779. 

(A) Be North, 6 Jur. 664.1 

(i) Marvtood r. Turner, 3 P. W. 163. 


[(&) Jackson v. Hurtock, 2 Ed. 263; 
stated on this point, ante, p. 48, n.] 

(0 llodgkinson v. Wood, Cro. Car. 
23; Parker y. Lamb, 2 Vem. 496, 3 B. 
P. 0. Toml. 12. 
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lease (m). So, if a testtftor, afterdevising lands in fee, oonveys 
them by deed to the use of himself for life, with remainder to 
the use of his wife for life, as a jointure, without disposing of 
or in any manner assuming to convey the inheritance, the con¬ 
veyance would revoke the devise pro tonto, and the reversion in 
fee, expeotant on the decease of the testator’s wife, would pass 
under it to the devisee. In both the preceding examples, it will be 
perceived, that the conveyance is not only partial in its object, but 
in its operation; it does not for a moment disturb the testator’s 
seisin of [or his ostato in] the inheritance, and, therefore, oan 
have no revoking eifeot, beyond the estate which it'substantially 
alienates and vests in another person. Consistently with this 
principle, it is clear, that (n) where a testator by his will charges 
his lands with an annuity, and afterwards demises them for a 
term of years at rack rent, the devise is revoked so far as to 
deprive the devisee of his legal power of distress, while the 
tenancy lasts (o), but no further; and the annuitant would be 
entitled in equity, during the suspension of his power of distress, 
to have the rent, or an adequate portion of it, applied in satis¬ 
faction of the annuity. 

Where, however, the conveyance subsequent to the devise, 
though made for a partial purpose, embraoes the entire fee- 
simple, or the whole estate of freehold whioh is the subject of 
the devise, the rule, under the old law, (with some considerable 
exceptions presently noticed,) is, that the conveyance, though 
limited in its purpose, and though it instantly revests the estate 
in the testator, produces a total revocation. Thus, if a testator 
on his marriage, in ordor to seoure a jointure rent-charge to his 
intended wife, oonveys lands, (which he had by a will made 
before 1838 devised in fee,) to the use of trustees for a term of 
years, for securing the jointure, and then goes on to limit the 
fee-simple to the use of himself in fee, the latter limitation will 
revoke the devise in toto (p). 


[(#») A fortiori, since 1 Viet. o. 26, 
Bam v. Lea, 33 L. J. Ch. 437, where 
on a mining lease it was unsuooeas- 
fully argued that certain sums pay¬ 
able half yearly were not rent but 
purchase-money for the minerals, 
though payable by instalments: as to 
which, see further Brook v. Badley , L. 
R., 4 Eq. 106; and compare Re Mary 
Smith, L. R., 10 Ch. 79J 
(*) Barker v. Lamb, 3 B. P. 0. Toml. 

12 


(e) This shows the advantage of 
limiting a term to trustees for eeour- 
ing the annuity, whioh would entitle 
them, as the immediate reversioners, 
to the rent. 

(p) Ooodtitle v. Otway, 2 H, Bl. 616, 
1 B. & P. 676,7 T. R. 399,2 Ves. jun. 
606, n.; Cave v. Eolford, 3 Ves. 660, 7 
B. P. C. Toml. 593; see also Vawter y. 
Jeffrey, 16 Ves. 619, 2 Sw. 268; [Brigge 
y. Watt, 2 Jur. N. S. 1041; Walker'y. 
Armstrong , 21 Beav. 284,8 D. H. & Q-. 
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This doctrine, however, does not apply to copyholds. Thus, ohaiob vn. 
where A., who was seised in fee of freehold and copyhold As to cm- 1 
estates, devised them by his will, (made before 1838,) and sub- veyanoes of 
sequently conveyed the freeholds to the use of himself for life, °° Py 
with remainder to the intent that B., his intendod wife, should 
receive an annuity of 300/. for her life, by way of jointure, and. 
subject thereto to trustees for ninety-nine years, upon trusts 
for securing the jointure, and subject thereto to the use of A., 
his heirs and assigns for over. At the same time, the testator 
surrendered his copyhold lands to the same uses; and it was 
held that the devise (though clearly revoked, as to the freeholds, 
by the conveyance of them) was not, as to tho copyholds, 
affected by the surrender boyond the particidar estates; on tho 
ground, that, according to the doctrino of Thrmtout v. Cunning - 
ham (q), the feo-simple of tho testator was not disturbed or 
interrupted by the surrondor of the ultimato inheritance to the 
use of himself (;•). 

Where the conveyance of a freehold estate has no limited Conveyances 
j n • j i • i ■ s s *ii lor ft mistaken 

or definite object, or is mado for a mistaken or unnecessary 0 r unneoea- 

purpose, and though its whole effect is instantly to revest the "“7 P ur P ose * 
property in the testator himself, who is in of liis old estate, yet 
the momentary interruption of tho testator’s seisin, thus occa¬ 
sioned, produces a completo and total revocation of tho previous 
devise. Thus, if a testator, seised in fee of Blackacro, having 
by a will mado before tho year 1838, dovisod such land by namo, 
or all his lands generally, to B. in foe, afterwards by lease and 
release, or any other assuronco, oonveys Blackacre to the uso 
of himself for life, remainder to the use of his own right heirs, 
the conveyance, though it makes no actual change in the tes¬ 
tator’s estate, will revoke tho devise in toto («). 

But where the momentary interruption of the testator’* seisin Tortious 
is occasioned, not by any act of the testator himself, but by the cnutl011 ‘ 
tortious act of a stranger, the devise, oven under the old law, 
was not affected. As where a testator was disseised subse¬ 
quently to the making of his will, and afterwards re-entered, the 
entry restored the original seisin, and by relation tho dissoisee 
was considered to have been seised ab initio, so that his deviso 
remain unrevoked (/). 

[631: Power ▼. Power, 9 Ir. Ch. Rep. 663, S. C. nom. Parley v. Langworthy, 3 
178,] B. P. C. Toml. 369 ; JIarmood v. Oy- 

' lq) 2 W. Bl. 1046, Fes. C. R. 68. lander, 8 Ves. 106; [Spanow v. Hard- 
(r) Vawter v. Jeffery, 3 B. & Aid. castle, 3 Atk. 798.1 
462, 3 Rubs. 479. (0 Banter v. Coke, 1 Salk. 237; Att.- 

(*) Burgoigne v. Fox, 1 Aik. 676. Sco Gen. v. Vigor, 8 Vcs. 282. 
also Parity v. Parley , 3 Wile. 6, Aiab. 
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But if the disseisee were out of possession at the time of 
mdking his will, or at his death, the devise would be inoperative («)• 

So, where a man mode his will, devising lands, and then ex-* 
changed those lands for others,' and died; if the exchange were 
vacated subsequently to the testator’s death in consequence of a 
Refect in the title, or in the aliening capacity of the other party, 
this did not revive the devise (#). 

As equity follows the law, the same general principles which 
governed the revocation of devises of legal estates were held to 
apply to devises of equitable interests. The devise of such an 
interest, therefore, was liable to be revoked by a conveyance 
similar to that which would have revoked a devise at law. 
Thus, in Earl of Lincoln's case (y), where a testator devised 
lands, then mortgaged them in fee, and afterwards, in contem¬ 
plation of marriage, conveyed the devised lands to the use of 
himself and his heirs, until the intended marriage, and after 
such marriage, to other uses, though the marriage did not take 
effect, yet the dovise was hold to be revoked. So, in Lock v. 
Foote (s), whero A. devisod estates, of which he had only the 
equitable fee, and afterwards agreed to sell part of the estates, 
and to remove an objection to the title advanced by the pur¬ 
chaser, (but which was not woll founded,) he suffered a recovery 
of the whole; it was held, that, though the reooveiy was an 
equitable one, and the particular purpose for which it was 
suffered was mentioned in the recovery deed, and though 
the uses thereby declared of the property not intended to be 
sold were precisely the same as those which subsisted before the 
recovery, which was expressed to be in restoration and confirma¬ 
tion of those limitations, the doviso was revoked. 

The rule that a conveyance in fee of freehold lands, executed 
for a partial purpose, revokes a will made before the year 1838, 
admits of two exceptions. The first is in the case of a partition 
between tenants in common, or co-parceners, which, by whatever 
kind of assurance effected, does not, even at law, revoke a prior 
devise, provided the conveyance be confined to the object of the 
partition, merely assuring to the testator in the lands allotted 
to him in severalty, an estate precisely correspondent to that 
whioh he previously had in his undivided share (a). [The 


(«) Vin. Ab. Dev. R. (6), pi. 1.1 
x) Att.-Gen. v. Vigor, 8 Vea. 256. 
(y) Show. P. G. 154, 1 Eq. Ab. 411, 
pi. 11; [in the latter report, the mort¬ 
gage is stated to have been previous to 
the will, but this mokes no difference in 


the principle established by the oaso ] 
See also JMfe# v. Huiand, I Eq. Ab. 
412, 7 B. P. C. Trad. 433. 

(s) 5 Sim. 618. 

jo) Zuther v. ttdby, 3 P. W. 160, n., 
8 Yin. Ab. 148, pi. 30; Bidey V. B*I- 
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[manner in which th* partition is made*might, however, have re- oaum vn. 
voked the devise; as if a testator having an undivided share Of w. BB » 
lands in A. and B. devise all lands in A., and upon partition P artlu<m “V 
lands in B. only ore olloted to* him; in suoh ease nothing tion. 
passed hy the devise (/>).] 

The other and more considerable exception is, where a tes- .Mortgages, 
tator, subsequently to his will, makes a mortgage of the devised 
lands, which, it is said, revokes the will in equity, pro tanto 
only (e). 

To designate a mortgage a revocation pro tanto, however, was Mortgage 
inaccurate, and tended to create an erroneous impression of its 
actual effeofc on the rights of tho persons claiming through the vocation pro 
testator; for the phraso might seem to import, that tho transac¬ 
tion was viewed in the light of an intentional withdrawal by the 
testator of his bomity to tho extent of tho mortgago, in which cose, 
the devisee would havo token tho property cum onere, as against 
not only the mortgagee creditor, but also as against the testator’s 
own representatives, in the same manner as if tho testator had 
created the charge by his will; but this was not the caso, for 
unless a contrary intention appeared, tho devisee, it is well 
known, was entitled to havo the estato disencumbered out of tho 
personal estate of the testator not specifically bequeathed (d ). 

It was a perversion of language, therefore, to call a mortgago a 
revocation pro tanto; in short, the term is very inaptly applied . 
to any cases in which tho dovise is defeated by tho testator’s 
subsequent disposition by deed of tho dovised property, which 
ore all examples of ademption, rather than of revocation. 

In applying, the doctrine, that a mortgage effects a partial re¬ 
vocation only, it is immaterial whether the testator had the legal 
estate, or was equitable owner only (e ); whether the mortgage 
conveyance was made by fine, or any other mode of assurance (/); 
whether the mortgagee were the devisee himself (g), or a stronger; 


tinglaes, T. Raym. 240; Webb v. Tem¬ 
ple, 1 Freem. 642; [. Barton v. Croxall, 
Tainl. 164. In Grant v. Bridget-, 
L. R., 3 Ekj. 347, it was attempted to 
bring within these authorities a caso 
when commoners after devise, joined 
with the owners of the soil in convey¬ 
ing the land to trustees, and took back 
Shares of the land in severalty, but, of 
oourse. unsuccessf ully. 

(6) Knollys v. Akoek, 6 Ves.,648, 7 
ib. 668. Compare Phillips r. Turner, 
17 Hav. 194.] 


(c) Hall v. Bench, [1 Vem. 329,342; 
But in] 2 Ch. Rep. 64 [the ground of 
the decision is stated to be that the 
will was republished;] Perkins v. 
Walker, 1 Vem. 97. 

(d) Warner v. Hawes, 3 B. P. C. 
Tonal. 21. [Seous since 17 4b 18 Viet, 
o. 113. 

(e) Jackson v. Parker , A mb, 687.] 
(/) Rider v. Wager, 2 1*. W. 334; 

Jackson v. Parker, Amb. 687. 

(g) Peach v. Phillips , Dick. 638; 
Baxter v. Bger, 6 Vos. 668, overruling 
Harkness v. Bay leg, Pre. Ch. 614. 
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» tf 5 ■ 

and, whiter the estate of the mortgagee were to vest in posses¬ 
sion immediately on its execution, or not until the death of the 
mortgagor (A). 

* Upon the same prinoiple, a 'conveyance in trust to sell for the 
payment of debts, was held, under the old law, not absolutely to 
revoke a previous devise of the property bo oonveyed (*), even 
though it were accompanied by a declaration that the surplus 
proceeds of tho sale should be held in trust for the grantor, his 
executors and administrators [provided, however, that such con¬ 
veyance hod for its object the payment of debts only; the inser¬ 
tion of a further trust, as the payment of an annuity to the wife 
of the grantor, would have worked a revocation (A) .] Bankruptcy 
also left a testator’s will unrovoked, os to any surplus remaining 
after satisfaction of the claims of creditors (/). 

A mortgage for less than the testator’s whole estate, of course, 
does not, even at law, produce revocation ultra the estate to which 
it extends. Thus, where a testator, after devising freehold lands 
by a will made before 1838, for an estate in fee, demises them 
by way of mortgage for one thousand years, the inheritance, 
subjeet to the mortgage term, passes by the devise, along with 
the equity of redemption in the term. 

But if the partition or mortgage conveyance contain ulterior 
limitations by which the testator’s ownership is varied or modi¬ 
fied, it works an absolute and entire revocation. As in the often- 
cited case of Tickncr v. Tickner (/«), where by a deed of partition 
between two co-heirs of gavelkind lands (ono of whom had 
previously made a will devising his shore), the lands allotted to 
the testator were limited to such uses as he should, by deed or icill 
appoint , and in default of appointment to him in fee; it was held 
that by this new limitation of the' use, the previous devise of the 
property was revoked. 

So, in the case of Kenyon v. Sutton (»), where a testator 
exeouted a conveyance in trust for the payment of his debts, and 
it was declared that, after payment of his debts, the trustees 
should oonvey (not to him simply in fee), but to such uses as he 
should by deed or will appoint , and in default, to him in fee, the 
devise was held to be wholly revoked. 

Again, in Karmood v. Og lander (o), where A. being owner in 

fA) Cro. Car. 23. 

(i) Vernon ▼. Jones, 2 Freem. 117, 

[Pro. Gh. 32,2 Vera. 241 ;1 Earl Tem¬ 
ple y. Duchess of Chandos , 3 Vee. 685. 

[(A) Hodges y. Green, 4 Bubs. 28.] 

W c 


Charman v. Charman, 14 Ves. 580. 


(w) Cit. 1 "Wila. 309, and 3 Atk. 
742—746, 760. 

(m) Cit. 2 Vee. jus* 601. 

( 0 ) 0 Ves. 199, 8 Vee. 106. JBee 
Briggs y. Watt, H Jur. N. S. 1041; 
Power y. Power, 9 Ir, Gh. Bep. 178.] 
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lee of fee form rents subjeotto certain marriage artioleSj'Wheroby mma to. 
he hod agreed to settle them in strict settlement* with reversion 
to himself in fee, made his will, by which he devised the rents: 
and subsequently, on borrowing 3,500/. 'from B. by loose and 
release, for securing the repayment and barring oil ostates tail, 

&o., conveyed the fee farm rents in question to 0., his heirs and 
assigns, to the intent that a common recovery might be suffered; 
and it was declared that such recovexy should enure to the uso 
of B. (the mortgagee) for 1000 years, subject to redemption, 
remainder to the testator for life, with remainder to F. his wife 
for life, with remainder to himself in fee. The reoovoiy (which, 
it will be observed, was unnecessary) was nover suffered; but 
Sir R. P. Arden, M. R., and afterwards Lord Eldon , on appeal, 
expressed a decided opinion that tho doviso was revoked, the 
testator having subjected the property to ulterior limitations 
beyond tho purpose of a mero mortgage; “and considering,” his 
Lordship observed, in reference to the authorities, “ how very 
little, in addition to that mero purpose, will revoke.” It is cloar 
that if in this ease the limitations had been simply to tho mort¬ 
gagee for the term, and subject thereto, to tho use of the mort¬ 
gagor himself in feo, tho will would havo been rovoked, precisely 
as if without any mortgage the feo had beon so limited. 

So in Hodges v. Green (p), whoro a testator seised in foe, con¬ 
voyed certain real estates to trustees, upon trust by sale or mort¬ 
gage to raise certain mortgage and other debts, and tho trustees 
were to Btand possessed of the surplus, in trust for tho grantor, 
his exeoutors and administrators, as personal cstato; and it was 
provided, that, until a sale, the trustees should apply the rents 
in payment, first, of the interest on a mortgage debt, and, 
secondly, of an annuity to the grantor’s wife for lior separate 
use; Sir J. Leach, M. R., held that the will was revoked, not (as 
had been contended) on account of the direction that the residue 
of the monies arising from the sale should be personal estate, 
which did not vary the operation of the deed, but on account of 
thp annuity, which might continue after the testator’s death. 

/What words introduced into the proviso for redemption amount What exprss- 
-' to mi indication of intention to change the equitable ownership, 
so as to revoke a previous devise by the mortgagor, is not dear, dretaap- 
The oases abundantly demonstrate that such an intention will 
not be inferred from equivocal expressions, affording conjecture 
merely. The deed must distinctly and explicitly show that tho 

{ p ) 4 Rum. 28. 
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'• estate is to be reconvened to uses different from those which 

” previously subsisted,—a doctrine which seems to agree with the 
rule establishing, that the interests of a husband and wife joining 
in a mortgage of lands held jifire uxoris, are not liable to be varied 
by the inaccurate terms in which the reconveyance is directed to 
be made (g). 

Thus in Brain v. Brain (r), where A. subsequently to his will, 
by a conveyance by way of security, in consideration of 800/. 
advanced by B., conveyed lands to trustees in fee, upon trust to 
permit him (A.) to enjoy until default of payment; and upon 
payment of principal and interest, upon trust to reconvey unto 
and to the use of A., the testator, his heirs and assigns, or unto 
and to the use of such other person or persons, and for such 
estate and estates, and to and for such lawful trusts, intents and 
purposes, as A., his heirs or assigns, by any deed or deeds, in¬ 
strument or instruments, in writing under his or their hand or 
respective hands, should direct, limit, or appoint, clear of all 
intermediate incumbranoes, and, in default of payment, the 
trustees were empowered to sell; Sir J. Leach , V. C., held, that 
this was a revocation pro tanto only. “ Tho true question,” his 
Honor observed, “is, whether, by tho addition of tho words 
which follow the direction to rcconvey to the devisor and his 
heirs, he does, in fact, acquire any new estate or power, or 
whether these subsequent words do not leave him with the same 
estate, and the same powers, as he would have had if they had 
not been used. It is plain, that he who has a right to call 
upon trustees to convey to himself and his heirs, has a right, by 
any instrument under his hand, to direct the same trustees to 
convey to the use of any other person, or for any estates and 
interests, at his pleasure. The authority to make such direction 
by any deed or instrument under his hand, is the necessary con¬ 
sequence of this conversion of his legal estate into an equitable 
interest; and the subsequent words are the mere ‘expressio 
eorum quae tacite in sunt/ I am of opinion, therefore, that the 
conveyance in question, being by way of security for money, is 
a revocation pro tanto only.” The V. C. remarked, that in 
Tickner v. Tickner t a new power to appoint to uses was acquired, 
and that the foots in Kenyan v. Button were not accurately 
known (s). 

(q) Innes v, Jackson, 16 Ves. 356, 1 G. & S. 738.1 
Bu. 104 ; \Ruscombe y. Hare , 6 Dow, (r) 6 Hmdd. 221. 

1, 2 BU. N. S. 192; Clarke y. Burgh, f (s) And see Youdc y. Jones, 14 Sim. 

2 Coll. 221; Eipkin y. Wilson, 3 De 162.] 
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* 

Though, an absolute conveyance by a person having the chaptbb m, 
equitable ownership only, does, we have seen, under the old Men «mvev- 
law revoke a prior devise, by analogy to the rule which mokes 
a similar conveyance of the legal dstato a revocation at law, yot vocation in 
when the testator merely clothes his equitable title with the legal equlty * 
estate, by taking a conveyance of the latter to himself, or merely 
ohonges the trustee, as this produces no alteration in the bene- , 
flcial ownership, which is the subject of tho devise, it leaves 
suoh devise unaffected. 

Thus where (t) W., by his will and codicil, devised oertnin 
lands whioh he had contracted to purchase, and afterwards 
caused the purchased estate to be conveyed to trustees in foe, 
in trust for himself and his heirs, it was adjudged that this was 
no revocation; for before tho completion of tho purchase, the 
vendor was but a trustee for the purchaser, and tho completion 
of the purchase was but taking the estate home ; [and so if ho 
had actually taken a conveyance to himsolf («).] 

If, however, the conveyance doCs more than vest the legal Contra 
estate in the testator, and nowly modifies his owndhhip, revo- the equitable 
cation will, of course, be produced, as it would if the equitable owner8hi P- 
interest separately had been so modified. This question often 
arose, and, of course*, under a will made boforo 1838, may still 
arise, where a testator contracted to purchase lands, and in the 
interval between tho contract and the conveyance devised them. 

In suoh case, it is dear, that if the conveyance be made to the 
testator, to the usual limitations for preventing dower, viz. to 
such uses os he shall appoint, and in default, to the use of him¬ 
self for life, remainder to a trustee for himself during life, with 
remainder to him (the purchaser), in fee, the devise will be re¬ 
voked (y). And the samo effect is produced where the con¬ 
veyance is simply to such uses os the devisor shall appoint, and 
in default of appointment to him in fee (z). 

So it has been decided, that where (a) a testator purchased an Effect of con- 
estate under a parol contract, which was rendered binding by I^S 3f,2K 
part performance, then devised it, and afterwards took a con- 
yeyanoe (according to the old method of excluding dower) to 
the use of himself and a trustee jointly in fee, the devise was 

- (<) Fullarton y. Watts, cit. Doug. [Plowden ▼. Hyde, 2 Sim. N. S. 171, 2 
718. See also Parsons v. Freeman, 3 D. M. & G-. 684 ; Schroder v. Schroder, 

Aik, 741, 1 Wile. 308; Lingwell v. Kay, 578.] 

Askew, 1 Cox, 427; Clough ▼. Clough, (s) Tickner v. Tickner, cit. 1 Wile. 

3 My. & K. 296. 311, 3 Atk. 742; Parsons v. Freeman, 

[(«) Bemoan v. Woods , 24 Ifeav. 372.] 3 Atk. 741. 

(y) Rawlins v. Burgis, 2 V. &B. 382; (a) Ward y. Moore, 4 Mad. 368. 
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revoked; the conveyance in each ease going beyond the mere 
purpose of clothing the equitable title with the legal ownership, 
and making an alteration in the quality of the estate. 

If the contract points out the nature of the limitations which 
are to he inserted in such conveyance, and the conveyance is made 
in conformity thereto , it is clear that such conveyance (operating 
as it then does only to turn the equitable into legal estates) will 
not revoke the devise; but it should seem, that the merely pro¬ 
viding that the estate shall bo conveyed to the purchaser in fee, 
or to such other uses as he shall direct, would not prevent the 
revoking operation of a conveyance to the ordinary uses for 
preventing dower; for as words to this effect, when inserted in 
a proviso for redemption in a mortgage, are (we have seen) 
merely equivalent to a direction to convey to the mortgagor the 
fee, it seems difficult, consistently, to ascribe to them greater 
potency in a contract. And it is clear (&), that no such effect 
would be produced by a stipulation that the vendor shall convey 
to the purchaser, his heirs, appointees, or assigns; for even sup¬ 
posing thafthe introduction of the word “ appointees” implies that 
the conveyance should contain a power of appointment (in which 
case a revocation would not have resulted from the mere inser¬ 
tion in the conveyance of such a power), yet the limitation to 
the testator for life, with remainder to the dower trustee for the 
life of, and in trust for, the testator, amounts to a new modifica¬ 
tion of the equitablo ownership, and is, for that reason, a revo¬ 
cation of the devise. 

[The doctrine, that merely clothing the equitable estate with 
the legal title is no revocation, is well illustrated by Ploieden v. 
Hyde (c), where an estate, which had been conveyed to the 
testator to the usual uses to bar dower, was by him appointed 
and conveyed to a mortgagee in fee, subject to a proviso that 
on payment of the mortgage money the mortgagee would 
reconvey the estate to the testator, “his heirs, appointees, or 
assigns, or to such other person or persons, to such uses, and in 
such manner as he or they should direct.” Subsequently to the 
mortgage, the testator made his will, devising the mortgaged 
property; and then, having paid off the mortgage debt, the 
estate was reconveyed to him, to uses to bar dower in the same 
manner as on the purchase. Sir It. Kinder shy, V. 0., thought 
that, after the mortgage, the testator had in equity a dear fee 

(ft) Bullin v. Fktchcr, 1 Kec. 3G9, [(c) 2 Sim. N. S. 171, 2 D. M. & G. 

2 My. & Or. 432. 681. 
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[simple estate, and the legal estate not having boon reeonveyed to aumm to. 
hint in fee simple his will was consequently revoked. But this deoi- 
non was reversed by Sir J. K. Bruce and Lord Cramrorth , L.JJ., 
on the ground before noticed, that an equity of redemption 
(unless the oontrary is distinctly provided) attaohos on tho estate 
of the mortgagor, with all the same rights, restrictions and 
qualifications to whioh his legal estate had previously been 
subject. When, therefore, tho mortgagor paid off the mortgage, 
and took a reconveyance of tho proporty to tho same uses to 
whioh it had stood limited before tho mortgage, ho was, in fact, 
only doing that which is described as clothing the equitable 
with tho legal estate. It follows from this decision, that if the 
reoonvoyanoo hod been simply to tho tostator and his heirs, his 
will would have been revoked. 

In the oase just stated Lord Cramvorth suggested that a will Immaterial 
was revoked by subsequeut conveyance only when tho seisin was Johangedor 1 
changed; and added, that if an estate were limited to such uses not. 
as A. should appoint, and in dofault to A. in fee, and-A., after 
making his will and devising the estate, had mado an appoint¬ 
ment, so as to take an cstato witli tho ordinary uses to bar 
dower, he knew of no authority deciding that this would be a 
revocation of the will (d). But in Langford v. Little (c), which 
was not cited, Sir E. Sugden had decided that in such a oase a 
will was revoked. He said, “A change of estate is sufficient^ 
operate a revocation, and it is not necessary that the seisin 
should be changed. Tho doctrine rather is, that although 
nothing but the seisin is changed or transferred, and thore is no 
disposition of the ownership, or but a partial one, yet tho will is 
revoked, and tho use, although the old one, cannot pass by the 
prior will.’* 

In Poole v. Coates (/), a testatrix, being entitled to an un- rooky. Coat", 
divided moiety of lands held on a lease for lives containing 
a covenant for perpetual renewal, made her will devising the is 
moiety, and subsequently joined with the two other persons SIS. 
entitled to the other moiety in procuring a renewed lease to be 
granted to herself and them as joint tenants: Sir E. Sugden , C., 
decided that her will was not revoked in equity. He said, the 



See 2 D. M. & G. 095. 


(«) 2 J. & Lat. 613; and see Walker 
r. Jtrmtrong , 21 Bear. 284, 8 D. 31. 
& a. 63i. 

(/) 2 Dr. & War. 493, 1 Con. & L. 
531. It may be collected that Sir £. 


Sugden never approved the decision in 
Rawline v. Burgle. Apart from au¬ 
thority, hie own Opinion, which he fol¬ 
lowed on a slight distinction in Toole 
v. Coatee, may be thought the more 
reasonable.] 
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[effect of a lease with a covenant for perpetual renewal is, in 
equity, to give the tenant a perpetual interest; that, therefore, 
if in the cose before him there had been a mere simple renewal, 
though it would have been a revocation at law, it would have had 
no such effect in equity; but it was argued, that the case went 
a step further, the renewal being mode to the testatrix and two 
other persons, and, therefore, there was such a change in the 
estate whioh the testatrix had as amounted in equity to a re¬ 
vocation; but the mere change of the legal estate, unaccompanied 
by any alteration of the equitable ownership, would not effect a 
revocation. A lease of the entiro estate to a trustee for the 
testatrix would have been no revocation, for she would have had 
the same equitable estate after the renewal as she had before; 
so a renewal partly to herself, and partly to a trustee for her, 
could not be considered as a.revocation , for the very same reason. 
The mere circumstance that the very same equitable estate 
which formerly subsisted, had been since imrtiaUy clothed with 
the legal estate, could not produce such a modification as to 
work a revocation. The learned Judge said that he did not 
intend to impeach the authority of Rawlins v. Buryis , Ward v. 
Moore , and similar cases. But did Ward v. Moore differ in 
substance P The owner of the equitable estate became a joint- 
tenant of the legal estate, thereby merely partially clothing 
hipiself with the legal title: yet it was held a revocation; and 
in truth this is all that is done in every case of a conveyance to 
uses to bar dower. In equity the owner of the equitable estate 
still remains absolute owner; he has only clothed himself with 
a legal power of appointment, a life estate, and a remainder 
in fee.] 

The some general doctrines are, of course, applicable to equit¬ 
able interests created by marriage artioles; hence the question, 
whether a conveyance, made in pursuance of such articles, re¬ 
vokes a devise, made in the interval between the articles and the 
conveyance, disposing of the equitable interest derived' under 
the artioles, depends entirely, under the old law, upon the foot, 
whether the conveyance merely carries into effect the articles 
which created the equitable interest in question, or newly modi¬ 
fies the ownership (y). 

But it is to be observed, that where, by the articles, the in¬ 
tended settlor covenants to convey the lands to certain uses, and 

(c) Partont ?. Mwman, 3 Aik. 761; Bridget t. JDuit of Chandoo, 3 VW. tan. 
417, 7 B. P. 0. Toml. 606. 
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subject thereto to the use of himself in, fee, this does not sever chatter vn. * 

the equitable from the legal ownership, in regard to such ultimate 

fee, so as to support a devise made intermediately between the 

articles and the conveyance, since.suoh severance could only be 

produced through the medium of on obligation attaching on 

the covenantor to convey the reversion in fee to himself; and 

there seems to be no title in any third person to call for such a 

conveyance, for a man cannot have a legal estate in trust for 

himself. Upon the principle of this reasoning, Lord Eldon, in 

Harwood v. Oglander (/*), [dissented from] the case of Williams 

v. Owens (i), where the contrary doctrino was advanoed by Sir 

R. P. Arden , who appears to have oonfounded the oase of a 

covenant to oonvey, with that of an actual conveyance, by means 

of which, of course, the grantor may effect a severance of the 

legal and equitable ownership, by vesting the legal inheritance 

in the trustee for himself. The learned Judge entertained the 

notion, that the articles imposed on the covenantor an obh'gation 

to oonvey the fee, which fully accounts for (and, had it been 

correct, would have justified) tho conclusion at which he arrived. 

The argument upon which Lord Eldon impugned the oase of Effectof cove- 
Williams v. Owens , would seem to involvo tho conclusion, that totheu^of y 
an agreement by a testator to convey an estate in fee to him- covenantor, 
self, would, for every purpose, be null and void; but the prin¬ 
ciple has not been followed to this full extent, for in Vawser v. 

Jeffery (k ), both Sir W. Grant and Lord Eldon wero of opinion, 
that, if a surrender of copyholds to certain limitations (which 
have been already stated) -would have revoked the will at law, 
the oovenant to moke such surrender revoked it in equity. And 
though the assumption upon which this position was based, 
namely, that the surrender, if made pursuant to the oovenant, 
would have been a revocation at law, was in the subsequent 
stages of the oase decided to be unfounded, yet this circumstance 
does not necessarily affect the doctrine in question. There is 
some difference, however, in tho line of reasoning pursued by 
these great contemporaray Judges: Sir W. Grant , adopting tho 
notion of his predecessor (Sir R. P. Arden), held, that the cove¬ 
nantor* was bound to oonvey the fee-simple to himself, according 
to his oovenant; while Lord Eldon puts the doctrine rather upon 
the ground of intention: “ It is contended,” he said, “ that if 
the widow had applied to this Court, to have the oovenant exe- 


127. 

lad. 696. 


(*) 16 Yes. 619, 2 Sw. 268. 
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cuted, the Court need pot have directed any such acts as would 
raise this question. My present opinion is, that I must consider 
the testator to have died with the intention which he expresses 
in this covenant, unless it can bo shown that ho intended other-, 
wise to execute his purpose of providing a jointure.” Lord 
Eldon*a observations show, that he considered the case as allied 
in principle to thoso (discussed in the next section) in which on 
Ineffectual attempt to convey the devisod lands lias been held to 
revoke: though this view of it entirely differs from that of the 
Court of K. 13., in Wright v. Littler (/), who thought that a 
void deed of oovenant was not a revocation, as it was not binding 
on the testator, and expressed no intention to make a present 
disposition; and Lord Mansfield expressly lays it down, that 
covenants have never been allowed to be a revocation, unless 
where the covenantee has a right to specific performance,—a 
principle which it seems very difficult to refute. In that case, 
however, the instrument in question was not a deed of covenant, 
but an unsealed paper, by which the testator “ covenanted and 
agreed” that the lands in question should go and be given to 
certain persons, and the question was, whether it was testa¬ 
mentary: the Court decided in the negative, and that the 
paper was not a revocation of a previous will. Of course, a 
covenant to execute a conveyance, which, if made, would not 
revoke the will at law, will be inoperative to revoke it in 
equity (»?). 

Another obvious case of revocation in equity occurs whore the 
testator devises lands, and then, subsequently to the will, contracts 
for the sole of them; such a contract, if onco obligatory on the 
testator, will rovoke tho devise (>i), though it shofild happen to 
be rescinded after tho testator’s deceaso (o), and also, by the 
better opinion, even though suoh transaction should have taken 
place in his lifetime (p) t supposing, of course, the will to be 
subject to the old law. Notwithstanding tho contract for sale, 
the legal estate passes under the devise, and the devisee is 
bound to convoy it to the purchaser, in pursuance of the contract. 
If the devise, which might thus, in event, become operative 
upon the legal inheritance, would have the effect of tying up 
the property in a manner incompatible with the convenient 
execution of the contract, as by creating limitations in favour of 

(A 3 Butt. 1244,1 W. Bl. 346; [.Patch (o) Tebbct v.' Vottlet, 6 Sim. 40. 

y. Shore, 2 Dr. & Sm. 689.] (p) See Enollyt y. Alcoek, 7 Vee. 668, 

(m) Vatcier y. Jeffery, Hubs. 479. 606; Bennett v. 2tori of Tanktrtille, 19 

\n) Mayer v. Gowland, Dick. 663. * Yes. 170; [Cwrr* v. ffoxtyer, 6 Beav, 6,] 
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minors or unborn persons, the testator should immediately after crxfteb yil 
the sole execute a codicil, devising the property to trustees, for " 
the purpose of carrying the oontroct into effeot. [But if the 
contract is rescinded or abandoned, either before or after the 
testator’s decease, there is no purchaser to convey to; and, the 
'will being revoked, the devisee is a trustee for the koir ( 9 ). So, 
where a testator devised an estate and then contracted to sell it, 
but no conveyance was executed, and afterwards tho testator 
repurchased the estate, it was held that tlic will, onco rovokod in 
equity, was not sot up again (>•).] 

Ante-nuptial articles for a sottlemont have, of course, tho same Marriage 
revoking effect in equity, upon a previous doviso of the property ttrtlclos ' 
agreed to be settled, as a contract to sell («). 

And here it may be observed, that, where a testator who has Effect of 
devised his, real estate among his children, in undivided shares, SfdSvEod* 1 " 
afterwards, upon the marriago of one of such children, conveys 
or covenants to convey to uses, for tho benefit of that child, an ° c 
aliquot Bhore, equal to that which he had devised to tho child, 

(no doubt, intending to substitute it for tho share so devised,) 
such settlement or covenant does not revoko tho dovise of that 
share in toto, there being nothing to identify or conned: tho 
devised with the settled sliaro; but it revokes tho doviso of all 
the shares pro tanto, letting in tho advanced child to participate 
equally with the others in tho remaining shares, not affected by 
■ the settlement. Thus, in Mitfer v. Waycr (/), wliero a testator 
by his will gave one moiety of his real and personal estate to 
his elder daughter, and the other moioty to tho younger daughter, 
and afterwards, upon the marriago of tho elder with A., cove¬ 
nanted to settle one moiety of all his real cstato to tho use 
of himself for life, with remainder to A. and his intended wife 
for their lives, remainder to the younger children of the mar¬ 
riage in tail, remainder to A. in fee; it was held, that this 
covenant revoked the will in equity as to one moiety of tho 
testator’s real estate, and that the other moioty passed under 
the devise in the will to the two daughters, and this was thought 
to be rendered still more clear by the republishing effect of 
a oodicil which had been'executed by the testator after tho 
articles. 

! '{q) See Tebbott y. Vault*; gm». Vawttrv. Jeffery, IGVcs. 519, 2Sw.208. 

r) Andrew ▼. Andretb , 8D.M.& G. (/) 2 F. W. 334: [but must not thi» 

I. See observations on this case cose be considered as depending solely 
Bug. R. F. S. p. 3QJ.] on the republication 

{*) See Cotter r. Layer, 2 F. TV. 624; * 

l. —VOL. L * . . 


M 
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ohatteb vn. The revooation of devises by an alteration of estate is placed 
stat. i Viot. on an entirely new footing by the stat. 1 Viet. o. 26, whioh 

°. 29. provides (sect. 23), that no conveyance or other act made or 

toboreroked ^ one subsequently to the execution of a will of or relating to 
aa to testator’s any real or personal estate therein comprised, except an act by 
totenSoa® which such will shall be revoked as aforesaid, shall prevent the 
decease, by operation of the will with respect to such estate or interest in 

like act. such real or personal estate, as the testator shall have power to 

dispose of by will at the time of his death. 
j n regard to wills, the date of which or of any codioil thereto 
ment. brings them within this seotion, a subsequent oonveyanoe of the 

devised property will not produce revooation, except so for os it 
substantially alienates the estate, and withdraws it from the 
operation of the devise by vesting the property in another. If 
a testator, after devising an ostate, sells and oonveys it to a third 
person, of course the devise is Btill (as formerly) rendered in¬ 
operative, and the devisee can have no claim to the proceeds of 
the sale, even though the will should have directed the conversion 
of the property, and the prooeeds can be traced into an invest- 
vokedby 5 ' nient (<0* Where the testator contracts to sell the devised estate, 
tract to sell, " and dies without having executed a conveyance to the purchaser, 
the devise remains in forco os to the legal estate and no further, 
this being all the interest which the testator has power to dispose 
of at his decease, and the conversion, as between the real and 
personal representatives, being completely effeoted, [and the 
estate of the vendor being in contemplation of equity, “ disposed 
of ”] by the contract, (supposing it to be a binding one,) the 
devisee takes only the legal estate, and the purchase money con¬ 
stitutes port of the testator’s personal estate (#). 

—or by other [And this rule applies equally to cases of conversion by 
operation of law; as, by act of parliament (y), or by an order 
for sale pronounced by a Court of competent jurisdiction ( 2 ), or 
by compulsory sale under the Lands Clauses and similar acts (a), 


conversion, 
whether 
voluntary or 
compulsory, 


(«) See Arnold v. Arnold, 1 B. 0. C. 
401. 

[(*) Farrar v. Earl of Winterton, 5 
Beav. 1; Moor v. Maisbcck , 12 Sim. 123. 
These decisions confirmed the author’s 
previous opinion, see 1st ed. p. 148, 
where he cites Knollys v. Shephard (ante 
p. 56) to show that, even under the old 
law, a devise of land whioh the testator 
had previously contracted to sell passed 
the legal estate only. But the devisee is 
entitled to the rent until completion. 
Watts v. Watts, L. It., 17 Eq. 217. 


(y) Fretcen v. Freicen, L. XL, 10 Ch. 
610; Richards v. Att.-Oen. 6 Moo. 
F. C. 0. 381; Cadman v. Cadman, L.R., 
13 Eq. 470. 

(z) Steed v. Freeee, L. R.» 18 Eq. 192, 
questioning Jenny v. Preston, 13 Sim. 
356 (os to whioh see n. («), infra), and 
Cooker. Jkaley, 22Beav. 196. See also 
Arnold v. Dixon, L. R., 19 Eq. 113. 

(a) Ex parte Hawkins, 13 Sim. 669; Re 
Manchester and Southport Railway, 19 
Beav. 365; Ex parto Uamemk, 1 Sim. 
N. S. 260. Notice to treat and agree- 
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[or by sale under a power given by the testator to a mortgagee (6). ohaptsb to. 
But) of course, on unauthorized sale (as, if the, real estate of an ” 

insane person, not so found,‘is sold by persons assuming to not 
for him) will not work conversion, although the sale is confirmed 
by the Court after the owner’s death (c). Aud the converting -^“Jewth© 
effect of a sale under an act of parliament or under an order of to be ro- 8X6 
Court is neutralized if the statute (d) or order (e) directs a re- i " vo8tcdto 
investment in land to be settled to the samo usos; in which oaso, 
it should seem, the will would operato on tho substituted land. 

So, if land were sold under tho common power of sale in a 

settlement containing a similar direction for ro-investment; 

though some doubt may seem to be thrown on this by Gale v. Gale v. Gale. 

Gale (/), where an estate stood settled in trust for A. and his 

wife sucoessivoly for life, with remainder as A. should by deed 

or will appoint, and in default of appointment over: the trusteos 

had power to sell, and tho prococds woro to bo ro-mvestod in 

land to be settled to the samo usos. By his will A. appointed 

the estate to the children of B., and devised all other his real 

estato not thereinbefore specifically disposed of to his wife. 

Afterwards the trustees sold tho estate, and then A. died; and 
it was held by Sir J. Romilly , M. It., that the appointed pro¬ 
perty was adeemed by tho'subsequent salo, that tho appointment 
had no effect oithor on the purchase-monoy (which had not yet 


[mg on the price are together equiva¬ 
lent to a contract for sale, and -work a 
conversion, Ex parte Hawkins, Ex parte 
Flamank, supra; Harding v. Metropoli¬ 
tan Railway, L. B., 7 Oh. 164 ; Watts 
v. Watts , L.B;, 17 Eq. 217. But notice 
to treat, without more, has no such 
effect, Haynes v. Haynes , 1 Dr. & Sm. 
426; nor a notice followed by vendor’s 
unaccepted statement of price, Re Ar¬ 
nold, 32 Beav. 691; nor on agreement 
as to pneo per acre without defining tho 
land, Ex parte Walker, 1 Drew. 608. 
Where an option to purchase at a speci¬ 
fied price was given to A., and after the 
testator’s death the land was bought by 
a railway oompany for double that price, 
A. waa held entitled to the difference, 
Gant's Estate, 4 Do G. & Jo. 603. See 
also Exports Hardy, 30 Beav. 206.] 

(b) might ▼. Rose, 2 S."& St. 323; 
Bourne v. Bourne, 2 Hare 36. In both 
these cases no sale was made until after 
the testator's death, and therefore it was 
held there waa no conversion—quoad 
the surplus. Compare Jones v. Davies, 
8 Oh. D. 216. 

(«) See per Wood, V.-C., Taylor v. 

M 


Taylor, 10 Hare, 478, 479. 

(<#) Aswherothelandof persons under 
disability is sold under the Partition 
Act, 1868, Fosterv. Foster, 1 Oh. D. 688; 
Kelland v. Fulford, 0 Ch. D. 491; Mild- 
may v. Quiche , ib. 663 ; or under the 
Lands Clauses and cognate acts, Mid¬ 
land Railway v. Oswin, 1 Coll. 80; Re 
Taylor, 9 Hare, 696 ; Re Homer, 6 Do 
G. & S. 483 ; Re Stewart, 1 Sm. & Gif. 
32; Re Harrop, 3 Drew. 726. Tito 
Lunacy Begulation Act, 1863, directs 
(ss. 124,136) that money arising by solo 
under that act of land belonging to 
lunatic tenant in feo shall devolve aa 
realty, Re Mary Smith, L. B., 10 Ch. 79. 

(e) Fellow v. Jermyn, W. N. 1877, p. 
96. The land sold was in strict settle¬ 
ment, and the reinvestment (of surplus 
after answering charges) was necessary 
to prevent the money vesting absolutely 
in the first tenant in tail. Jenny v. 
Preston, 13 Sim. 366, 366, appears to 
have proceeded on a similar ground,. 
And as to the propriety of reinvestment 
where the estate is settled, see 4 D. 31. 
& G. 766, per X. Bruce, L. J. 

; (/) 21 Beav. 349. 
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[been re-invested) nor on the new estate to be purchased with it, 
but that the right to these passed by the residuary devise (g). 
He said it must be'"treated as a new estate and a new power in 
relation to it. Having regard to the direction that the new 
estate should be settled to the old uses (which, of oourse, in¬ 
cluded the power of appointment), it would be difficult to dis¬ 
tinguish this case in principle from one where A. had the estate 
and not a power only. But the decision is questioned by Lord 
St. Leonards, who says it was the old power that remained over 
the new estate (//). 

It is now scarcely possible for any residuum of interest re¬ 
maining in the testator at his death to esoape from the previous 
devise. In Lowndes v. Norton (*), when a testator devised an 
estate to trustoes during the life of his daughter, without im¬ 
peachment of waste, for her separate use, and soon afterwards 
conveyed the some estate to a different trustee for the life of the 
some daughter (but not making her or the trustee unimpeachable 
for waste), with several suooessive remainders for life, each with¬ 
out impeachment of waste, with reversion to himself in fee; it 
was argued that the right to the timber remained in the testator 
at the time of his death, and, notwithstanding the deed, passed 
by the devise to the daughter, who was consequently unimpeach¬ 
able for waste: but it was held by K. Bruce and Turner, L.JJ., 
that this was an argument not warranted in foot (presumably 
beoause the right in question was in foot disposed of by the deed 
to the tenants for life in remainder), and that the estates given 
by the devise had been completely abolished by the deed. 

How a speoifio bequest of leaseholds is affected, under this 
section, by the subsequent acquisition of the fee was considered 
in Cox v. Bennett (A), where a testator having bequeathed “ his 
houses at T., held on lease from B.,” to X., and the residue of 
his real and personal estate to Y., afterwards purchased and 


a) As to this see post, Ch. XX. s. 5. 
k) K. F. S. 375 n., and Pow. 308, 
8th ed. In J 2$ De Beauvoir , 2D.F. & 
J. 5, 29 L. J., Ch. 667, where the sale 
was under the L. C. Act, and A. had 
the estate in reversion, the point did not 
arise; for by his will the settled estate 
and/ 1 all other his real estate" were 
included in the same devise. 

* (t) 33 L. J., Ch. 683. 

* (*} L. R., 6 Eq. 422. See also 
Struthere v. Struthere, 6 W. R. 809. 
Both these oases appear to require the 
further support of a. 3, which enables 


a testator to dispose of all real estate 
to which he may be entitled at the time 
of his death, and of s. 24, which enacts 
that every will shall be construed with 
reference to the real and personal estate 
comprised in it to take effect as if it had 
been executed immediately before the 
testator’s death: for s. 23 says onlytha^ 
no subsequent act shall prevent the will 
operating, implying that but for the 
subsequent act the will would have 
operated on the interest in question,; 
which it would not have done without 
the aid of ss. 3, 24. 
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[took a conveyance to himself of the reversion in fee. It was ouptsb to. 
held by Sir G. Gffiu'd, Y.-C., that the entire interest in the 
houses passed by the specific gift to X. He said, “ the olause 
in the statute (t. e. sect. 23) says that the will is to pass Buoh 
estate or interest in such real or personal estate as the testator 
shall have power to dispose of at his death; and there is nothing 
in the will to confine its operation to the interest which the 
testator had at the date of the willthe reference to the lease 
was merely a method of describing the property. 

The section now under consideration does not apply to wills Sect. 23 does 
made before 1st January, 1838. Such wills are revocable by 
alteration of estate,"although the alteration should be effected on fore 1838. 
or after that day (/).] 


—♦— 

Section T\ 

By void Conveyances. 

An instrument purporting to be a conveyance, but incapable Attempt to 
of taking effect as such, may, nevertheless, operate to rovoko a ^okes a*de- 
previous devise, on the principle, as it should seem, that the viso, where, 
attempted act of conveyance is inconsistent with the testamentary 
disposition, and, therefore, though ineffectual to vest the pro¬ 
perty in the alienee, it produces a revocation of the devise. The 
rule obtains wherever the failure of the conveyance arises either 
from the incapacity of the grantee, or from the want of some 
ceremony which is essential to the efficacy of the instrument. 

Thus, in Beard v. Beard («»), Lord Hardmckc decided, that a 
deed of gift by the testator to his wife of personal estate, which 
he had previously bequeathed by his will, revoked the bequest; 
though the deed was inoperative under the rule of the common 
law, which incapacitates a woman from taking property so 
disposed of, as the donee of her husband. So it has been often 
ruled, from a very early period, that a feoffment without livery 
of seisin, and a bargain and sale without inrolment, revoke a 
previous devise of the lands thus ineffectually attempted to be 
aliened (*). And the rule has been considered as applying to a 

v [(A Langford v. Little', 2 Jo. & Lat. (») Sec Montague v. Jcfferiei, Moor. 

613. j * 420, pi. 599. See also 3 Atk. 73,1W. 

. (m) 3 Atk. 72. El. 349, 2 Sw. 274. 
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common recovery, rendered void by the misnomer of the tenant 
to the pneoipe (o), and to on instrument purporting to be an 
appointment under a power, which at the time was not in the 
testator (p). It is true, that*"in the last case, the Court was of 
opinion, that the instrument, if void as on appointment, might 
take effeot os a grant of the reversion; but. Lord Kenyon , C. J., 
unreservedly stated, that, “even supposing it was an inadequate 
conveyance for the purpose for which it was intended, still if it 
demonstrate an intention to revoke the will, it amounts, in point 
of law, to a revocation.” And, in Vatcser v. Jeffery (j), Lord 
Eldon treated it os clear, that an attempt by a testator to convey 
a oopyhold estate by deed, would revoke a previous dovise of 
that estate. 

It has been held, however, that a conveyance to charitable 
uses, which was void under the statute 9 Geo. 2, c. 36, on 
account of the grantor dying within twelve months after its 
execution, did not affect a prior devise, on. the ground, it is 
presumed, (for the reasons are not stated,) that the event of the 
grantor surviving the year, was an implied condition annexed to 
the deed, and this failing, the intondod conveyance was to be 
considered as a nullity, the effect being the same as if the 
grantor had expressly made his conveyance dependent on such 
a contingency (r). So it has been decided, that a deed executed 
by one who is under a personal incapacity to make the attempted 
disposition, has no revoking effeot on a prior dovise; for os the 
principle proceeds upon intention, ability to perform the act 
seems to be a necessary ingredient, for without such ability 
there can be no disposing mind. Thus, where a feme coverte, 
who had a power to appoint real estate by will only, and hod 
also tho fee simple in default of appointment, made a will in 
pursuance of the power, and subsequently executed a deed pur¬ 
porting to convey the lands, it was held that the deed was 
inoperative to revoke the testamentary appointment («). But if 
a feme coverte, who has a power of appointing by deed or will, 
makes a will in exercise thereof, and afterwards, by deed, in 
execution of her alternative power, directs her trustees to oanvey 
to her, which they accordingly do, of course the testamentary 
appointment is revoked (t). 


(o) Doe v. Dishop of LUtndaff, 2 B. & 
P., N. It. 491. [The point, nowever, 
was not actually decided in this case.] 

( p) Shove v. Din he, 6 T. E. 124, 310. 
(?) 2 Sw. 274. 


(r) Matt hem v. Venables, 9 J. B.Moo. 
286, 2 Bing. 136. 

(*) JEilbcck v. Wood, 1 Enas. 364. 

(t) Lawrence v. Wallis, 2 B. Q. 0. 


310 . 
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It seems dear, that a conveyance which is void at' law on oama vrr. 
account of fraud or covin, is not a revocation: hut a different Dcods of con- 
rale obtains, in regard to deeds which are valid at law, though 
impeachable in equity. The existence of this distinction, indeed, fraud revoke a 
‘ was long vexata queestio, but all controversy on the point seems will, “ wher0, 
to be dosed by the cose of Simpson v. Walker («); in which 
it was dedded by Sir L. Shadicell, Y.-O., in conformity to tho 
, decision of Lord Hardwickc in Hick v. Mors (r), and that of 
Lord Alvanley in Haices v. Wyatt (//), and a dictum of Lord 
Eldon (s), and in opposition to a determination of Lord 
Thurlow (a), that a deed obtained under circumstances which 
rondered it void in equity, but which was valid at law, did 
revoke a previous devise. 

A question of this nature, however, cannot ariso in regard to Rule a* to 
wills made sinoe 1837, for os, under the recent enactment, even Binc0 
an actual conveyance does not produce revocation, except so far 
as it may, by alienating tho testator’s interest, leave the devise 
nothing to operate upon, it is obvious, that a void or attempted 
conveyance cannot, under any circumstances, have, as such, a 
revoking effeot ( b ). 


Section V. 

By a subsequent Revoking or Inconsistent Willy Codicil or Writing. 

In considering this hood of Revocation, as applicable to wills 
made before the year 1838, freehold and personal estate must bo 
distinguished. The Statute of Frauds (c) enacts, “ that no Before 1838. 
devise in writing of lands, tenements, or hereditaments, nor any t0 

clause thereof, shall be revocable, otherwise than by some othor bo revoked, 
will or codicil in writing or othor writing declaring the same, 

(or by burning, &c.); but all devises and bequests of lands and 
tenements shall remain and continue in force (until the same be 
burnt, &c.); or unless the same bo altered by some other will or 
codicil in' writing, or other writing of the devisor, signed in the 

(w) 6 Sim. 1. conveyance inoperative as Huch to pro- 

W Amb. 215. dace revocation, and a 'writing duly 

1 (y) 2 Cox, 263, 3 B. C. C. 156. See executed and “ declaring an intention 
also 7 Yes. 374. to revoke,” which takes effect under 

(s) 8 Yes. 283. 1 Viet. o. 26, s. 20. See post, p. 170. 

la) Satcet v. Wyatt, supra. (e) 29 Car. 2, c. 3, b. 6, Ir. Pari. 7 

[{#) Ford v. Jk Fmiet, 30 Beav. 572, Will. 3, c. 12, s. 6.] 
aco. And distinguish between a void 
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presence of three or fotr witnesses declaring the same.” The 
same statute (sect. 22) provides, “ that no will in writing con¬ 
cerning any goods or chattels or personal estate shall he repealed, 
nor shall any clause, devise or bequest therein be altered or 
changed by any words, or will by word of mouth only, except 
the same he in the life of the testator committed to writing, and 
after the writing thereof read unto the testator, and allowed by 
him, and proved to he so done by three witnesses at the least.” 

Unless these enactments had plaoed the revocation of wills 
under positive restrictions, they might have been revoked in the 
same manner as before, there being no necessary implication that 
what is required to constitute a valid execution of an instrument 
is essential to its revocation; on whioh principle it was held 
before the Statute of Frauds, that a will required to he in 
writing by the statute of 34 Hen. 8, o. 5, might be revoked by 
parol (d). 

Though the Statute of Frauds required that a will whioh re¬ 
voked a devise of freehold lands should he attested by the same 
number of witnesses as a will devising such lands, yet, in some 
particulars, the prescribed ceremonial differed in the respective 
instances. Thus, a devising will was required to he subscribed 
by the witnesses in the testator’s presence, which a revoking will 
was not, and a revoking will was required to be signed by the 
testator in tho presence of the witnesses, while a devising will 
needed not to he signed in their presence; each, therefore, had 
a circumstance not common to both. This difference, however, 
(whioh probably occurred without design,) has been attended 
with little practical effect; for it Beldom happens that a testa¬ 
mentary instrument is executed for the mere purpose of revoking 
a previous will, and if it contain a new disposition, any revoking 
clause therein will he a nullity, whether the substituted devise 
takes effect or not, though for widely different reasons in the 
respective cases. If the devise with which the clause in question 
is associated be effective, it reduces the latter to silence by 
rendering it unnecessary, the new devise itself producing the 
revocation; so that the efficaoy of the will as a revoking instru¬ 
ment cannot, in such a case, becoine a subject of consideration. 
If, on the other hand, the new devise he ineffectual, on aooount 
of the attestation being insufficient for a devising, though suffi¬ 
cient for a revoking will, the revoking clause becomes inoperative 

(<#) Cranvel r. Sanders, Cro. Jao. 497. See also Ex parti Earl oflkfckkr, 7 Tee. 
348; Richardson v. Barry, 3 Hagg. 249. 
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- » 

on the principle before noticed, that the* revocation is conditional ohaptxb to. . 
and dependent on the effioacy of the attempted now disposition, 
and that failing, the revocation also foils; .the purposo to revoke 
being considered to be, not a district independent intention, but 
subservient to the purpose of making a new disposition of the 
property; the testator meaning to do the one so for only as he 
succeeds in effecting the same (e). But it seems, that, if the 
seoond devise fails, not from the infirmity of the instrument, 
but from the incapacity of the devisee, the prior devise is re¬ 
voked (/). 

With respect to the revocation of wills of personal estate, it is Revocation of 
to be observed, that questions concerning it most commonly per " 
occur in the ecclesiastical courts, whioh, of courso, no less than 
the temporal oourts, are bound by the 22nd section of the 
Statute of Frauds, excluding parol revocations. Accordingly, it 
was ruled by Sir J. Nicholl , that evidence could not bo received 
of the testator’s intention orally announced, to adopt the prior of 
two wills, both of which were found at his decease uncancelled, 
though it appeared that most of the bequests in the posterior 
will hod lapsed («/). But the enactment in question is not con¬ 
sidered to preclude the reception of evidence of acts of a testator 
in his lifetime concerning his testamentary papers; still loss does 
it exclude inquiry into the state in which such papers were found 
at his decease. And it is to be observed, also, that the requi¬ 
sition of the statute is satisfied by the intention to revoko being 
reduced into writing in the lifetime, and by the direction, of the 
testator, though not authenticated by his signature. And on 
this principle it was decided, that, where a person,’at the tes- 
vtatrix’s request, addressed a letter to another person having the 
Custody of her will, requesting him to destroy it, this was a 
sufficient revocation, though the will was not destroyed in com¬ 
pliance with the request (h). 

Revocation often depends on the completeness of the posterior Revocation 


(e) Eggleston v. Speke, 3 Mod. 258, 
Carth. 79,1 Show. 89; Otiions v. Tyrer, 
2 Vern. 741, Pice. Ch. 450, 1 P. W. 
343; (Short y. Smith, 4 East, 419.] See 
also Ms parte Earl of Itchester, 7 Yes. 
348; Xirkev. Kirk a 4 Russ. 435; [Locke 
v. James, 11M. & Weis. 901. Compare] 
Richardson y. Barry, 3 Hagg. 249. 

(/) Erencke's case, 8 Via. Ab. Dev. 
0. pi. 4; Roper v. Constable, 2 Eq. Ca. 
Ab. 369, pi. 9; 8.C. uom. Ropery. Rad- 
dife, 5 R» P. C. Tonal. 360, 10 Mod. 
233; [Tapper v. Tapper, 1 K. & J. 


6G5; Quinn v. Butler, L. R., 6 Eq. 225. 
See also Re Gentry, L. R. t 3 P. & D. 
80, where an express revoking clause 
was held absolute, though accompanied 
by a desire that an instrument, referred 
to as a will but which in fact was a 
valid deed, should stand as the will— 
which it could not do.] 

(a) Danicly. KockoUu , 3 Hagg. 777. 
(A) Walcott v. Ouchterlony, 1 Curt. 
680. [And see Re Raveneerofl, 18 L. J. 
Ch. 501; Meredyth v. Mauneell, Milw. 
Ir. Eod. Rep. 132.] 
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of two testamentary instruments. In suoh cases the ecclesiasti¬ 
cal courts try the validity of the propounded paper by the prin¬ 
ciples which have been adverted to in a former chapter, to which 
it will he sufficient to refer (*),' with the additional observation, 
that the presumption is always strongly adverse to an unfinished 
instrument materially altering and controlling a will deliberately 
framed, regularly executed, reoently approved, and supported 
by previous and uniform dispositive acts; and this presumption 
is stronger in proportion to the less perfect state of, and the 
small progress made in, such instrument. To establish suoh a 
paper, there must be the fullest proof of capacity, volition, final 
intention, and involuntary interruption (k). 

In regard to wills made since the year 1837, howovor, it can 
never he a question, whether an informal or apparently unfinished 
testamentary paper has a revoking operation, for the statute 
1 Viet. c. 26, s. 20, has placed a revoking will [or writing (/)] 
upon precisely the same footing, in regard to the ceremonial of 
execution, as a disposing will; and when that ceremonial has 
been observed, it can never be said that the will is informal or 
unfinished. 

A will or codicil may operate as a revocation of a prior testa¬ 
mentary instrument by the effect either of an express clause of 
revocation, or of an inconsistent disposition of the previously 
devised proporty. 

[Express revocation may, it seems, he produced in two 
different modes, having different effects. Thus, if there be a 
bequest by will to several persons as tenants in common, and by 
codicil the testator revoke the bequest to one of them, his share 
will not accrue to the others (in). This is the ordinary mode. 
But if the testator revoke so much of his mil as contains the gift 
to one of such persons, here, if the words that remain ore sensible 
per se, and amount without further alteration to a gift of the 
whole subject to the others, these will take the whole, the will 
being read as if tho revoked words had never been in it. Harris 

(i) Ante, p. 101. Re Durance, L.B., 2P. &D.406. Stub 

Ik) Blewitt v. Bkicitt, 4 llagg. 410; a writing may be executed bya married 

Oillow v. Bourne , ib. 192. woman, Hawksley v. Barrow, L. B., 1 

[(I) The writing must “ declare an P. & D. 147. 
intention to revoke,” but need not be (in) Vresswcll ▼. Cheslyn, 2 Ed. 123; 
testamentary. And unless testament- Humble v. Shore, 7 Hare, 247. Compare 

ary it will not be admitted to probate, Shaw v. McMahon, 4 D. & War. 431, as 
Se Fraeer, L. B., 2 P. & D. 40. Seo to which see post, Ch. X., Ch. XX I I I., 
also Re Hicks, L. B., 1 P. & D. 683; Ch. XXXII. s. 3. 
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[y. Dam (»»), affords an example of the latter mode. In that 
"case there was first a gift to A. and 13. in common; then, in a 
subsequent part of the will a direction that G. should take a 
share with A. and B.; and afterwards a codicil revoking “ that 
part written in the will which left” the sliaro to C.: and it was 
held that A. and B. took the whole. The frame of tho will was 
peouliar, and lent itself easily to this construction. If tho words 
that are left require (as they generally would) some further 
alteration or addition to mako them sensible, the construction 
will not be made ( 0 ).] 

In order that an express clause of revocation may bo effectual 
it must indicate an actual and present intention to revoke tho 
will; and if the testator’s expressions are declaratory only of a 
future design, they will not be sufficient (p) ; and in an early 
case, before the Statute of Frauds, a distinction is taken between 
tho effeot of a testator saying “ I will revoke my will made at 
P.,” which refers to a futuro act, and when ho says “ my will 
mado at P. shall not stand,” which is a present resolution, tho 
latter being, it was considered, an actual revocation, and tho 
former not (</). 

Of course, a mere intimation by a testator of his intention to 
make by a future act a new disposition, does not offect an actual 
present revocation. Thus, where A. (/•) mado a will, disposing of 
his real and personal property, and afterwards, tho residuary 
legatee of the personalty being dead, and A. having acquired 
other real property, he made another will whereby he devisod tho 
newly-acquired property, and then wrote as follows:—“ As to 
the rest of my real and personal estate I intend to dispose of tho 
some by a codioil to this my will hereaftor to be mode:” it was 
contended that this clause, though inoperative as a disposition, 
indicated an intention to revoke the prior will; but Lord Ellen- 
borough and Lawrence } J., held that it was not a revocation. 
They considered the cases before tho statute to ho applicable, 
and that the testator merely intended to dispose of the subse¬ 
quently-acquired real estate, and the property which had lapsed 
by the death of tho residuary legatee: and that, even if this 
had imported an intent to revoke by making a different disposi¬ 
tion in future, it would not, according to the authorities, have 
amounted to a revocation, unless the Court could ascertain what 
the difference was. 

[(«) l Coll. 416. ( 7 ) Burton v. Cowell, Cro. El. 306. 

K) Bykesy. Bpket, L. B.,4Eq. 200. (r) Thomas y. Evans,'ZEaist, 498. See 

\p) Cleoburyy. B«ckett, \i Beav. 588.] also Griffin v. Griffin, 4 Yes. 197, n. 
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[And even an express clause of absolute and present revoca¬ 
tion of all former wills maybe reduced to total or partial silence, 
either by showing that the clause was inserted by mistake (s), or 
that it is unreasonable to givo* unrestrained effect to the words; 
as in cases where, by ono testamentary paper, a person exercises 
a power of appointment, and then by subsequent instrument 
either exercises another and distinct power (t), or deals with his 
own property, and not with the subject of the former power («): 
in these cases it has been held that the former appointment is 
not revoked.] 


It was decided at an early period, that, in order to revoke a 
will, it is not sufficient that the existence of a subsequent will 
should havo been found by a jury, it must bo found to he different 
from the former (.«), and even the latter finding will not avail, if 
it he added that the nature of such difference is unknown to the 
jurors (y). [And an instrument stating itself to he the testator’s 
last will does not necessarily operate to revoke a prior will, 
either as regards real (z) or personal estate («).] 

The most simple and obvious case of revocation by inconsis¬ 
tency of disposition, is that of a testator having dovised lands to 
a person in fee, and then by a subsequent will or codicil devising 
the same lands to another in fee; in such case the latter devise 
would operate as a complete revocation of the former (ft). And 
here, the learned reader cannot fail to pcrceivo in tho difference 
of construction which has obtained, where tw*o devises in fee of 
the Bame land are found in one and the some will, and where 
they are found in several distinct wills, the greater anxiety 


[(«) Powell v. Mouehett, f> Mndd. 216; 
Re Oswald, L. R., 3 P. & D. 1C2; and 
caBes cited ante, p. 78 , n. (jY. 

(*) Re Meredith , 29 L. J. Prob. 155. 
The parol evidence read at tlip bar in 
this case of course formed no ingredient 
in its decision. See also Re Merritt, 1 
Sw. & Tr. 112, 4 Jur. N. S. 1192; Re 
Joys, 30 L. J. Prob. 169. It is other¬ 
wise if the testator by the second 
instrument again refers to the same 
power, though he fails thereby to dis¬ 
pose of the whole Bubjeot, Re Eustace, 
L. R., 3 P. & D. 183. 

(u) Hughes y. Turner, 4 Hagg. Ecol. 
62; Denny v. Barton, 2 Phillim. 675.] 
(«) Seymor v. Noeworthy, Hard. 374; 
Show. P. C. 146. [If the subsequent 
will is lost or destroyed parol evidence 


is admissible to prove its contents, 
Brou-n v. Brown , 8 Ell. ft Bl. 876.] 

(w) Goodrighty. Harwood, 3Wils. 497, 

2 W. Bl. 987, Cowp. 87, 7 B. P. C. 
Toml. 489. [So in the case of a re¬ 
vocable appointment by deed where the 
contents of a subsequent appointment 
ore unknown, Rawlins v. Rickards, 28 
Beav. 370. 

(s) Freeman v. Freeman, 6 D. 31. ft 
G. 704. 

{a) Cutto ▼. Gilbert, 9 Moo. P. 0. 0. 
131; Richards y. Queen's Proctor, 18 
Jur. 640; Lemage v. Goodban, L. R., 
1P. ft D. 67; Re De la Saussaye, L. R., 

3 P. ft D. 42; Re PetcheU, ib. 163.] 

(6) 3 Mod. 206, [Litt. s. 168; Re 

Hough’s Estate, 16 Jur. 943,20 L. J.'Ch. 
422; Evans v. Evans, 17 Sim. 107. 
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evinced to FGConoile the several parts of the same testamentary osum to. 
paper, than to reoonoile several distinct papers of different dates, 
though constituting, in the whole, one will. In the former oase, 
the devisees (as hereafter shown) take concurrently in order 
avoid making one port of the will oontradict and subvert another; 
and in the latter oase, no hesitation seems to have been felt in 
holding the seoond devise to be revocatory of the first. And 
the distinction seems to bo reasonable; for though it may be 
very unlikely that a testator should wholly change the objoot of 
the devise in the short interval between his passing from one 
port of the will to the othor, there is no such improbability, that, 
in the longer lapse of time between the execution of two testa¬ 
mentary papers of different dates, such a change of purpose 
should have occurred. 

[So if the residue of personal estate bo givon by will to A., Gift of residue 
and by codicil to 13., the former gift is revoked ( 0 ). And this vokod^”’ 
was so held in Earl of Hardicickc v. Douglas (d), though the gift similar gift in 
by codicil was of personal estate “not hereinbefore or by my n . 
will or any other codicil disposed of.” The words were con- wickey. 
strued to moon “ not hereinbefore or by my will disposed of by Iku ^ lat - 
way of particular legacies,” thus leaving something for the gift 
to operate upon: literally construed they left nothing. Again, 
in Kennode v. Macdonald { 0 ) , where a testator by her will be¬ 
queathed specifio and pecuniary legacies, and gave the residue 
of her personal estate to A., and then by codicil gave “ all her 
personal estate ” to 13.; it was held, that “ all her personal 
estate ” meant the whole of the personal estate which by her 
will the testatrix had divided into two portions, the legacies and 
the residue, and that the will was therefore wholly revoked. 

But where a testator bequeathed portions of “ his money in Gift of par- 
the funds ” to several legatees, and “ the surplus of his money notrevok^by 
in the’‘funds” to be distributed by his executors among the codi ^gm ng 
legatees, and then by codicil, after bequeathing some specific re^cSe. 
chattels, gave “ the surplus remaining after the aforesaid legacies 
are paid” to the ohildren of A.; Sir J. K. Druce, V.-C., held 
that the gift of -surplus money in the funds was not revoked by 
the residuary gift contained in the codicil, whioh was so ex¬ 
pressed as to embrace other property (/). 

[(e) Foumet-LuUrell v. Clarke, W. N. Cottenham, who in D. P. retained hii 
1876. pp. 168, 249. ' opinion. Compare Lee v. Delane, 4 De 

<d) 7 C1. & Fin. 796, West, P. 0. G. & S. 1. 

666 , per Lords Brougham and Lynd~ (e) L. R., 1 Eq. 467,3 Ch. 684. 

hunt, reversing Douglas ▼. Leake. If) Ingle field v. Cog Matt .2 Coil. 247.] 

6 L, J., N. B., Ch. 26, ooram Lora 
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date: 
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ciled if pos¬ 
sible, 


REVOCATION OF WILLS 

[Under the old law] where a testator at different periods of 
his life made various testamentary papers, some of which he 
destroyed, and others he left undestroyed, each purporting to 
contain his last will, this character belonged exclusively to such 
one of the uncancelled papers as was executed next before his 
decease (g) ; and in order to ascertain the time of the execution 
of the respective papers, recourse may be had to evidenoe, de¬ 
rived either from their own contents, or from extrinsic sources. 
Sometimes the water-mark, showing the date of the manufacture 
of the paper on wliioh a will is written affords decisive proof 
of its posteriority to another will, the period of whose execution 
con he ascertained by other means (/#). 

If, from the absence of date and of every other kind of evi¬ 
dence, it is impossible to ascertain the relative chronological 
position of two conflicting wills, both are necessarily held to bo 
void, and the heir as to the realty, and the next of kin as to the 
personalty, are let in; but this unsatisfactory expedient is never 
resorted to, until all attempts to educo from the several papers a 
sohome of disposition consistent with both, have beon tried in 
vain (»). And even whore the times of the actual execution of 
the respective papers are known, so that, if they are inconsistent, 
there can be no difficulty in determining which is to be pre¬ 
ferred, tho Courts will, if possible, adopt such a construction as 
will give effect to both, sacrificing tho earlier so for only as it is 
clearly irreconcilable with the latter paper (&); supposing, of 
course, that such latter paper contains no express clause of revo¬ 
cation, [or other dear indication of a contrary intention (J).] 

As where a testator made a will devising his lands to trustees, 
for two hundred years, to pay his debts, and afterwards, by 
another will, devised the same lands to other trustees for three 
hundred years, to discharge some particular specialty debts 
mentioned in a deed executed after the first will, and all incum¬ 
brances affeoting the property; Lord Talbot held, that the first 
term of two hundred years was not revoked, os the two terms 
were not inconsistent, the testator’s intention in creating tho 
term of three hundred years being merely for the purpose of 

( g) See Goodright v. Glazier , 4 Burr, tiona) bears the date of the year fol- - 
2512; Harwood v Goodright, Gowp. 92. lowing. 

g 'his rule is of course inapplicable to (0 See Phippt y. Earl of Angleeea, 7 

e present state of the law, see 1 Viet. B. P. G. Toml. 443. 
o. 26, s. 22.] [(£) Eichardt y. Queen'* Proetor, 18 

(A) The writer, however, understands ' Jur. 640. 
that paper, made near the close of a (l) Plenty y. Wett, 6 C. B. 201, 16 
year, sometimes (like literary publics- Beay. 173; Dempsey y. Lawton, £ P.D. 

' Qfi 1 
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giving priority in payment to the specialty debts, and the cmxrxzm. 
charges affecting the estate (»*). ‘ 

The indination to suoh a construction os would preserve, either — provided 
wholly or in part, the oontents of Ahe prior document, however, doou- 
exists only, either when the subsequent document is inadequate mentis a 
to the disposition of tho entire property, so that the consequence Soompioto ftn 
of rejecting the prior dooument would be to produce partial intes- wU1 - 
taqy (n ); or elsewhere the posterior paper is styled a codioil (o): 
for the office of a codicil being to vary or add to and not wholly 
supplant a previous will, such a designation of the instrument 
seems to demand that some part, at least, of the will, whose 
existence it supposes and reoognizes, should, if possible, bo 
sustained. [If tho subsequent instrument does not profess to 
be a codioil and is adequate to the disposition of the entire pro¬ 
perty, there is no such t\ priori improbability that it was in¬ 
tended wholly to supplant the prior instrument. Tho case then 
rests on the true construction of the contents of tho two instru¬ 
ments, and tho complete disposition contained in the second 
must, unless controlled by tho context, wholly revoke tho first. 

Thus, in Ilenfrey v. Uenfrey ( p) t whoro a testator by will gave 
his household effects and other benefits to his wife, and all the 
residue of his estate and effects to A., and appointed him 
exeoutor, and then by subsequent will loft all ho possessed 
“containing furniture, books, &o.” to his wife, but did not 
appoint an executor, tho first will, including tho appointment 
of the exeoutor, was held to bo wholly rovoked. “Containing” 
was read “ inclusive of.”] 


(i») Weld v. Acton, 2 Eq. Ca. Ab. 
777, pi. 26. £The word “ deed,” oc- 
ourringfour tunes in this report, Booms 
a mistake for “ will,” though tho re¬ 
port might be made consistent by read¬ 
ing “demise” for “devise;” and boo 
Coward v. Marshal, Cro. El. 721. 

(«) See Freeman v. Freeman, Eay, 
479, 6 D. M. & G. 704. In Plenty 
v. Vest, 1 Bob. 264, 4 No. Gob. 103, 
9 Jur. 458, Sir H. J. Fust would not, 
even in such cases, recognize the ex¬ 
istence of the inclination as regards 
personalty; but see Cookson v. Han- 
eoek, 1 Kee, 817, 2 My. & Cr. 606; 
Image ▼. Qoodban, L. R., 1 P. AD. 
67; Mirks ▼. Mirks, 4 Sw, A Tr. 23, 
34 L. J. Prob. 90. 

( 0 ) Ms Howard, L. R., 1 P.4 D. 
636; Mobertsony.PoweU,2M..AG.lS2.'\ 
(p) 2 Curt. 468, Moo. P. C. C. 29, 
6 Jur. 865. And see Cottrell v. Cottrell, 
L. R., 2 P. A D. 397. By the civil 
law the appointment of an exeoutor 


was a complete disposition of tho per¬ 
sonal estate; and in some early cases 
in tho Ecclesiastical Courts tho tncro 
appointment of a different executor in 
a subsequent paper, purporting to bo 
a distinct will, was held to bo a .re¬ 
vocation of a prior will and appoint¬ 
ment, Whitehead v. Jennings and Murtv. 
Mart, cit. 1 Phillim. 412. But such new 
appointment was afterwards decided 
not to bo conclusive. Richards v. Queen's 
Proctor, 18 Jur. 540; Mirks v. Mirks, 4 
Sw. A Tr. 23, 34 L. J. Prob. 90. And it 
seems doubtful whether even the ap¬ 
pointment by subsequent will of a 
“ sole” executor amounts per so to a 
revocation of the first. See, for re¬ 
vocation, Me lows, 3 Sw. A Tr. 478, 
33 L. J. Prob. 155; Me Maily, L. R., 
1P. A D, 628. Contra, Genres v. Price , 
2 Sw. A Tr. 71, 32 L. J. Prob. 113; 
Me Leese, 2 Sw. A Tr. 442, 31 L. J. 
Prob. 169; Me Morgan, L. R., 1 P. A 
D. 323. 



PDF Compressor Pro 


ire 


OHAPTEB TO. 


Codicil not to 
disturb will 
more than 
absolutely 
necessary. 


Charge not 
revoked by 
revocation of 
devise of land 
charged. 


REVOCATION OP WILLS 

Numerous are the questions whioh have arisen in regard to 
the extent to which a codicil affects the disposition of a will or 
antecedent eodioil, and whioh are commonly occasioned by the 
person framing the codioil not having an accurate knowledge or 
recollection of the oontents of the prior testamentary paper. 

In dealing with such cases it is on established rule not to 
disturb the dispositions of the will further than is absolutely 
neoessary for the purposo of giving effect to tho oodioil, as will 
appear from the following adjudications, which have been selected 
from a largo mass of coses (?), that might be cited in illustration 
of the principle. 

Thus, where a testator by his will devises lands to A. in fee, 
and by a codicil devises the same lands in fee to the first son of 
B. who shall attain the age of twenty-one years and shall 
assume tho testator’s name, the first devise will bo revoked only 
quoad tho interest comprised in the executory devise in the 
codicil; so that, until B. has a son who attains his majority and 
assumes the testator’s name, the property will pass to A. under 
the devise in the will (r). 

So, where a testator devises lands to A. subject to a charge in 
favour of B., and then by a codicil revokes the devise to A. of 
the land, which he gives to another, without noticing the charge, 
the land remains subject to the charge in the hands of the sub¬ 
stituted devisee («). 


(q) Cases as to the combined effect 
of a will and several codicils are fre¬ 
quently not only very lung, bub aro 
too special to be of much uso as gene¬ 
ral authorities. Doe d. Dearie v. Dicks, 
8 Bing. 475, [1 Cl. & Fin. 20 ;] Dicks 
v. Doe, 1 You. & J. 470; [ Alexander 
v. Alexander, 2 Jur. N. S. 898, 0 D. 
M, A G. 593 ; Agnew v. Pope, 1 De G. 
& J. 49; Patchy. Graves, 3 Drew. 348.] 
The question, whether a codicil was 
wholly or partially revocatory, was 
much discussed in Cookson v. Dancock, 
1 Keo. 817, 2 My. & C. 606 ; [see also 
Sehqfteld v. Cahuac, 4 De G & S. 533 ; 

. Lord Lovat v. Duchess of Leeds, 2 Dr. 
& Sm. 62. A question often arises 
'whether the whole or only a part of a 
series of limitations is revoked by a 
codicil, as to which see Philipps v. 
Allen, 7 Sim. 446 ; Murray v. Johnston, 
3 D. & War. 143 ; Fry v. Fry, 9 Jur. 
894 ; Twining v. Potcell , 2 Coll. 262; 
Sandford v. Sandford, 1 De G. & S. 67 ; 
Ives v. Ives, 4 Y. & C. 34; Daly y. 
Daly* 2 3. & Let. 753; Morrison v. 
Morrison, 2 Y. & C. C. 0. 652 ; J loulcott 


v. Bouleott , 2 Drew. 25, 35; Wells v. 
Wells, 17 Jur. 1020; Alt v. Gregory , 
8 D. M. & G-. 221; Robertson v. Powell , 
2 II. & C. 762. Where the residue 
was given to executors by will, and a 
codicil directed that A. should also be 
executor, and that the will should take 
effect as if his name had been inserted 
therein as executor, A. was held not 
entitled to a share of residue, Sillers- 
don v. Grove, 21 Beav. 618; and see 
Gibson's Trusts, 2 J. & H. 656, stated 
post.] 

(»•) Duffield v. Dufield, 3 Bli. N. 8 . 
261, [1 D. & Cl. 268, 395, Bug. Law 
of Prop. 216 ; and see Doe d. Evers v. 
Ward, 16 Jur. 709,21 L. J. Q. B. 145; 
Re Colshead, 2 De G-. & J. 690; Nor¬ 
man v. Kynaston, 29 Beav. 96, 3 D. F. 
& G. 29, with which compare Nevill v. 
Boddam, 28 Beav. 554, where there 
was an express clause of revocation.] 

(a) Beckett v. Harden, 4 M. Sc Sel. 1 ; 
\Yomg v. Hassard, 1 Dr. & War. 638; 
Fry v. Fry, 9 Jur. 894and oompare 
Ravens v. Taylor, 4 Beav. 425; Hineh- 
elife v. Dinohelije, 2 Dr. & 8 m. 96.] 
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So, where a testator by his will devised his estates to C. B. for 
life without impeachment of waste, and by a codicil directed 
his trustees to let, until tenant for life married, tlio lessees to bo 
impeachable of wasto, and the ronts to bo accumulated and laid 
out in lands to be settled to the same uses; it was contended 
that this was inconsistent with, and therefore revoked, the devise 
for life without impoaohment of wasto; but Sir IF. Grant, M. It., 
held, that there was no inconsistency, and nothing to take tho 
timber from the tenant for life (t). 

. Again, where a tostator by his will bequeathed as follows: 
“As to my leasehold houso in S., and my household goods and 
furniture there and at S., and as to all my plate, linen, china- 
ware, piotures, live and dead stock, and all tho rest and rosiduo 
of my goods, chattels, and personal estato,” lie gave the same 
to A. By a codicil he revoked the bequest of tho residue of his 
personal estate to A., and gavo tho same to B. It was hold, 
that the revocation was confined to the “ residue,” and did not 
extend to either tho leasehold houso and furniture, or tho other 
enumerated articles, namely, the plate, &o. (u). [And where by 
his will a testator devised tithes, and then devised all his real 
estates of what nature or kind soever, and by codicil devised 
in a different .manner all his real estates of what naturo or kind 
soever, Sir L. Shadicell , V. C., held that the second gift in tho 
will did not, but that the gift in the codicil did, includo tho 
tithes; the Court of Q. B., however, differed from him on the 
last point, holding that the words “ real estates ” in tho codicil 
were to be interpreted in the same manner as in the will (#). 

Again, in Doe d. March v. Marchant (y), where by will an 
estate was devised to A. in fee, and by codicil “ instead of ” 
that devise the estate was given to A. for lifo, with alternative 
contingent remainders to her children and Her collateral 
relations, which failed; A. was held entitled to the feo: “instead 
of the devise in the will ” being read “ instead of so* much of it 
only as was incompatible with the codicil,” and the codicil not 
disposing of the ultimate fee. And whore a trust fund, which 
by will was given to the children of A. living at a stated period, 
with a power of advancement in the trustees, was by codicil, 

fr) Lmhingtm v. Bolder# t G. Coop. Sm. 96. 

216. [See also Green v. Britten, ID. (x) Evans v. Evans , 17 Sim. 86; 
J. & S. 649.] Williams v. Evans , 1 £11. & Bl. 727. 

(«) .Clarks v. Sutler, 1 Met?, 304; [nee (y) 6 M. & Gr. 813, 7 Scott, N. It. 
also Barclay v. Maskelynt, 6 Jar. N. S. 644. Sco the case more fully stated Ch. 
12 ;• HineMiffe ▼. Hincheliffe , 2 Dr. & VIII. on the question of ^publication. 

J.-—VOL. T. N 
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REVOCATION OF WILLS. 

[“ in lieu of such disposition,” given to the children of A. living 
at a different period, and in other respects the will was con¬ 
firmed; it was held that the power of advancement was not 
revoked (//). But though the expression “ instead of ” need not 
mean total substitution, it naturally implies some substitution; 
as was held—still in favour of non-revocation—in Barclay v. 
Maskclyne (z), where the will gave legacies to the six children of 
A., naming them, and the codicil revokod the legacies “ to the 
children of A., and in lieu thereof ” gave a sum amongst “ the 
children of A., to wit ” (naming five of them); and it was held 
that the legacy to the sixth was not revoked, because nothing 
was substituted for her. 

Again, in Be Arrowsmith’s Trust (a), whero by will a testator 
bequeathed a specific fund to his nephews and nieces, and after 
the death of his wife gave them all his remaining property; ho 
then by codicil bequeathed certain legacies (one of them to bo 
paid at his wife’s death), and gave “ all his real and personal 
estate ” to his wife for her life: it was held that the specific 
gift to the nephews and nieces was not disturbed, and that 
the codicil was meant only to removo tho doubt which might 
arise on the will whether tho wife was to take the residue for 
life. 

Whero a testator directed his trustees, to whom he had given 
all his property, to carry on his business for ten years, and then to 
sell and hold the proceeds upon trust, as to one moiety for his 
daughter and her children, and as to the other moiety for the 
children of his son, and by a codioil revoked that part of his will 
which empowered his trustees to Bell, and instead thoreof au¬ 
thorized his daughter to take possession of his'property and to 
dispose thereof at her discretion; it was held, that this was not 
an absolute gift to the daughter, but only constituted her a 
trustee in place of the trustee named in the will (b). 

Where a person is appointed to more than one of the offices 
of guardian, executor, and trustee, a revocation by codicil of his 
appointment to ono of tho offices, is not a revocation of the ap¬ 
pointment to any other office (c) ; unless the context shows, as 


[(y) mil V. Waller, 4 K. & J. 168 ; 
bco also Butler v. Greenwood, 22 Bcav. 
303. 

(z) 6 Jur. N, S. 12. 
la) 2D.F.& J. 474. 

(b) Newman v. Lade, 1 T. & C. 0. 0. 
680; and bco Barry v. Crtmdall, 7 Sim. 
430; Froggatt v.Wardell, *8 De G. & S. 


685; and compare Schofield v. Cahuae, 
4 De G. & S. 533. 

(c) JSx parte Park, 14 Sim. 89; Fry 
v. Fry, 0 Jur. 894; Graham v. Graham, 

16 Bear. 550; Cartwright v. Shepheard, 

17 Beov. 301; Worley v. Worley, 18 
Beav. 58; and see Hare r. Hare, 6 
Beav. 629. 
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[by directing “ trustees ” to pay debts and legacies, that the chapter vn. 
several offices (of trustee and oxeoutor) ore to be filled by the 
same persons (d) ; nor is a legacy to a trustee, as a mark of re¬ 
spect, revoked by the appointmeht of another trustee in his 
place (e).] 

It may be observed, that where a testator, in order to avoid JfetatesA. and 
repetition, has by his will declared his intention respecting a pro- to tile m™ 1 
perty, (say Whiteacre,) then being devised by him, to bo similar ■ «*«*- 
to what he had before expressed concerning another property does not affect 
(say Blackacro) antecedently given, and he afterwards by a B - 
codicil, or by obliteration, or otherwise, revokes the devise of 
Blaokacre, such revocation does not affect the doviso of White- 
acre. Thus, in Darky v. Lang worthy (/), where a testator by 
his will devised a certain estato to certain limitations, and thon 
proceeded to annex thereto another estate, declaring that the 
same should go unto and bo enjoyod by tho possessor of the 
other estate, and not bo separated therefrom, and subsequently, 
by an act in his lifetime, he rovoked tho devise of tho principal 
estate, the property so annexed was held not to bo affected, but 
went according to the uses declared of tho principal estato by 
the will. 

So, where a testator by his will bequeathed a specific fund to 
his residuary legatee after named, and then bequeathed tho rosi- 
due to A., and by a codicil revoked the bequost of tho re¬ 
sidue, it was hold that this was no revocation of tho specific 
bequest (#). [And where a testator bequeathed several pecu¬ 
niary legaoies, including one to A., and the residue to his 
before-mentioned legatees in proportion to their pecuniary 
legacies ; and by codicil executed after A.’s death gave A.’s 
pecuniary legacy to B., but was silent as to the residue: it was 
held that B. was not entitled to A.’s share of residue (A).] 

Again, where a testator by his- will devised certain freehold 
property (on failure of the objects of a preceding devise) to 
trustees to be sold, and directed the produoe to be applied upon 
the trusts thereinafter expressed concerning his resiauaiy per¬ 
sonal estate; he then bequeathed his residuaxy personal estate 

[(rf) Barrett v. Wilkins , 6 Jur. N. S. Sidney Bcnuclerk v. Mead, 2 Atk. 167; 

687. ' * [Salter v.Fary, 12 L. J. Ch. 411; Afar- 

(e) Burgees r. Burgess , 1 CoU. 367. tinean v. Briggs, 21 W. R. 620, 23 W. 

See also Bubb v. Yclverton, L.Tt., 13 R. 889(inD.P.); Bridges v. Straehan, 

Eq. 131.] 8 Oh. D. 668.] 

(/) 3 B. P. C. Toml. 359, revendng {g) Roach v. Maynes, 6 Vee. 163. 

Lori Camden's decree in Barley ▼. (h) [Re Gibson's Trusts, 2 J. & H. 

Barley , Amb. 663; 'We also Lord J556. | # 

v 2 
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ohattee vn. upon certain trusts, and afterwards, by a codicil duly attested 
for devising freehold estates, revoked the residuary bequest, and 
disposed of tho personalty in a different mannor: Sir J. Leach , 
M. R., held, that by this alteration in the disposition of the per¬ 
sonal estate, the devise of the realty was not affected; the effect 
being tho same as if tho testator had in terms applied the trusts 
in question to tho produce of tho freehold estate, in which case 
it is obvious that the revocation by the codicil of the residuary 
gift of the personal estate by the will, would have been no re¬ 
vocation of tho disposition of the produce of the freehold estate; 
and his Honor observed, it could make no difference in principle, 
that tho testator savos liimsolf tho trouble of repeating those 
trusts, intents and purposes, by compendious words of refor- 
Rule different once (i). [This construction, however, does not seem to apply 
looms. tnr " where plate, pictures, &o., are directed to go along with a man¬ 
sion-house (/•).] 

Distinction, If the deviso of the principal estate is not simply revoked, 
doSismS but is modified only, it is not too hastily to be concluded, that 
fil'd only. tho construction adopted in tho class of cases just stated would 
apply, howovor forcibly the reasoning in some of them, and 
especially that of tho M. It. in tho last oaso, plight seem to 
conduct to such a conclusion; for a different construction pre¬ 
vailed in Lord Carrington v. Payne (/), whoro a testator devised 
his real estate to trustees to be conveyed to certain uses, and 
boqueathed personal estato to be laid out in land to be settled 
to such uses and upon such trusts, &o., os ho had deolored con¬ 
cerning his real estate. By a codicil he revoked so much of his 
will as dircctod the settlement of his real estate to those limita¬ 
tions, and devised it to other limitations, tho effoot being meroly 
to change the order in which some of the devisees were to take. 
Sit R. P. Arden , M. It., held, that the bequest of the personalty 
was not revoked. Ho considered that though the devisor had 
used the expression “ revoke,” yet tho codioil was not a revoca¬ 
tion as to the union of the estates, but merely an alteration in 
the order of the limitations to be inserted in the settlement (of 
both properties); and that it was no more than if the devisor 
had with his own hand inserted the name of one devisee before 
another, and then republished his will. Unless Lord Car - 
rington v. Payne can be referred to the distinction above 
suggested, which is very doubtful, it seems to be untenable. 


B 


Francis v. Collier, 4 Suss. 331. 
A) Evans y. Jpvani, 17 Sim. 103.] 


(/) 5 Yes. 404. 
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It is to be collected from Holder v. Howell (in), that whore a ohaptsb vn. 
testator in a codicil recites that on inconvenient consequence Absolute re¬ 
may result from a devise in his will, as that in a particular 
event the devisee or legatee would bo unprovided for contrary by recital, 
to his intention, and thon, instead of confining himself to 
simply effecting the declared purposo of tho codicil, he pro¬ 
ceeds to revoke the whole devise, giving tho land again to tho 
same trustees upon certain trusts which ho particularizes, and 
which are the same as the former trusts, with tho exception of 
the matter expressly intended for correction, anil of one of her of 
the trusts , which he wholly omits; this omission, though pro¬ 
bably undesigned, cannot be supplied. Tho principle of this 
case seems to bo inconsistent with, and it may, therefore, bo 
considered as overruling, the earlier case of Matthews v. 7 tow- 
man (n), where a testator, having dovised tho residue of his 
estate to his daughters as tenants in common, by a codicil made 
for a particular purposo rc-devised it to them, omitting tho 
words of severance, and it was held, that the legatees woro 
tenants in common. 

Another principle of construction is, that wliero tho will con- Clear gift in 
tains a clear and unambiguous disposition of property, real or ™fc t ™by°" 
personal, such a gift is not allowed to bo revoked by doubtful doubtful ex- 

...... prcHBiona in 

expressions in a codicil. codicil. 

Thus, in Goblet v. Becchcy ( o ), where a testator by his will 
gave a specific chattel to A.; afterwards by a codicil ho gave a 
number of articles of a different kind, and of much less value, 
to B., and in enumerating those articles introduced an imper¬ 
fectly written word, which might be supposed to designate tho 
chattel previously given to A.: it was held, that the bequest to 
As was not thereby revoked. 

[In Gordon v. Hof man (p), a legacy of 3,000/. was given by Cases whore 
will, and by codicil a legacy of 4,000/. “in addition to the SyS* 1 
legacy of 2,000/. given by my will; the mention of tho legacy of ambiguous 
3,000/. as being only of 2,000/. was held not to reduce it to the OX]?rwiuioIU1 ' 
latter amount. Again, in Bunny v. Bunny (</), a testatrix by 
her will gave to the seven children of J. B. a legacy of 200/. 


(mi) 8 Ves. 97; [and Bee Cole v. Wade, 
16 Ves. 46; Viscount Holmesdale v. 
West, L. R„, 3 Eq. 486, on app. (but 
this point not touched), L. R., 4 H. 
L. 643.] 

(n) 3 Anat. 727, a reporter of very 
doubtful authority, [and seo Re Lewis, 
14 Jur. 514, 7 No. Cos. 438.1 

(o) 3 Sim. 24, 2 R. & fey. 624; 


[compare Baldwin v. Baldwin, 22 Boav. 
413. 

(p) 7 Sim. 29; and Mann r. Fuller, 
Kay, 624. 

(y) 3 Bear. 109; and nee Farrer v. 
St. Catharine's College, L?R., 16 Eq. 19 ; 
Pratt v. Pratt, 14 Sim. 129; Satqrey 
v. Rumney, 5 Re Gk & S. 698; Stokes 
v. Heron, 12 Cl. & Fin. 161. 
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CHATTER VH 


Intention to 
revoke may 
bo indicated 
by informal 
expressions. 


REVOCATION OF WILLS. 

[each, and other interests; by a first codicil she revoked the 
legacies of 200/. each to the children of J. £. and all other 
benefits given them by her will, and in lieu thereof gave 
only the legacy of 200/. eaoli to A., B., C., D. and E., five of 
the children of J. B. By a second codicil she revoked all the 
legacies she hod left in her will to J. B.’s children; and by a 
third codicil she revoked the legacy of 200/. by a previous codicil 
to her said will given to A. The question was, whether the 
legacies given by the first codicil to the plaintiffs B., 0., D. and 
E. were revoked by the second codicil; which depended on what 
the testatrix meant by the word “ will ” in the second codicil. 
The word might mean all the previous unrevoked testamentary 
papers (>■): but if that was what the testatrix meant, it was not 
easy to account for tho subsequent revocation (by the third 
codicil) of a supposed oxisting gift to A. in the first codicil. It 
was true that if she meant the will only without the codicil, then 
sho was doing what was unnecessary, as the legacies in the will 
had already been revoked by tho first codicil; nevertheless it was 
held, that tho former interpretation best answered tho apparent 
meaning of the testatrix, and that the legacies to B., C., D. and 
E. were not revoked. And this construction was aided by tho 
third codicil, which revoked the legacy given to A. by a previous 
codicil, showing that tho testatrix considered that A., and con¬ 
sequently tho plaintiffs also, had at that timo legacies left by 
the previous testamentary papers. And in C/cobun/ v. Beckett («), 
where legacies were given in a codicil to a class of persons 
“ except A., who is not intended to take any benefit under my 
will or this codicil; ” it was hold by Sir J. llomilfi/, M. R., that 
these words did not operate as a revocation of an express gift 
by tho will to A. He observed that such words were extremely 
ambiguous, and did not seem to him to import a distinct and 
present revocation of the devise in the will.] 

But an intention to revoke, though expressed in loose and 
untechnical language, or in terms capablo per se of a limited 
interpretation, must nevertheless prevail, if it can be clearly 
collected from the wholo will (/). [On this principle, it is not 
necessary that tho gift to be revoked should be accurately 
reforred to (//), or that the legatee by the will should be actually 
named in the codioil (;r).] 

[(»■) Seo above p. 117, and below p. (/) Read v. Backhouse, 2 R. A My. 
180. 646. 

(*) 14 Beav. 683; see also Agnevo v. [(a) Tilcher r. Hole, 7 Sim. 208; 
Tope, 1 De GK Si J. 49.] Carrington v. Payne, & Ves. 423. 

(x) Ellis v. Jiartrum, 25 Beav. 107.] 
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And here, it may be observed, that where a testator by a chapter vn. 
codioil revokes a deviso or bequest in his will, or in a previous Revocations 
codicil, expressly grounding such revocation on tho assumption founded on 
of a fact., which turns out to be Salse, tho revocation does not nufltako ‘ 
take effect; being, it is considered, conditional, and dependent 
on a contingency which fails. 

Thus, in Campbell v. French (y), where a testator, having by 
will bequeathed to the two grandchildren of his lato sister 500/. 
each, by a codicil declared that ho revoked the legacies be¬ 
queathed by his will to such grandchildren, “they being all 
dead,” and the fact appearing to be that they wore living, Lord 
Loughborough held, that the legacies wore not revoked. 

So, in Doc d. Evans v. Evans (z), where a testatrix by her will, 
dated July, 1819, devised lands to A. for life, witli remainder 
to his first and other sons in tail, witli remainder to his daughters 
in tail; and by a codicil, dated in 1829, after reciting tho abovo 
devise, and that A. had died without leaving issue, she devised tho 
lands to B. The fact was that A. died in 1827, leaving a 
posthumous child, whoso birth was not known to tho testatrix 
when sho made her codicil, but she afterwards bccamo acquainted 
with it. Tho Court considered that this was a conditional revo¬ 
cation; and tho fact being contrary to what tho tostatrix 
supposed, tho devise in tho will remained in force. 

Had the testator in the preceding cases, instead of making Distinction 
the death of the dovisco or legatee under tho circumstances 
dosoribed the ground or reason of the revocation, founded such wWo tho 

■ ■ i • i • i v if i p ii p j • • v iwtvico nr lio* 

revocation on Ins advice or belief only of the fact, it is conceived n c f 0 f tim 

that tho result would havo boon different. A distinction of this “1 1] \° 

ground of re- 

nature seems to be warranted by Att.-Gen. v. Lloyd (a), whore vocation, 
a testator, by a will made before tho passing of tho statute of 
9 Goo. 2, c. 3G (&), devised lands and bequeathed personalty to 
"be laid out in lands for charitable uses. By a codicil posterior 


(y) 3 "Vos. 321. 

(s) 2 Per. & D. 378, [10 Ad. & Ell. 
228.1 

(a) 3 Atk. 652, 1 Vos. 32 ; [and ace 
the observations of Lord Eldon , 1 Mcr. 
148, 149. In Thomas ▼. Howell, L, 
R., 18TSq. 198, 209, a testator by will 
bequeathed certain charity legacies, 
and by codicil, “presuming and be¬ 
lieving that the rental of his estato 
would produce from 16,000/. to 
18,000/., he doubled those legacies. 
Hie income of his whole estate fell Bhort 
of 16,000/., and Matins, Y.G., held 
that the additional bequest failed as 


being founded on a mistake. Tho 
V.C. said, Att.-Gen. v. Lloyd was a 
peculiar case, and added, ho thought 
the decision would now be tho other 
way. Scd qu.: it was recognized by 
tho Court of Appeal in Irelund, 
Newton v. Newton , 12 Ir. Ch. Rep. 
118; and is not opposed to tho V.C.’s 
decision if tho words which ho had 
to construe are (as they appear to 
be) equivalent to “ upon the assump¬ 
tion, which I bclievo to bo correct, 
that &c.,” making tho bequest clearly 
conditional.] 

(i) See Ch. IX. s. 1, post. 
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caAPtaa vn. to the act [ho recited that he was m doubt whether the devise 
would be good or not, and that he was desirous of confirming it, 
nevertheless if the estate was not well devised, then he gave it 
to B. Afterwards ho made* a second codicil] by which,, after 
reciting that being advised the devise of his lands would be void, 
and it being his intention that the charity should be continued, 
and being advised his personal estate could be given, he did by 
suoh codicil give his personal estate to the charitable uses before 
mentioned; and ho did thereby give his real estate to B. 
Though the testator’s notion as to the invalidity of the devise in 
the will was erroneous (c), it was hold that the devise to B. took 
effect. [Lord Ilardmche said the testator had put it on the 
advice he had received, which was a fact within his own know¬ 
ledge, and ho had grounded it on that advice and not on the 
reality of the law. If ho had intended a new devise only if the 
will was void he would have left it on the first codicil.] 

So, where a testatrix by her will bequeathed 300/. among such 
of the children as Bhould be living of E., and by a codicil pro¬ 
ceeded as follows: “ I give to my brother’s son 0. the 300/. de¬ 
signed for E.’s children, as I know not whether any of them are 
alive, and if they are well provided for,” Sir B. P. Arden, M. R., 
held C. to be entitled, though the children of E. were living, 
lie observed, that “ it was argued, and with some ground, that 
if it rested upon her not knowing whether they were living, 
there would be some reason to contend that it fell within tho 
case (so often cited from Cicero de Oratore) of pater credens 
filium suum esse mortuum alteram instituit heeredem; filio domi 
redeunte liujus institutionis vis est nulla: but the testatrix goes 
further, that she doubted if they were living whether they might 
not bo well provided for, and she totally deprives them of that 
provision. The Court will not inquire whether they are well 
provided for or not (d).” 

[Tho rulo that revocation expressly grounded on a mistaken 
assumption of fact is inoperative is further exemplified by Bar¬ 
clay v. Masirfyne (c), where a gift by will to A. was referred to 
in a codicil as a gift to B., and as lapsed by the death of B., 
whereupon the subject of gift was otherwise disposed of by the 
codioil; and it was held that the gift to A. was not revoked. 

In Alien v. Beivsey (/), a testator devised an estate as oopy- 

(c) Willett v. Sand/ord, 1 Ves. 178, [(#) Johns. 124. 

188. (>) 7 Oh. D. 463, 464.] 

(d) Att.-Gcn. v. Ward , 3 Ves. 327. 
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[hold; by Uodioil reciting that hi 
estate was freehold) He confirmed 
the estate was copyhold, and it appears to have been argued that 
the confirmation was conditional,•—that the devise was meant to 
stand became (and not unless) the estate was freehold and was 
in effect revoked: but it was held without difficulty that the in¬ 
tention was to confirm the devise whether the estate was free¬ 
hold or copyhold, and that there was no revocation.] 

It is often a question whether a legacy bequeathed by a codicil Whether 
is payable out of the same fund, or is subject to the same restrio- 
tions, as a legaoy bequeathed to the same person by the will. the 8,11110 

the second legacy is expressly given upon tlio some condi- given by will, 
tions, &c., of course the affirmative does not admit of doubt {g ); 
and [the some construction prevails] where the legaoy by codicil 
is expressed to be in addition to (/<), [or in substitution for (/),] 
the legacy given by the will. [But it seems that where a logaoy 
is given to A. for life, with remainder over, another legaoy given 
to A. in addition to tho legacy before mentioned, will be con¬ 
strued an absolute gift to him; and it is only where the original 
legaoy is absolute or defeasible on cortain terms in tho party to 
whom the additional legacy is given, that tho second gift is held 
to be on similar terms. In no cose has it been hold that tho 
latter gift is to go to parties entitled under the subsequent limi¬ 
tations of the former gift (A-).] 

The intention to assimilate the respective legacies or classes of When legs- 
legacies has in some instances been traced, though less distinctly *' p b ^ cU 
indicated than in the cases mentioned above. As in Lcacroft v. out of same 
Maynard(t), where a testator devised his real cstato in trust cSsb^wm?" 
to sell and apply the produce in paying (among other legacies) 


) had since discovered that the enir*® Wr. 
the devise. It turned out that V 


(y) Lloyd v. Branton, 3 Mer. 108; 
see also Cooper v. Bay, ib. 154 ; [Cor¬ 
poration of Gloucester v. 7 Food, 3 Hare, 
131, 1 H. L. Ca. 272.] ' 

(A) Crowder v. Clowes, 2 Ves. jun. 
440; [Russell v. Dickson, 2 D. & War. 
138; l)ay v. Croft, 4 Beav. 5G1; Bur¬ 
rell v. Earl of Eyremont, 7 Beav. 223; 
Cator v. Gator, 14 Beav. 463; Warwick 
v. Hawkins, 6 De G. & S. 481; Buffleld 
v. Currie, 29 Beav. 284; but the con¬ 
text may prevent an additional legacy 
from being paid precisely in the samo 
manne r as the original, Overend v. 
Gurney , 7 Sim. 128; King v. Tootcl, 25 
Beav. 23. 

(*) Cooper v. Bay, 3 Mer. 154; Rus¬ 
sell v. Dickson, 2D. & War. 133; Mar¬ 
tin v. Brinkwater, 2 Beav. 215; Bristow 


v. Bristow, 5 Beav. 289; Earl of Shaftes¬ 
bury v. Duke of Marlborough, 7 Sim. 
237; Fenton v. Farington, 2 Jur. N. 8. 
1120; Knowles v. Sadler, W. N. 1879, 
p. 20. But express terms, annexed to 
a legacy given by codicil “ instead of” 
one given by will, oxcludcd tho sub¬ 
stitutional construction in Haley v. 
Bunn ister, 23 Beav. 336. As to whether 
legacies are cumulative or the one in¬ 
stead of tho other, seo Wilson v. 
O'Leary, L. R., 7 Ch. 448, and tho 
cases there cited. 

(A) Re More's Trust, 10 Hare, 171; 
Mann v. Fuller, Kay, 624.] 

(7) 1 Vcs. jun. 279, [3 B. C. C. 233;] 
seo also Brttdenell v. Houghton, 2 Atk. 
268; [ Bonner v. Bonner , 13 Ves. 379 ; 
Williams v. Hughes, 24 Beav. 474. 
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Whether 
legacy given 
by codicil is 
exempt from 
duty like 
those of will. 

•What ex- - 
presaons or- 1 
cmpt legacy 
or annuity 
from duty. 


REVOCATION OF WILLS. 

50/. to each trustee, to the Foundling Hospital 2,000/., and to 
the hospitals of L. and S. 1,000/. each. Afterwards, by a oodioil 
ho revoked the dovise and legacy to one of the trustees, and sub¬ 
stituted another trustee, to whom ho gave a legacy of 50/. He 
also revoked the legacies to the three hospitals, and gave 1,500/. 
to the Foundling, 500/. to the Infirmary of N., and a sum to be 
distributed among the poor of S. It was unsuccessfully con¬ 
tended for the charities, that the legacies given by the codicil 
were not, like those of the will, charged on the land, and were 
therefore valid. Lord Thurlow seems to have thought, that the 
necessity which this would have occasioned of holding, that the 
legacy to the new trustee must also come out of the personalty, 
formed a conclusive argument against the construction. [But 
it seems that even without this ground the decision must have 
been the some ( m ). 

So, in Fitzgerald v. Field (n), where a testator gave his personal 
and freehold estates to trustees, upon trust, with the monoy 
arising from his personal estate, and in aid thereof, by sale 
or mortgage of part of the freeholds, to pay certain annuities 
and legacies. By a codicil he revoked this bequest and devise, 
and gavo the real and personal ostato to other trustees upon the 
trusts in his will and codicil mentioned. He then bequeathod 
an annuity to A. for lifo, icith the payment of which he charged 
the residue of his said lands, and with a power of distress. 
Lord Gifford ', M. It., hold, that, whatever might bo the con¬ 
struction if the codicil stood alono, it was evident, looking at 
the will and codicil together, the intention of the testator was, 
that oil his personal estate should be applied in the first instance 
to the payment of annuities and legacies. [But this does not 
apply where tho residue is by the will given to the legatees in 
proportion to the legacies “ herein,” or “ by the will” bequeathed 
to them, and by oodioil additional legacies are given to some of 
the legatees; the proportion in which the residue is to be 
divided here remains unaltered (o).] 

Whether a legacy bequoathed by a codicil is to participate in 
an exemption from duty created by tho will in favour of the 
legates in general given by the will (p), or of some particular 

[ M Johnstone v. Earl of Harrowby, been held to exempt the legatees from 
1 D. F, & J. 183; Re Smith, 2 J. & H. payment of duty. A direction to 
594.1 executors to make payment of all tho 

i n) 1 Buss. 428. legacies without any deduction ( Barkt - 

(o) Hall v. Sevcme, 9 Sim. 515; see dale v. Oilliat, 1 Sw. 662); or to pay 
Sherer v Bishop , 4 B. G. C. 65.] the annuities and legacies clear of pro- 

*(p) The following expressions have party tax and all expenses whatsoever 
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legaoy for which the legaoy in the codioil is substituted, has often 
been a point of dispute. Even in the latter case, it seems the 
intention to exempt the substituted legacy must bo distinctly 
indicated, there being no necessary inference that the legacy 


attending the tame, (Courtoy v. Vincent, 
T. & B. 433); [or free from any charge 
or liability in respect thereof, although 
in the same will thero was a bequest 
free from any duty, Warbriek v. Varley, 
30 Bear. 241;] or a gift of real and 
personal estate to executors in trust, to 
pay to J. D. for life an annuity of 461. 
clear of all dedttetions whatsoever; though 
it was contended that the words ex- 
eluding deduction referred to tho pay¬ 
ment of the land tax, being applicable 
to the annuity only as a charge on 
real ostate, Dawkins v. Tatham, 2 Sim. 
492. 

Again, where tho direction was that 
annuities should bo paid to tho legatees 
without any deduction or abatement out of 
the same on any account or pretence what¬ 
soever; and the argument for tho ex¬ 
emption was considered to be strength¬ 
ened by the fact that thero were no other 
deductions to which thoannuitants were 
liable, Smithy. Anderson, 4 Buss. 352. 
So, whero the legacies were to bo paid 
free from all expense, (Josdeny.Dotterill, 

1 My. & K. 56. Again, where the an¬ 
nuity was to bo paid out of land clear of 
all taxes amt deductions whatsoever. Stow 
y. Davenport , 6 B. & Ad. 359, [2 Nov. & 
M. 835.] So, where an annuity or clear 
yearly sum of 600/. was charged on a 
certain farm, and was to be paid half- 
yearly clear of all taxes and outgoings, 
Louch v. Deters, 1 My. & K. 489. 
So, where a testator devised to J. M. for 
his life one annuity or clear yearly sum 
of 100/. charged upon his estates at C., 
which estates ho then dovised in trust to 
raise the annuity, and the costs, charges, 
and expenses attending the raising and 
paying the same; and then in trust for 
A. for life, with remainder over, (Jude 
v. Mumford, 2 Y. & 0. 448. The pro- 
ceding cases have overruled Halts v. 
Freeman, 4 J. B. Moo. 21, 1 Br. & B. 
391, whore, however, tho question 
whether the legacy was liable to duty 
was never raised. And it should seem 
(notwithstanding the cases of Burrows 
y. Cottrell, 3 Sim. 375—where, indeed, 
the question was not raised), [Sanders 
v. Kiddell, 7 Sim. 636, and Morris v. 
Burton, 11 Sim. 161), that a gift of a 
clear sum or annuity, involvos an ex¬ 
emption from duty, Harper y.Morley, 

2 Jur. 653; Ford v. Buxton, 1 Coll. 
403; Bailey v. Boult , 14 Bear. 695; 
Haynes v. Haynes, 3 D. M. & G. 590; 
Be Cole's mil, L. B., 8 Eq. 271; and 


see Hodgworth v. Crawley, 2 Atk. 376. 
A distinction has, indeed, been token 
between this simplo case and tho ease 
of a direction to trustees to set apart a 
sum of money sufficient to produce a 
clear yearly sum, where the trust of 
tho corpus is for persons in succession, 
Sanders v. Kiddell; Harris v. Burton; 
Bailey v. Boult ; and it was actually 
decided in Bridie v. Field , 19 Bcav. 
499, that in such a case tho word 
“ clear” did uot mean free of duty. 
See also Banks v. Brail Awaits, , 32 L. J. 
Ch. 35. But this distinction doos not 
Beem to bo tenable on principle, Wilks 
v. Groom, 2 Jur. N. S. 798; Harper 
v. Morley, nbi sup.] 

But whero a testatrix gavo her real 
and personal estate upon trust to pay 
off the debts of her lato husband, It 
was held tliut tho legacy duty was to 
bo homo by tho legatee-creditors, 
though it was contended that tho tes¬ 
tatrix’s object would not bo completely 
effected without paying tho duty out 
of the general estate; but tbo C. J. 
observed that the entire debt hod been 
paid, and the logacyduty was nburthen 
imposed on tho legateo after ho liud 
received tho legacy, Foster v. Ley , 2 
Scott, 438, [2 Bing. N. C. 269. 

A direction in a will that tho legaoy 
duty on tho legacies “ herein ” given 
shall bo paid out of his estate, docs uot 
extend to legacies givou by codicil, 
even though the codicil is directed to 
1)0 taken as part of tho will, Fat ly v. 
Bcnbow, 2 Coll. 355; and sco (as to 
“herein”) Badburn v. Jerris, 3 Bcav. 
450; Fuller v. Hooper, 2 Ves. 212; 
Jauncey v. Att.-Gcn., 3 Gif. 308; 
secus whero legacies generally are 
given duty free, Byne v. Carrey, 2 Cr. 
& Meos. 603, 4 Tyr. 479; seo also 
Williams v. Hughes, 24 Bcav. 474. 

A direction to pay “ legacies” free 
of duty will not generally includo tho 
proceeds of realty directed to ho sold, 
White v. Lake, L. B., G Eq. 188; but 
probably would includo legacies pay- 
ablo out of such proceeds, seo Hodges y. 
Grant, L. B., 4 Eq. 140. “Legacy,” 
“ legatee,” may however be explained 
by the context to refer to realty, post. 
Ch. XXII. s. 6. 

Property-tax is a charge on the por- 
son, and thereforo a gift of an annuity 
to be paid without any deduction (Abadam 
v. Abadam, 33 Bcav. 475), or free fivm 
legacy duty and other deductions {Leth* 
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CHAPTER VH. 


Implied revo¬ 
cation by tho 
effect of a 
codicil reviv¬ 
ing an earlier 
viU. 


REVOCATION OF WILLS. 


bequeathed by the codicil is to stand pari passu in all respects with 
the legacy for which it is substituted. Thus, where the legacies 
bequeathed by a will were to be paid free from legacy duty, and 
the testator by a codicil bequeathed to the husband of one of 
the legatees who had died an equal legacy, “instead of” the 
legacy given by tho will to the deceased wife; it was held by 
Lord Eldon, affirming a decree of Sir J. Leach , V. 0., that the 
legacy given by tho codicil was on independent, distinct, sub¬ 
stantive bequest; and, therefore, was not within the exemp¬ 
tion (q). 

So, where a testator by his will gave to A. and B. an annuity 
of 300/., equally to be divided between them, during their joint 
lives, free from all taxes and stamp duties , and after the death of 
one of them, to the survivor during her lifo, and after the death 
of the survivor, over to C. for lifo. By a codicil the testator 
revoked the annuity of 300/., and gave A. and B. a clear annuity 
of 100/. each, with benefit of survivorship. It was held, that the 
gift by the codicil was independent of the gift in the will, and, 
therefore tho annuities were not exempt from the duty (r). 

It is clear, however, that if a testator by his will gives a legacy 
free from duty, and by a codicil, after reciting his intention of 
increasing the legacy, revokes it, bequoathing in lieu thereof a 
larger sum to the samo legatees upon the same trusts, &c., the 
latter is also exempt («). 


Sometimes a codicil has tho effect of impliedly revoking the 
posterior of two wills, by expressly referring to and recognizing 
the prior one as the actual and subsisting will of the testator. 

Thus, if a testator makes a will in the year 1830, and at a 
subsequent period (say in 1840) mnkes another will inconsistent 
with the former, but without destroying Buch former will, and ho 
afterwards makes a codicil which he declares to be a codicil to 
his will of 1830, this would set up the will so referred to, in 


[bridge v. Thurlow, 16 Beav. 339; Sadler 
v. Rickards, 4 E. & J. 302), docs not 
oxemptfrom the tax unless the testator 
has elsewhere shown that ho considers 
income tax to bo a 11 deduction,” 
Turner v. Mttllineux, 1 J. & H. 334. 
But a gift of an annuity without any 
deduction on account of any taxes, &o. 
(Festing v. Taylor, 3 B. & S. 235), or a 
direction to trustees to pay alt taxes 
affecting the hereditaments given to the 
devisee ( Lord Lovat v. Duchess of Leeds, 
2 Dr. & Sm. 62), exempts the annui¬ 


tant or devisco from income tax as 
between himself and the testator’s 
estate: and tho exemption does not 
contravene tho income tax acts, ib. 
Wall v. Wall, 15 Sim. 513, appearo to 
be over-ruled.] 

( 9 ) Chatteris v. Young, 2 Buss. 183; 
see also S. C. 6 Mad. 30, where the be¬ 
quests are inaccurately stated. 

(r) Burrows v. Cottrell, 3 Sim. 375. 

(*) Cooper v. Day, 3 Mer. 164. [See 
also Fisher r. Brier Uy, 30 Beav. 267.] 
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opposition to the posterior will (/) ; and parol evidonoe that tho 
testator aotually intendod to refer to the will of 1840 would ho 
inadmissible (w). An inaccuracy in regard to the date of tho 
will referred to would not prevent tho application of this doctrine, 
unless the mistake were such as to render it doubtful which of 
the two wills the testator had in view (r). And it seems to 
have been considered, in the Ecclesiastical Court at least, that 
the faot of tho codicil being written on the same piece of paper 
os the prior will (though it does not in torms refer to such will), 
sufficiently indicates an intention to troat that as tho subsisting 
will, especially if (as happened in tho case referred to) tho 
posterior will was out of tho testator’s custody, so that he had 
no opportunity of cancelling it (j*). [But in a case (//) whore 
the reference was to “ my last will dated,” &c. (giving tho date 
of tho first will), it was held that tho will which was really the 
last was meant, and that tho date was a mistake.] 

In applying the doctrine that a reference in a codicil to the prior 
of two wills as tho actual will of the testator sots it up against a 
posterior will, it is necessary to bear in mind, that every codicil.is 
a constituent part of the will to which it bolongs; for in a general 
and comprehensive sense a will consists of tho aggregate con¬ 
tents of all the papers through which it is dispersed; and, there¬ 
fore, where a testator in a codioil rofors to and confirms a revoked 
will, it is not necessarily to be inferrod that ho means to set up 
the will (using tho word in its spocial and moro restricted sense) 
in contradistinction to, and in exclusion of, any intermodiato 
oodioil .or codicils whioh ho may have engrafted on it. lie is 
rather to be considered as confirming the will with every codicil 
whioh may belong to it; and, accordingly in a ease (c) whore a 
person mode his will, and afterwards executed several codicils 
thereto, containing partial alterations of, and additions to the will; 
and by a furthor oodioil, referring to the will by d(itc y he changod 
one of the trustees and executors, and in all other respects 


(i t ) Lord Walpole v. Sari of Orford, 3 
Ves. 402 ; S. C. nom. Lord Walpole v. 
Lord Cholmndeley , 7 T. R. 138; [Payne 
v. Trappes, II Jur. 854, 1 Rob. 583; 
Be Chapman, 8 Jur. 902, I Rob. 1.] 

(m) Ctvsbie v. Mocdoual , 4 Ves. 610; 
[Payne v. Trappes, supra.] 

(v) Jansen v. Jansen, cit. 1 Ad. 39. 
( 2 ) Boyers v. Piltis, 1 Ad. 30; see 
also Lord C. B. Eyre's judgment in 
Barnes v. Crowe, 1 Ves. jun. 488; 
Quest v. Willasey, 12 J. B. Moo. 2, [2 
Bing. 429. 


(y) Be Ince, 3 P. D. Ill; and see 
Thompson v. Hempcnstall, 1 Rob. 783, 
13 Jur. 814, whero tho internal evi¬ 
dence was sufficient to correct tho mis¬ 
take as to date.] 

( 2 ) Crosbie v. Maedoml, 4 Ves. 610; 
see also Gordon v. Lord Beay, 5 Sim. 
274, stated ante, p. 116; £ Wade v. 
Nazer, 12 Jur. 188, 6 No. Gas. 46, 1 
Rob. 627; Be De la Saimaye, L. R., 3 
P. & D. 42; Green y. Tribe, 9 Oh. B. 
231]. 
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expressly confirmed the will, this confirmation of the will was held 
not to revive the parts of it which were altered or revoked by the 
preceding codicils: Sir 11. P. Arden , M. R., observing, that if a 
man ratifies and confirms his last will, he ratifies and confirms 
it with every codicil that has been added to it. 

[But the doctrine of Burton v. Ncwbcry (a) is, that where by 
codicil a “ will ” is referred to by date, it is a reference to that 
instrument alone exclusive of any intermediate codioil. And 
Crosbie v. Macdoual is troated os a case where the intermediate 
codicil was not revoked, rather than os one where it was actively 
confirmed (b). According to this, the direct action of the latest 
codicil is upon the instrument called a will, and on that only. 
The codicil is left untouched, and oporates by its own inhorent 
force, if it has any; and tho ultiifiate result is, that the will is 
confirmed as modified by the codicil (c). If that is the oorrect 
view of the case, it will not govern one where tho intermediate 
codicil has previously been revoked with the will to which it 
belonged, and where, therefore, it has no force oxcept such, if 
any, as may be supplied by tho subsequent codicil: and Burton 
v. Ncicbcry deciding that a mere reference by date to an unro- 
voked will does not set up an invalid codicil to that will, goes 
far to decide also that in the case supposed the intermediate 
oodioil would not bo reinstated. However, Sir & P. Arden's 
language, which has been adopted by later judges (d), implies a 
more intimate connection between will and codioil, and a more 
aotive operation upon the lattor by an instrument referring to 
and confirming the will, though dosoribed by its date, than Sir 
G. Jmel would appear to admit or approve. Where, however, a 
testator referring to his will by date revokes it, tho case is 
different, because there the principle applies that a clear disposi¬ 
tion is not to be revoked except by clear words (c).] 

In one cose in the Ecclesiastical Court it was held, that the 
mere fact of the testator ratifying his will and certain specified 
codioils, did not of itself amount to an implied revocation of other 
codioils not so specified (/). But, in another case, the Court 

[(a) 1 Oh. D. 234, ante p. 117. ultimate result (viz., the unavoidable 

(A) Tho M. R. is even reported to revocation of the second will), is dif- 
have said that Crosbie v. Macdoual ferent. 

“ goes to this, that a mere reference to (d) Sir J Karmen, in Re Ee la Sous - 
an instrument with a date is not a re- saye, L. R., 3 P. & D. 42, and Sir E. 
ference to the subsequent instrument,” Fry, Gwen v. Tribe, 9 Oh. D. 238. 
p. 240. (e) Per Fry , J., 9 Ch. D. 237, oiting 

(«) Where the first of two incon- Farrer v. St. Catharine's College , L. R., 
sistent wills is set up, the modus 16 Eq. 19.] 

operand! would be similar, though the (/) Smith v. Cunningham, 1 Ad. 448. 
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arrived at a different conclusion, on a comparison of the contents cairns vn. 
of all the instruments, and looking at tho conduct of the testatrix 
in relation to them (y). 

Such questions may occur even*in regard to wills made since Doctrine m 
the year 1837; for though tho 22nd section of the recent sta- w^ELoot 
tute (A), prevents tho revival of a revoked will, except hy re-exe- tlie ucw kw 
cution, or hy “ a codicil showing an intention to revive the same,” 
and, therefore, no such effect would follow from tho mere revo¬ 
cation of a posterior revoking will; yet it still holds, according Recognition 
to the dootrine of Lord OrjwVs case, that a recognition in a ITrovS^wffl 
codicil of the earlier of two inconsistent and undestroyed wills, m »y revive it; 
hy date or otherwise, as the will on which the codicil is founded, 
shows an intention to revive such earlier will (?'). [It has been but such will, 
decided, however, that if tho earlier and revoked will has been 
destroyed hy the testator or by his authority, it cannot be thus bist¬ 
re vived, though its contents might be satisfactorily proved from ° m ' 0, 
other sources: on the ground that tho will being non-existent 
as well in fact as in law, this would bo to make a new will with¬ 
out tho formalities required by sect. 9 of tho statute (/•). And 
tho reference to the earlier will being insufficient to effect its 
revival, is insufficient also, of itself, to effect the revocation of 
the later will (/); on tho principle alluded to at tho commence¬ 
ment of this ijcotion that an instrument inoperativo to effect its 
direct purpose (viz. revivor) does not givo effect to an intention 
(viz. revocation) of which nothing is known but by that pur¬ 
pose (in). 

Tho latter part of sect. 22 provides, that “ when any will or 
codicil which shall be partly revoked and afterwards wholly re¬ 
voked shall be revived, such revival shall not extend to so much 


(g) Greenough v. Martin , 2 Ad. 239. 
[And see Re Reynolds, L. R., 3 P. & D. 
35. 

th) Anto, pp. 140, 145. 

(i) Payne v. Trappes, 11 Jut. 854, 1 
Rob. 683; Re Chapman, 8 Jur. 902, 

1 Rob. 1; Re M'Cahe, 31 L. J. Prob. 
190; Re Reynolds, L. R., 3 P. & D. 
35. Sir J. Wilde has expressed a con¬ 
trary opinion; seo his judgment, Re 
Steele, L. R., 1 P. & D. 675 ; sod qu. 
tiie statute is there not quite accurately 
represented. 

(it) Hale t. Tekehre, 2 Rob. 318, 14 
Jur. 817; Newton v. Newton, 12 Ir. 
Ch. Rep. 118; Rogers v. Goodenough, 

2 Sw. & Tr. 342, 31 L. J. Prob. 49. 
«I limit this, in my judgment, to 
cases where the will has been destroyed 
by the testator or by some person in 


his presence and by his authority. I 
say nothing us to what would lie the 
effect if the instrument had been 
destroyed without his knowledge; that 
question may oriso another day.” Ter 
Cresswcll, J., in Rogers v. Goodenough. 

(C) Rogers v. Goodenough, 2 Sw. & Tr. 
342, 31 L. J. Prob. 49. But see llale 
v. Tokclove, 2 Rob. 318, 14 Jur. 817; 
Newton v. Neicton, Law Times, Oct. 
26, 1861, reversed on app. 12 Ir. Ch. 
Rep. 118 ; in both of which cases the 
codicil, besides reference to tho earlier 
(destroyed) will, contained an express 
confirmation thereof, and great stress 
was laid on this circumstance by the 
Court. Bed qu. 

(»*) Ex p. Earl of llehester, 7 Ves. 
377-8; Powell v. Pouell, L. R., 1 P. & 
D. 209. 
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■*. * 

vn. [thereof as shall have been revoked before the revocation of the 
whole thereof, unless an intention to the contrary shall be shown. 
Now if partial revocation of a will—as, of a devise of Blackacre 
to A. in fee—has been caused by a codicil devising Blackacre to 
B. in fee; and if this codicil has itself been afterwards inoluded 
' in the final revocation of the will, and the “will” is then revived; 
the devise of Blackacre remains revoked unless a' contrary inten- * 
tion is shown. The will is restored as modified by the codicil, • 
but by a short statutory method, without having recourse to the 
•codicil, concerning which the ett^ute is silent; and it may still 
be a question what becomes of the codicil. In Neate v. 
Pickard (n) a will and codicil were revoked by marriage, and 
afterwards by another codicil the testator confirmed his “ last 
will ” without referring to the date; and it was held that both 
were revived. At the date of the second codioil there wore 
several alterations (unexecuted it would seem) on the face of the 
will, and it was further held that the will was revived in its 
altered condition.] 

[(») 2 No. Can. 406. See also Ro of which, however, was sect. 22 men- 
31 L. J. Prob. 190; He Ilnj- tiemed.] \ 

nobis, L. R., 3 P. & D. 35, in neither 
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CHAPTER VIII. 

REPUBLICATION. 


Republication is of two kinds, express and constructive. Ex- Republic** 
press republication occurs where a testator repeats thoso core- j^Tressre 
monies which are essential to constitute a valid execution, with publication. 

, the avowed dosign of republishing the will. Tinder the Statute 
of Frauds, to republish a devise of freehold estate required an 
attestation by three witnesseswhile, on the other hand, a will 
might have been republished with respect to copyholds and 
personalty without any attestation. It is not often necessary, 
however, to inquire os to the republication of wills of personal 
es&ite («), inasmuch as a residuary bequest, even under the old 
law, embraced all that species of property of which the testator 
died possessed; so that jrepublication (which merely causos the 
will to speak and operate from the peried of its being republished) 
hod no 'effect in enlarging the operation of such a bequest. 

Constructive republication ‘takes place where a testator, for Constructive 
some other purpose, mokes a codicil to his will; in whioli .caso 
the effect of the codicil, if not neutralised by internal evidence of 
a contrary intention, is to republish the will. 13y this means, 
under the-old law, lands of‘inheritance acquired since the execu- 
. tion of the will were often brought within the operation of any 
general or residuary devise contained in such will, and that, too, 
though the-codicil expressed no intention to republish, and though 
it was not annexed to, or declared to be a part of, and did not in 
terms confirm the will, and whether the codicil related to real 
estate or personalty only; the result being precisely tho same as 
if the general or residuary devise had been incorporated into the 
codicil itself (b). And the same principle applied to a devise of 

(a) An-to the republication of .-wills Meredith, 2 M. & Sol. 6; Guest v Wil¬ 
ed personalty, vide Long v. Aldred, 3 lasey, 12 J. B. Moo. 2, [2 Bin#. 429, 3 

Ad. 48; Miller v. Brown, 2 Hagg. 209. Bing. 614; Skinner v. Ogle, 4 No. Can. 

(4) Aeher ley v. Vernon ,»Com. 381, 2 74, 9 Ji.tr. 432; Re Earl's Trust, 4 K. & 

Eq. Ab. 769, pi. 1, 3 B. P. C. Toml. J. 673;] eeo also Doe v. Davy, Cowp. 

85; Potter v. Potter, 1 Ves. 437; Pig - 168; Gibson v. Mont/ort, 1 Ves. 485. 

gott v. Walter, 7 Ves. 98; Goodtitte v. 

' J .—VOL. 1. O 
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estates within a certain locality; thus, if a testator dovised all 
his lands in the county of ICont, and after the execution of his 
will purchased other lands in that county, and then mode a codicil 
attested by threo witnesses, * the intermediately-acquired lands 
(not being otherwise disposed of by such codicil) passed under 
the will (c). 

Tho circumstanco of the testator having by the codicil expressly 
devised part of his estates purchased since the execution of the 
will, to tho uses therein declared concerning his residuary real 
estate, doos not exclude the restsrf such after-purchased estates 
from the operation of the same residuary devise, brought down, by 
the republishing effect of the codicil, to the date of such codicil (rf). 
Indeed, whon we admit that tho effect of tho ropublioation is to 
make the will speak from the date of the codicil, it follows that 
an express devise in the codicil of particular lands, acquired since 
the excoution of the will, to tho residuary devisee, could no more 
oxdudo tho other newly-acquired lands from the residuoiy do- 
vise, so republished, than a devise of particular lands in tho will 
itself could prevent other lands, then belonging to the testator, 
from passing under such residuary clause. 

On the same principle, an express devise for life of tho inter¬ 
mediately-acquired estate, to the person who is residuary dovisoo 
in fee in tho will, would not prevent tho reversion in feo in 
the same lands from passing under such doviso to the samo 
dovisoe, by forco of tho ropublioation (c). [In Doc d. March v. 
Marchant (/), where a testatrix devised and bequeathed all her real 
and personal estate, in an event which happened, to B. J. abso¬ 
lutely, and afterwards made a codicil, “to bo annexed to” her 
will, by which she noticed that tho event had happened, and that 
she had become entitled to other real and personal estate “which 
was not comprehended in my said will, but whioh also with my 
other estates and property I now intend to dispose of for tho 
bonefit of B. J. (save only tho bequests hereinafter made) for her 
life, with such limitations and in such manner as hereinafter ex¬ 
pressed, instead of the devise and bequest contained in my said 
will, with a view the better to secure the same to her:” the 
testatrix then bequeathed some legacies, and devised all her real 

(«) Bcekford v. Tarttecolt, Cro. £1. (d) Coppin v. Fentyhough. 2 B. 0. 0. 

493; Barnet v. Crowe, 1 Yes. jun. 480, 291; Sulme v. Sty gate, 1 Mer. 286. 

4 B. C. C. 2; [Tamold ▼. Wallis, 4 Y. («) Williams ▼. GmdtUls, 10 B. ft C. 
& C. 160; 1he d. York v. Walker, 12 896, 6 Mon. & By. 767. 

M. ft Weis, 691, and ace 1 Wms. [(/) 8M.ftGr.818; 7Soott,N.R. 
Saunders, 278, n.] 044.J 
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[and the residue of her personal estato in trust for B. J. for life, raurri» mi. 

with remainder to the children of B. J. living at the death of 

B. J., or failing them, to the brothors of B. J. then living; hut 

did not dispose of the ultimate foot B. J. died leaving neither 

child nor brother surviving her; and all tho estates limited by 

the codicil being thus exhausted, the question was whether tho 

will was republished by tho codicil, so as to includo tho after- 

purchased land in the devise of the fee simplo to B. J., or whethor 

the devise in tho codicil, being expressly mado “ instead of tho 

devise” in the will, must be considered as a revocation of it and 

as a substitution of that contained in tho codicil. It was hold 

that tho words “ instead of the doviso” might well bo interpreted 

to mean “ instead of so much only of the doviso in tho will as was 

incompatible with the codicil,” and that the disposition of tho foo 

in the will, being thus unaltered by tho codicil, must bo considered 

os republished and as operating as well upon tho after-purchasod 

lands as on the other real estate.] 

Perhaps in scarcely any instance has tho republishing opera¬ 
tion of a codioil been carriod to so great a length as in lloicley 
v. Eyton (g), where after-acquired lands, expressly devised by 
the codicil to the residuary deviseo of tho will, wero hold to bo 
subject to a general charge of debts created by the will. Tho 
testator, after charging liis real and personal estate with tho pay¬ 
ment of his debts, devised the rcsiduo of his real and personal 
estato to his son E.; and having subsequently purchased soveral 
copyhold estates, by a codicil, attested by three witnesses, dovised 
them to his said son in fee. Sir W. Grant , M. It., held that tho 
codicil was a ropublication of the will, so as to make tho after- 
purchased lands subject to the doviso for payment of dobts; the 
learned Judge evidently assuming, that if tho specific doviso hod 
been in the will, the lands comprised therein would havo boon 
subject to the charge (A). Perhaps it is not quite clear that tho 
decision would have been tho same, if tho codicil had devised tho 
lands in question to any other person than tho residuary deviseo 
in the will. 

But of course tho operation of a codicil to oxtond tho deviso RcpuMica- 
in a will mado before 1838 to intermediately-acquired lands 
may be negatived by the contents of the codicil itself indicating 
a contrary intention; for though the republication takes place 
without positive intention, yet it can never operate in spito of 

la) 2 Mer. 128. (//) On this point, seo [Matkell v. 

Farrington, 3 D. J. & S. 338.] 

o 2 
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such intention. If, therefore, it can be collected from the 
codioil, that the testator had in his contemplation the identical 
property which was the subject of disposition in the will, and 
that only, the intermediately*-acquired lands will not pass under 
the residuaiy devise in the will. The leading case of this class 
is Boiccs v. Boiccs (?’), whioh was as follows:—Gk B., in 1749, 
made a will devising all his lands and hereditaments (with cer¬ 
tain exceptions) to his wife, and five other persons in fee, upon 
certain trusts. In 1754, he bought and became seised of on un¬ 
divided part of a freohold property. In 1758, by a codicil duly 
attested, reciting that he had by his will devised all his lands and 
hereditaments to his wife and the other persons, (naming them,) 
upon trust, he thereby revoked all the above devises, so far as 
related to two of the trustees; and he thereby gave and devised 
his said lands, tenements and hereditaments to the remaining 
trustees (naming them), their heirs and assigns, upon the same 
trusts and purposes os he hod devised the same by his will; at 
the some time revoking the legacies he had given to the removed 
trustees. And the testator concluded with declaring the codioil 
to be part of his will. The House of Lords, in conformity to 
the unanimous opinion of all the Judges, held that the will was 
not republished so as to pass lands acquired between the will and 
codicil, on the ground that the word “ said ” confined the opera¬ 
tion of the codicil to the lands whioh had actually been devised 
by the will. Lord Thurlow alone dissented; the ground of his 
argument being, that the testator, when ho recited his having 
devised all his lands, supposed his after-purchased lands would 
pass; and that the words “ my said lands,” referred to what ho 
had supposed he had conveyed. Lord Eldon, however, showed 
that the House ought to decide the question, as if the testator 
actually did know that the will had not passed the after-pur- 
chased lands; that when in the codicil he referred to the will 
as having passed all his lands, he did no more than recite his 
former devise; but that when he came to the operative part of 
the codicil he changed the tense of the verb; and though in the 
former part he said, “ whereas I have devised,” &o.: yet in the 
latter he said, “ I do hereby revoke, and I do hereby give and 
devise.” If, therefore, by the former words, “ all my freehold 
and copyhold lands,” the testator were understood to include all 
the after-purchased lands, by the latter words of the codicil he 

(i) 7 T. R. 482, 2 B. & P. 500; [Hughtt v. Hoiking, 11 Moo. P. C. C. 

Hughes v. Turner, 3 My. & K. 666; 1.] 
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must bo understood to be revoking a devise of these lands, which chapter vra. 
he had not at the time the will was made; for his expressions 
of revocation were oo-extensivo with the expressions of dovige; 
these expressions, therefore, unless explained by the context, 
would be unintelligible; but the word “said” dearly showed that 
they were both intended to bo confinod to the lands which the 
testator possessed at the time of the will; and this construction 
rendered them consistent. 

So, in Parker v. Briscoe [k), whore a testator having by his will 
devised his real estate, and subsequently acquired other lands by 
descent, but erroneously supposing them to have passed to him 
and his sons in strict settlement by the will of the lost owner, ho 
by a codicil altered certain limitations in his will, for the express 
purpose of preventing the union of his own estates with the estates 
supposed to be devised; tho Court concurred in tho argumont 
that the language of the codicil negatived tho application of tho 
devise in the will to tho property in question. 

Again, in Monypenny v. Bristow (/), whore a testator having 
by his will, after certain particular devises, devised all tho rosiduo 
of his real estate to his brothers A., B., and C., by a codicil, ro- 
citing that he was desirous of making a more liberal provision 
for his wife, and that she might enjoy tho whole of his real es¬ 
tates for her lifo, gave certain lands to his wife, which by his will 
he had given to his brothers, and then devised a certain proporty, 
and all other the real estate, which by his will he had (jiren to 
his brothers , in trust (inter alia) for his wife for life, and subject 
thereto, upon tho trust declared by his will; it was hold by Sir J. 

Leach, M.B., and afterwards, on appeal, by Lord Brougham, C., 
that, notwithstanding the generality of the testator’s recited in¬ 
tention respecting his wife, tho terms of tho dispositive part of 
the codicil prevented its operating to republish the residuary. 
devise in the will, so as to compriso two freehold houses which 
the testator had, since its execution, acquired. 

The cose of Ashley v. Waugh ( pi) seems to present the extreme 
point to which the doctrine in question has been carried. By 
his will the testator devised all his real estate to A. and B. 
upon trust for sale. By a codicil, after reciting this deviso, he 
revoked the appointment of A., and appointed 0. to be a trustee 

E r. B. Moo. 24, [8 Taunt. 699.] [5 Man. & By. 757. The report of the 

& My. 117; see also Smith case in B. & Cr. is not correct.] 
w, 3 Y.&Jerv. 278; compare (in) 4 Jur. 672. 

Williams v. Goodtitle , 10 B. & Cr. 895, 
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and executor of his “ said ” willj and Lord Cottenham thought 
that this case came within the principle of Bowes y. Bowes, or, 
at.all events, that it was not so dear that lands intermediately 
acquired passed under tho general devise in the will, by the re¬ 
publishing effect of the oodioil, as that a purchaser ought to be 
compelled to take the title (m). 

[On the other hand, in Doe d. York v. Walker (»), the testator, 
by his will made before 1838, devised all the lands “ of which 
I am soised or possessed,” &o. at 13., to two trasteos upon certain 
trusts; by codicil, in tho year 1838, reoiting the devise to his 
trustees upon trust, and that he had determined to appoint 
J. C. as an additional trusteo, he gave and devised all his lands, 
&o., situato at B. aforesaid, “ and described and devised in my 
said recited will,” to the use of J. C. in fee upon the trusts 
of his will, and he directed that his will should be read and 
construed in the same manner and should have the same 
oporation and effect in all respeots as if J. 0. had boon named 
and appointed a trustee thereof in addition to the other trustees, 
and in all other respects he ratified and confirmed his said will. 
Parke , B., in giving judgment, said that if tho oodioil had 
not contained tho last words, tho Court would most probably 
have considered that the cose foil within the authority of Bowes v. 
Bowes , and the other oases of a similar kind whioh we have 
before noticed, but that the true construction of tho lost words 
was, that the testator thereby ratifiod and confirmed his will in 
all other respects than those in which ho had altered it by tho 
previous provisions in his oodioil, and consequently he might 
be considered as having made a new will of the date of the 
oodioil exactly the same as the old will, with the alterations 
contained in the codicil. Tho result was that lands at B., which 
the testator had purchased after the date of his codicil, passed 
by the devise (<?).] 

Hitherto, republioation has been viewed only as affeoting 
general devises. In regard to specific devises, tho principle, 
that the will speaks from the date of the republioation, is to bo 
reoeived with more caution and reserve. It is dear, however, 

[(»») The rale that a purchaser will Briggs. 3 Sm. & G-. 246, 252, affirmed, 
not V oompelled to take a doubtful title 8 D. M & Or. 391. 
is no longer observed, A lexanderx. Mills. (o) 1 Viet. o. 26, s. 34. For thepur- 

L. R., 6 Ch. 124; except, perhaps, in pose of the question now under eon- 
oases of doubtful construction, io. sideration the oase was the same as if 

(«) 12 M. & Weis. 591; see also per the lands purchased after the date of 
Abinger, C. £•> 4 T. & C. 166, 167; the codicil had been purchased between 
and per Stuart, V. C., Longdate v. the dates of the will and oodioil.] 
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that the devise of a particular property republished by the re- chapter vm. 
execution of the will, or the execution of a codicil, will, oven 
under the old law, oomprise a new estate in that property inter¬ 
mediately acquired by the testator, and falling within the terms 
of the republished devise. As where a testator, by a will made 
before 1838, devised a leasehold estate for lives, afterwards re¬ 
newed the lease, and then republished the will, it was held that 
the renewed lease passed under the devise (jj). So, where a tes¬ 
tator has by such a will devised certain freohold lands, which 
devise is revoked by a conveyance of the lands to particular uses, 
with the ultimate limitation to the uso of the testator himself in 
foe, after which the testator makes a codicil to his will, duly 
attested, but without devising or mentioning the lands in ques¬ 
tion, the estate which reverted to the testator on the execution 
of the revoking conveyance, passos by the offeot of the ropubli- 
cation, under the devise (q). 

Bepublication by oodicil or otherwise, howovor, did not under Does not shift 
the old law extend a specific gift in tho will to property which toT'diffareii? 
that gift was not originally intended to ombrace, though answer- property. ■ 
ing to the same description. Thus, if a testator by a will, mado 
before the year 1838, devised his estate called Blackacro, or be¬ 
queathed his horse called Bob, and afterwards sold tho ostato 
or horse and bought another of the same name, a subsequent 
oodicil, made before tho year 1838, did not by its republishing 
force mako the devise or bequest extend to the new purchase. 

So it has been repeatedly held that a legacy to a child, which 
has been adeomed or satisfied by a subsequent advancement to 
tho legatee, is not rovived by a constructive republioation of tho 
will by means of a codioil, such codicil not indicating an inten¬ 
tion to revive the legacy, though containing an express confir¬ 
mation of the will in the usual general terms (r). The caso of — nor an 
1lolmes v. Coghitt («) seems to afford a further illustration of 
the principle. There the testator having, under his marriage power, 
settlement, (subject to an estate for life in himself and an estate 
tail’ limited to his sons in strict settlement,) a power to chargo 
2000/. upon certain estates, exeouted that power by will duly 
attested. Afterwards he and his eldest son suffered a common 

{p) Carte v. Carte, 3 Atk. 180; floe & Or. 376; sec also Drinkwater y. Fat- 
also Alford ▼. Earle, 2 Vem. 209. cotter, 2 Vos. 623; Crotbie y. Macdoual, 

(q) Jackson y. Hurlock, 2 Ed. 263. 4Vos. 610; [Cotcper v. Mantell, 22 Beav. 

(r) hard v. Hurst, 2 Freem. 224, [2 223.] 

Eq.Oa.Ab.769;] Monckv.IordMonck, (*) 7 Ves. 499; & C. 12 Ves. 206; 

1 Ba. & Bo. 298; Booker y. Alien, 2 R. [see also Joicett y. Board, 16 Sim. 352. 

& My. 270 ; Fowys v. Mansfield, 3 My. 
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CHAPTER Vni. 


Republica¬ 
tion does not 
revive a de- 
visoor bequest 
lapsed by 
death of the 
devisee or 
legatee. 


Republics - 
tion does not 
cure defect of 


ex; 


in 


reoovery, and limited the lands to uses discharged from the 
power. By the same instrument they limited to the testator a 
power by will to oharge the 2000/. on other lands. Subse¬ 
quently, he executed a codicil, duly attested, to his will. It was 
contended that this oodioil, by republishing the will, rendered it 
a good execution of the new power. But Sir W. Grant, though 
he admitted the general principle as to republication, held that 
this was not a good execution of the power. “ It speaks,” said 
he, “ only of the power given by the marriage settlement, which 
was os muoh gone os if it never had existed. There is no way 
in which the will can be mode to speak of the new power, for 
a new consideration affecting different estates” (w). [So, if the 
will refer expressly to the date of its own execution (*), or to a 
particular custom then existing (y), a codicil will not so republish 
it as to make it speak of the later date, or of an altered custom.] 

The same principle, of course, applies to the objects of gift j it is 
clear, therefore, that a codicil did not, and does not (for here 
the new and old law coincide), by its republishing operation, re¬ 
vive a devise or bequest, tho object of which has previously died 
in the testator’s lifetime. Thus, if a testator devises lands to his 
nephew John, who dies in the testator’s lifetime, and he after¬ 
wards has another nephew of the same name, the republication 
of the will would be inoperative to carry the property to the 
second nephew John (z) . The case of Perkins v. Micklethwaite (a), 
indeed, may seem at first sight to contradict this position, for in 
that case a legaoy originally designed for a son of the testator, 
who died after tlie execution of tho will, was hold to belong, by 
tho effect of the codicil, to a subsoquontly-bom son of the same 
name; but tho express terms of the codicil appear to have 
warranted the construction, since it gave to tho latter a legacy, 
over and above what the testator had given him by his will. 

The effect of republication can never extend further than to 
give the words of the will the same force and operation as they 
would have had if the will had been exeouted at the time of re- 
publioation; it cannot invest with a devising efficacy expressions 


[(w) See accordingly Cowperv.Mantctt, 
22 Bcav. 223; Du Hourtnelin v. Shel¬ 
don, 19 Beav. 389; Hope v. Hope, 5 
Gif. 13. Gf. Gale v. Gale, 21 Beav. 349; 
ante, p. 163. Under the act 1 Viet. o. 
26, b. 24, the power, if general, may be 
exercised although not in existence at 
the time the will was made; Cofield v. 
Dollard, 3 Jur. N. S. 1203; and post, 


Ch. X. ad fin. 

(*) Stillwell v. Mellersh , 20 L. J. Ch. 
366. 

(y) Doe d. Biddulph v. Hole, 16 Q.B. 
848.] 

(a) See 2 Ves. 626; see also Doe v. 
Kelt, 4 T. R. 601. 

(«) 1 P. W. 276. 
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which originally had none; and, therefore, where (ft) a tostator, 
who was devisee in tail of certain lands, in allusion to them, said, 
“ which, though I oould now legally dispose of, I mean fully to 
confirm to the devisees in remainder,” and afterwards suffered a 
common recovery of the lands, to the use of himself for life, 
remainder to such uses as he, by deed, will, or codicil, should 
appoint He then executed a codicil, whereby he expressly 
confirmed the will; and it was contended, that the effect of the 
whole was to pass the estates in question to the remainder-men; 
but the Court of K. B. held, that the will contained no devise, 
the expressions rather importing an intention to leave the pro¬ 
perty alone , than to dispose of it, and that the codicil could not 
alter the construction. 

Though it is quite clear, as we havo seen, that ropublication 
has no effeot in restoring the operation of a specific devise, which 
has failed by the decease of its object in the testator’s lifetime, 
yet it was somewhat doubtful under the old law, whether lands, 
of which a devise in fee had so lapsed, passed by a residuary 
deyise in the republished will. This seems to depend on the 
point whether, if the specific devisoo had been dead when the 
will was made, the residuary devise would havo comprised the 
lands expressed to bo given to the person so deceased; for, if it 
would not, then the lands, tho devise of which subsequently 
lapses, could not, by the offcct of the ropublication, pass under 
the residuary devise; because republication merely makes tho 
will speak from its own date, and cannot bring within the scopo 
of a devise in tho will any subjoct which it would not have com¬ 
prehended, in case the ciroumstances under which the republica¬ 
tion takes place had oxistod at the period of the original execu¬ 
tion of the will. In short, the inquiry is no othor than simply 
this, whether, under wills mode before 1838, a residuary devise 
inoludes particular lands, the deviso of which is void ab initio. 

Tho [only] authority on the point [appears to be] Doe v. 
Sheffield (c), where the Court of IC. B. treated it as clear, that 
where a testator devised certain lands to the sisters of A., and 
the residue of his lands, not thereinbefore disposed of, to B., and 
it turned out that all tho sisters of A. were dead when the will 
was made, the lands in question passed by the residuary clauso. 
The real facts of tho case, however, os eventually ascertained, 
did not raise the question (d). 

S lam v. Wilkins, 10 East, 241. [W) Williams v. Goodtitle, as reported 

13 East* 626. . 101J. & Cr. 896, appears to be an autho- 
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Although, in the-case just stated, the extension of a residuary 
clause to lands comprised in a specific or particular devise in fee, 
which is void ab initio, appears rather to have been assumed 
than discussed, and though, if the matter were res integra, there 
might be ground to contend that a residuary devise, being in its 
nature specific, ought not to extend to any interest in real estate, 
which the will purports to dispose of; yet, considering how im¬ 
perfectly this principle has been adhered to, the probability is, 
that a residuary clause would be hold (in accordance with the 
notion of tho judges who decided Doe v. Sheffield) to take in all 
that is not effectually disposed of, according to circumstances' 
existing at the making of the will (/); and, consequently, that 
in the case of tho lapse of a particular devise in fee, succeeded 
by the republication of the will, a residuary clause in the re¬ 
published will would operate on the lands comprised in the 
lapsed devise. The point, however, cannot be considered as 
settled, and possibly now may never arise, as it cannot occur 
under a will mado since the year 1837; the recent act having 
(sect. 25) expressly and (as proventing all such questions) most 
beneficially oxtended a residuary devise to all property comprised 
in lapsed or void dovisos. 

If the residuary devise itself has lapsed, of course tho repub¬ 
lication of tho will is inoperative to impart now efficacy to the 
devise, as well whore the lapso affects an aliquot shoro only of 
tho residue, as where it ombraces the entirety. Thus, if a tes¬ 
tator devise the residue of his lands to A., B., and C., as tenants 
in- common in fee, and A. dies, and then tho testator makes a 
codicil to his will, by tho effect of whioh tho will is republished, 
he would nevertheless die intestate as to one-third, since the 
subsisting doviso, which originally embraced two-thirds only, 
could never, by tho more effect of tho republication, bo expanded 
into a gift of the entirety (g ). [And where by codicil the testator 
revoked the share of one tenant in common, and direoted that it 
should “ fall into the residue and bo disposed of accordingly,” it 
was held that these special words did not contain any gift to the 

[rily that a residuary devise gassed residuo, it followed, of course, that the 
lands, a previous devise of whioh in the term being void, the residuary devisee 
same will or codicil was void; but the took an estate in possession; the sole 
report 5 Man. & By. 767, shows that question was, whether the will was re- 
no such question arose; lands were de- published, so as to pass after-acquired 
vised to trustees for a term of yeart, (not lands. 

in fee as might bo supposed from tho (/) See however Ch. XX. a. 1,post; 
report in B. & Cr.) upon charitable ana A v. Lomas, 33 L. J. Ch. 678. 
trusts; and os the reversion on the (y) See Skrymther v. Jfartheote, 1 Sw. 
term, supposing it a valid term, would 666; Re Wood'* Witt, 29 Beav. 23ft, 
have passed under the devise of the 
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* 

[others, or distinguish the case from ono of mere revocation of chaptib vm. 
theshare (A).] # 


The doctrine of ropublication has lost much of its interest 
under tho stat. 1 Yiot. o. 26, not, indeed, by the effect of the 
provision which dispenses with publication as part of the cere¬ 
monial of execution (though this may scorn to render tho term 
re-publioation soarcely appropriate (/)), but by tho operation of 
the enactment, which makos the will Bpeak, in regard to the 
subjects of disposition, from tho death of the testator: and moro 
especially of the provision, which oxtends a genoral or residuary 
devise to all tho real cstato to which tho testator may happen to 
bo entitled at his decease. This, of course, will rondor it unne¬ 
cessary, in regard to wills made sinco 1837, to havo recourse to 
the dootrine which mokes a codicil, by means of its republish¬ 
ing force, extend a general doviso in a will to after-acquired real 
estate. 

It is to be remombered, however, that with respect to the 
objects of gift, tho statute loaves tho pre-oxisting law un¬ 
touched ; though, considering how slight an offcct is producod 
by a republishing codicil in this respect (for we havo soon that 
it does not revive a lapsed gift), this forms no very largo excep¬ 
tion to the remark, ns to tho diminished practical interest of 
the doctrine of ropublication, in connexion with tho now law. 

However, whero a will made before is ropublished by a codioil 
made on or since the 1st of January, 1838, or by ro-execution, 
in the manner prescribed by the new law, tho effect of such re¬ 
publication will bo most important; it will not, os heretofore, 
merely extend any general or residuary devise in such will to 
intermediately-acquired real estate, but will, unless a contrary 
intention be indicated, bring within its operation all the real 
estate to which the testator may be entitled at his decease, and 
make the will speak, in regard to the property comprised in it, 
from that period; in short, the codicil (tho contents not forbid¬ 
ding), or the re-execution, will have the effect of subjecting tho 
will for all purposes to the operation of the new act, the 34th 
section having expressly provided, that every will re-exeouted, 
or republished, or revived by any codioil, shall, for the purposes 
of the act, he deemed to be made at the time at which the same 
shall he so re-exeouted, republished, or revived (A). 


Republics- 
tion, bow for 
affected by 
tho act 1 
Viot. o. 26. 


Effect of ro- 
publioation of 
will by codicil 
miulo since 
1837. 


[(A) Bumble v. Shore, 7 Hare, 247, 1 2 Ed. 123.] 

TT & M. 661, n. See for the case of (i) But see sect. 31. 

mere revocation, Creetwell v. Cheelyn, [(£} See Winter v. Winter, 6 Hare, 
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ohapteb vm, [Where a will made since the act is so worded as to exolude 
after-acquired lapds from a general devise, a codicil republishing 
the will has no more eifeot in altering the effect of the general 
devise, than it would have had if both instruments had been 
subject to the old law (/). 

A singular question was raised in Dunn v. Dunn (w), namely, 
—whether a legacy bequeathed by will dated before 1838, 
would foil, if after that date the will was re-executed in the 
presence of two witnesses, of whom the legatee was one. The 
contention appears to have been that this must be so, because 
the will was now to be deemed, for the purposes of the act, to 
have been made at the time of re-exeoution. Sir J. Wilde said 
it would be a case of great hardship, but did not decide the 
question. Should the question recur, it will probably be found 
unnecessary to hold that tho legacy is defeated: for though the 
re-execution is “ a now making of tho will ” (»), the old making 
of it, under which the legacy is claimed, is not thereby merged 
or abolished.] 

It remains only to be observed, that a codicil or re-execution 
may still, as formerly, operate to revive a will which has been 
revoked by marriage, or by a subsequent will, or otherwise; but 
the remarks on this subject have been anticipated in a former 
chapter (o), to which the reader is roferred. 

£306; Doe d. York v. Walker , 12 M. & (l) Re Farrer, 8 Ir. Com. L. Bep. 

Weis. 591; Andrews v. Tarver , 3 Q. 13. 370. 

177; Skinner v. Oyle , 4 No. Can. 74, (»«) L. R., 1 P. & D. 277. 

0 Jnr. 432; Brooke v. Kent, 3 Moo. P. («) 3 Q, B. 178, 12 M. & Wei. 600. 

C. O, 334. («) Ante, p. 188.] 
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CHAPTER IX. 

RESTRAINTS ON THE TESTAMENTARY TOWER. 


Section I. 

Gifts to Superstitious and Charitable Uses. 

[About the period of the Reformation, statutes woro passed to Supowtitious 

defeat or prevent dispositions of property to purposes which usefl * wluit * 

were then accounted superstitious. Thus the statuto 1 Edw. 6, 

c. 14, after premising that great causo of suporstition and error 

in Christian religion was the fantasying of vain opinions con* 

ceming purgatory and masses satisfactory for the dead, declared 

the king entitled to all real («) and certain corporate personal (ft) 

property theretofore disposed of for the perpetual finding of a 

priest, or maintenance of any anniversary or obit or other like 

thing , or of any light or lamp in any church or chapel. This 

statute affects previous dispositions only. But by the earlier 

statute 23 Hen. 8, c. 10, all uses thereafter declared of land 

(except for terms of not more than 20 years) to tho intent to 

have obits perpetual, or the continual service of a priest or other 

like uses, were made void. But there is no statute making 

superstitious uses void generally (c): and tho latter statuto 

does not relate to personalty.] Superstitious uses, which are 

not within the letter of these statutes, [and whether they seek 

to affect land or personal estate,] axe nevertheless void by the 

general policy of the law; and, in such cases, if charity be not 

the object, but the design of the bequest be to. secure a benefit 

to the testator himself, (as, to say masses for his soul, &q.,) the 

testator’s own representative (who would be entitled if there 

was no such gift), and not the Crown, would be let in {d). 

[(a) Sects. 6, 6.1 See Att.-Gen. y. (e) For Sir W. Grant, Cary y. Abbot, 

Vivian, 1 Rues. 226; [Att.-Gen. v. 7 Ves. 496.] 

Fishmongers * Company, 2 Beay. 151, 6 (d) West v. Shuttleworth, 2 My. & K. 

My. & Cr. 11. 684. [See also Be Blundell's Trusts , 

(6) Sect. 7. 30 Beay. 360, better reported 31 L. J. 
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GIFTS TO SUPERSTITIOUS 

It has been decided, that devisees may he compelled to disolose 
whether they take subject to a secret trust of this nature (e). 

A most extraordinary decision was mode on these statutes 
shortly before the Revolution. It was held by Lord Keeper 
North , that a bequest to Mr. Baxter, of 600/. to be distributed 
among sixty pious ejected ministers, [(given, ‘‘because I know 
many of them to be pious and good men, and in great want,”)] 
and legacies also to Mr. Baxter, one of them to be laid out in 
his book entitled “ A Call to the Unconverted,” were void, os 
superstitious (/); but the deoreo was reversed by the Lords 
Commissioners. 

It is clear, that not only is a bequest to the poor ministers of 
Protestant dissenters good, but one having for its object the pro¬ 
pagation of their religious opinions is also valid; provided that 
such opinions, although at variance with the doctrines of the 
Established Church, ore not contrary to law (</); [thus bequests 


[Ch. 52 ; Heath v. Chapman , 2 Drew. 
417 ; Att.-Gen. v. Fishmongers’ Com¬ 
pany, 2 Bear. 151, 6 M. & Gr. 11. 
Seo also an analogous Chinese super¬ 
stition, Yeap v. Ong, L. R., 6 P. 0. 
390. Including the souls of others 
with his own in. tlio supposed benefit 
will not save the bequest, see s. cc.] 
In West v. Shuttleworth there was a 
residuary bequest, and yet the void 
pecuniary legacies were held to belong 
to the next of kin. On this point, see 
Shanley v. Baker, 4 Vcs. 732; [and 
observe that in West v. Shuttlcivorth, 
the residuary legatees made no claim 
to the void legacies, and in fact sup¬ 
ported the bequest of them. If tho 
superstitious uso hod charity for its 
object, it would be executed cy prfcs, 
see Cary v. Abbot, 7 Ves. 495, and per 
Lord Eldon, 19 Ves. 487. But it is 
not clear that any use (oxcopt of the 
kind mentioned in the stat. 1 Edw. 6) 
would now be held void solely as being 
superstitious. In Thornton v. Howe , 
31 Beav. 14, Lord Iiotnilly held that 
even a trust for propagating the sacred 
writings of Joanna Southcoto would 
be- enforced by the Court. Those 
writings aver that Joanna Southcoto 
was with child by the Holy Ghost, 
&o., &c., delusions almost identical 
with those which in Smith v. Tebbitt, 
L. R., IP. & D. 398, were held to 
render a woman possessed by them in¬ 
capable of making a will.] 

(«) King v. leiy.Fortington , 1 Salk. 
162, 1 Eq. Ca. Ab. 96, pf. 6; see fur¬ 
ther as to superstitious uses, Duke Char. 
Uses, 106, 4 Rep. 104, Cro. Jao. 51,1 


Eq. Ca. Ab. 95, pi. 1, ot seq., and Shelf. 
Ch. Us. 89, where the cases, early and 
modem, aro collected. [In Bead v. 
Hodgens , 7 Ir. Eq. Rep. 17, it was de¬ 
cided thata bequest in Ireland for masses 
for the testator’s soul was valid: sed 
qu.] 

(/) Att.-Gen. v. Baxter, 1 Eq. Ca. 
Ab. 96, pi. 9, 1 Vem. 248, 2 ib. 105, 
[1 Ves. 637,] 7 Ves. 76. 

(g) Att.-Gen. v. Hickman , 2 Eq. Ca. 
Ab. 193; West v. Shuttleworth , 2 My. & 
K. 684; [and sec statutes 18 & 19 
Viet. c. 81, ss. 2, 3, and c. 86, s. 2.] 
In Doe v. Hawthorn, 2 B. Sc Aid. 96, 
Abbott, J., afterwards Lord Ttnterden, 
said, that tho trust thore in question 
of a chapel for the use of a congrega¬ 
tion of Protestants “assembling under 
tho patronage of the trustees of tho 
late Countess of Huntingdon’s Col¬ 
lege,’’ was either a superstitious use 
within 23 Hen. 8, c. 10, or a charitable 
uso within 9 Geo. 2, c. 36. But as to 
tho former alternative it is notorious 
that tho Court of Chancery unhesitat¬ 
ingly entertains suits for carrying into 
effect trusts of places of worship be¬ 
longing to Protestant Dissenters. The 
principles on which it deals with such 
trusts aro stated with great fulness 
and perspicuity by Lord Eldon, in 
Att.-Gen. v. Pearson, 3 Mer. 353, 
which bears more immediately on the 
position of [Unitarians, as to whom 
see now 7 Sc 8 Viet. o. 45, and of whom 
Lord Campbell said, 2 H. L. Ca. 863, 
that he had no doubt they would now 
on most occasions be considered as 
Protestant Diqsenters. 
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[to an Unitarian chapel (A), or for the benefit of poor Irvingito 
ministers (t), or to the minister of a specified Baptist ohapel (J) t 
are valid.] 

Before the statute 2 & 3 Will. 4, o. 115, bequests for the pro¬ 
pagation of the Roman Catholic religion wero unlawful (k) ; but 
s. 1 of that act, after noticing the acts in favour of Protestant 
dissenters, and a Scotch Act imposing penalties on Roman 
Catholios; and reciting, that notwithstanding tho provisions 
of various acts passed for the relief of his Majesty’s Roman 
Catholio subjects, doubts had been entertained whother it wero 
lawful for his Majesty’s subjects professing tho Roman Catholio 
religion in Scotland to acquire and hold as real estate tho property 
necessary for religious worship, education, and oharitablo pur¬ 
poses, and that it was oxpedient to romove all doubts rospocting 
the right of his Majesty’s subjects professing tho Roman 
Catholio religion in England and Wales to acquiro and hold 
property neoossary for roligious worship, education, and charit¬ 
able purposes, enacts, “ That his Majesty’s subjects professing 
tho Roman Catholio religion, in respect of their schools, places 
for religious worship, education, and charitable purposes in Great 
Britain, and the property hold therewith, and the persons em¬ 
ployed in or about tho same, shall, in respect thereof, be sub¬ 
ject to the same laws as the Protestant dissonters aro subject to 
in England in respect to their schools and places for religious 
worship, education and charitable purposes, and not further or 
otherwise.” By sect. 3, tho act is not to oxtend to any suit 
actually pending, or commenced, or any property then in litiga¬ 
tion, in any Court in Great Britain (/). 

It has been held, that the act is retrospective, i.e. that it applies 
to the will of a testator who died before its passing (m); and also, 
that it authorizes a bequest for tho' promotion of tho Roman 
Catholio religion, as it places persons of this persuasion on tho 
same footing as Protestant dissenters, the diffusion of whoso re¬ 
ligious tenets (as already observed) maybe the subject of a valid 
trust. It is settled, however, that the Roman Catholic Roliof Act 
has no effect in rendering valid gifts to superstitious uses, os le¬ 
gacies to priests for offering masses for the repose of the testator’s 

[(A) Shrewsbury v. Eombury, 6 Hare, 146; [Gate* v, Jonet, oit. 2 Vem. 266. 

406; Be Barnett, 29 L. J. Ch. 871. (0 Bee also 23 ft 24 Viet. o. 134.1 

(«) Att.-Gm. t. Lawee, 8 Hare, 32. (m) Bradshaw v. Tasker, 2 My. ftK. 

jm Att.-Gen. v. Cook, 2 Vea. 273.] 221; [and see Be Michel's Trusts, 28 

(A) Cary y. Abbot, 7 Vea. 490; see Bear. 32; but Sir £. Sugden questioned 
also 4 Yes. 433,6 Yes. 666, 1 Ba. ft Be. this decision, 1 D. ft War. 380.] 
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Roman 
Catholics 
placed on • 
samo footing 
as Protestant 
dissenters in 
respect of 
their schools, 
&o. 


Bequest for 
propagation 
of Roman 
Catholic re¬ 
ligion. 
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CHAPTBB'IX. 


Public policy. 


JOWB. 


What are 
charitable 
uses. 

Slat. 43 Eliz. 
o. 4. 


GIFTS TO SUPERSTITIOUS 

soul, &o. (»); [nor, it is presumed, would it render valid suoh 
a trust as that which was the subject of discussion in De 
Themines v. De Bonneval (o), namely, for printing and publish¬ 
ing arbook which taught that the Pope had in all eoolesiostical 
matters a supremacy which was paramount even to the authority 
of the temporal sovereign. The case arose before the statute 
referred to, but Sir J. Leach rested his decision entirely on the 
ground that to allow suoh a publication was against publio 
polioy. 

Jews also are now by statute 9 & 10 Viot. o. 59, placed on the 
same footing as Protestant dissentors (j»).] 

Charity has been defined to be a general public use ( 9 ). In 
order to ascertain what are charitable purposes, recourse is 
usually had to the preamble of the statute 43 Eliz. c. 4, which 
enumerates various kinds of charity: viz. the relief of .aged, 
impotent, and poor people (r), maintenance of sick and maimed 
soldiers and mariners, schools of learning (s), free schools and 
scholars in universities; repair of bridges, ports, havens, cause¬ 
ways, churches, sea-banks, and highways; education and pre¬ 
ferment of orphans; the relief, stock, or maintenance for houses 
of correction; marriages of poor maids; supportation and help 
of young tradesmen, handicraftsmen, and persons decayed; 
relief or redemption of prisoners or captives {t) ; and aid or ease 
of any poor inhabitants, concerning payment of fifteens, setting 
out of soldiers, and other taxes. 

Charity is not confined to the objects comprised in this enu¬ 
meration ; it oxtends to all cases within the spirit and intendment 
of the statute. Thus, gifts ( 2 ;), for the erection of water-works for 
the use of the inhabitants of a town (#); to bo applied for the 
“good” of a place (y), [or for “charities and other publio purposes 


(n) West v. Shuttleuorth, 2 My. & 
K. 684.. [ Re Blundell's Trusts, 30 Beav. 
360; Heath v. Chapman , 2 Drew. 417- 
' (o) 6 Buss. 288. 

(p) The coses relating to Jews before 
this act were, Da Costa v. De Das , Amb. 
228,1 Dick. 258, 2 Ves. 274,276, 7 Yes. 
76, 2 Sw. 487, 2 J. & W. 308; and 
Straus v. Goldsmid, 8 Sim. 614. lb® 
only difference between 2 & 3 Will. 4, 
o. 115, s. 1, and 9 & 10 Viet. o. 59, B. 2, 
is the omission from the latter enact¬ 
ment of the words, 11 and the persons 
employed in or about the same": which 
appears immaterial to the purposes of 
this Treatise. This enactment also has 
been held to beretrospective, Re Michel's 
Trusts, 28 Bear. 32. J 


(?) Amb. 651. 

ffr) Nash y. Morlty , 5 Beay. 177. 

(*) Att.-Gen. y. Nash, 3 B. C. O. 
687. 

(t) Does not include prisoners for 
crime, as poachers, Thrupp y. Collett, 
26 Beay. 125. A bequest for such a 
purpose is against publio polioy and 
void. 

(«) It makes no difference that the 
fund is raised by tax on the inhabitants 
of the town; the purpose alone is the 
criterion, Att.-Gen . v, Eastlake, 11 
Hare, 206.] 

(x) Jones y. Williams , Amb. 651. 

(y) Att.-Gen. v. Earl of Lonsdale, \ 
Sim. 105; [ Att.-Gen. v. Webster, L. R. 
20 Eq. 483. 
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♦»” a paiish (*)], or for the general improvement of a town (<?), 
or for the establishment of a life-boat (&), or of a botanical 
garden (c) ; to the trustees and for the benefit of the British 
Museum (d) ; [to the Boyal, the Geographical, and the Humane 
Societies (0)] ; to the widows and orphans (/), or the poor inhabit¬ 
ants {(ji) of a parish, (“ poor ” being construed those not receiv¬ 
ing parochial relief (A)); to the churchwardens in aid of the poor’s 
rate (*) j to the widows and children of seamen belonging to a 
port (A*) ; [to “ poor credible industrious persons, residing at A., 
tfith two children or upwards, or above fifty years of age, 
maimed or otherwise unable to get a living” (/); for preaohing 
a sermon, keeping the chimes of tho church in repair, playing 
certain psalms, and paying the singers in church (m); for 
building an organ gallery in a church (»), or repairing and 
ornamenting a chancel ( 0 ), or repairing a memorial window and 
mural monuments in a church (p) ; for endowing or erecting a 
hospital (q) ; to a society formed principally for teaching poor 
children and nursing tho sick (/■); to found prizes for essays («)•; 
to deserving literary men who have been unsuccessful (/) j for 
letting out land to the poor at a low rent («); for tho increaso 
and encouragement of good servants (?); for tho benefit of 
ministers of any denomination of Christians (y); or for tho 


[(s) Dolan v. Maedermot , L. It., 6 Eq. 
60, 3 Gh. 676.] 

(a) Howto v. 'Chapman, 4 Yes. 642; 
Att.-Oen. v. Heelis, 2 S. & St. 67 ; 
[Mitford v. Reynolds, 1 Phil. 185.] 
lb) Johnston v. Strann , 3 Mad. 457. 
(e) Townley v. BedxccU, 6 Yes. 194; 
[but it is not clear that it -would havo 
boon so decided unless the testator had 
signified his expectation that tho gar¬ 
den -would be a public benefit.] 

(d) British Museum ▼. White, 2 S. & 
St. 695. 

[(«) Beaumont v. Oliveira ,L. It., 6 Eq. 
634, 4 Ch. 309.] 

(/) Att.-Oen. ▼. Comber, 2 S. & St. 
93; Thompson ▼. Corby, 27 Beav. 649.] 
(a) Att.-Oen. ▼. Clarke, Arab. 422, 
also 14 Yes. 364. 

(A) Bishop of Hereford v. Adams, 7 
Yes. 3fc4; Att.-Oen. ▼. Wilkinson , 1 
Bear. 372; [and see Att.-Oen. v. Bovill, 
1 Fhill. 762; Att.-Oen. v. Corporation 
of Exeter, S Brans. 46.1 Astoagiftto 
the inhabitants of a place, see Royers v. 
Thomas, 2 See. 8. 

(0 Doe ▼. Howell, 2 B. & Ad. 744. 
Ik) Dowell v. Att.-Oen., 3 Mer. 48. 
[«) Russell ▼. Kellett, 3 Sm. & Gif. 
264. It was held first, that the frift 
pointed to individuals, and some having 

J. —VOL. I. 


died before payment, that there could 
bo no execution cy-prus; but secondly, 
that the gifts were charitable, and did 
not pass to the representatives of those 
-who, though they survived the testatrix, 
died before payment. Sco Mahon v. 
Savage, 1 Sch. & L. Ill, stated post, 
Ch. XXIX. 

(/;«) Turner v. Ogden , 1 Cox, 316; sec 
also Duronr v. Moiteux, 1 Yes. 320. 

(m) Adnam v. Cole, 6 Beav. 353. 

(o) Hoare v. Osborne, L. 11., 1 Eq. 
685. 

(/>) Hoare v. Osborne , sup.; Re Rig- 
ley's Trust, 36 L. J. Ch. 147. 

(q) Pelham ▼. Anderson, 2 Ed. 296, 
1 B. C. C. 444; Att.-Oen. v. Kelt, 2 
Beav. 575. 

(r) Cocks v. Manners, L. B., 12 Eq. 
674. 

(*) Farrer v. St. Catharine's College , 
L. R., 16 Eq. 19. 

(<) Thompson ▼. Thompson, 1 Coll. 
395. 

(u) Crafton w. Frith, 16 Jur. 737, 20 
L. 3. Ch. 198. 

(x) Loseombe v. Wintrinyham , 13 
Beav. 87. 

M Att.-Oen. v. Hickman, 2Eq.Abr. 
193; Att.-Oen. v. Gladstone, 13 Sim. 7; 
Att.-Oen. v. Cock, v. 2 Yes. 273; Att.- 
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qsuri xx. 


What axe not 

charitable 

uses. 


GIFTS TO 


[benefit, advancement, and. propagation of education and learning 
in every part of the world ( 2 ); for establishing and upholding 
an institution for the investigation and cure of diseases of quad¬ 
rupeds and birds usefill to man, and for maintaining a lecturer 
thereon (a ); and gifts in aid of the public revenue of the state (b ); 
and finally, gifts for any purpose whioh is either for the pubKo 
or general benefit of a place (c), or tends towards publio religious 
instruction or edification (d)j, have been respectively held to be 
charitable. [And in this respect the court makes no distinction 
between one sort of religion, or one sect and another. Their 
promotion or advancement are all equally “charitable,” pro¬ 
vided their doctrines are not subversive of all religion, or all 
morality (e).] It is evident from the preceding examples, that, 
to constitute a charity in the legal sense, the poor need not be 
(though they commonly are) its sole or especial objects; on 
which principle, Sir J. Leach treated a school for the educa¬ 
tion of gentlemen’s sons, as a “ school of learning” within the 
statute 43 Eliz. (/). 

[A gift to prooure masses for the soul of the testator and 
others is not charitable (g) ; nor is a gift to a convent of nuns 
whose sole object is the sanctifying their own souls, and not 
performing any external duty of a charitable nature (h) ; nor a 
gift for the erection or repair of a monument, vault, or tomb (»'), 


[Gen. v. Lawcs, 8 Hare, 32; Shrewsbury 
v. Hornby, 6 Hare, 406; Gi'ieves y. 
Case, 4 B. C. C. 67, 2 Cox, 301, 1 Vcs. 
jun. 648 ; MUbank v. Lambert, 28 Boav. 
206; Thomber y. Wilson, 3 Drew. 245, 
4 ib. 360: hocus if it bo to tho person 
now minister, semb. ib. 351. 

(z) Whicker v. Hume , 14 Bcav. 609, 
1 D. M. & Gl. 600, 7 H. L. Ca. 124. 
“Learning” was taken to mean 
“being taughtnot “knowledge,” 
which would have been too indefinite. 

(а) London University v. Yarrow, 23 
Bcav. 159, 1 Do G. & J. 72. And sco 
Marsh y. Means, 3 Jur. N. S. 790. 

(б) Thellusson ▼. Woodford, 4 Ves. 
227; Nightingale ▼. Goulboum, 6 Hare, 
484,2 Phil. 694; Newlandy. Att.-Gen., 

3 Mot. 684; Ashton v. Lord Lang dale, 

4 De G. ft S. 402. 

(e) Per Lord Cottenham in Att.-Gen. 
T.. f pinal, 2 My. & Cr. 622, 623; Att.- 
Gen. y. Corporation of Shrewsbury, 6 
Bear. 220 ; Att.-Gen. v. 'Corporation of 
Carlisle, 2 Sim. 437; British Museum v. 
White, 2 S. & St. 696.] 

(<i) Att.-Gen. ▼. City of London, 1 
Yes. jun. 243; Powerecourt ▼. Powers- 
court, 1 Moll. 616; [Baker ▼. Sutton, 1 
Keen, 232; Att+Qen. v. Stepney, 10 
Yes. 22; Tovmshend v. Cams, 3 Hare, 


267; Lloyd v. Lloyd, 2 Sim. N. S. 266; 
Wilkinson ▼. Lindgren, L. R. 6 Ch. 
670 ; Cocks v. Manners, L. R. 12 Eq. 
685, per Wiekens, V. C. 

(e) Por Jtoinilly, M. R., Thornton v. 
Howe, 31 Boar. 19, 20. In Briggs y. 
Hartley, 14 Jur. 683, 19 L. J. Ch. 416, 
a legacy for the best essay on the 
Sufficiency of Natural Theology when 
treated as a science, was held incon¬ 
sistent with Christianity, and void. 
But this would probably not ho fol¬ 
lowed. In Pare ▼. Clegg, 29 Beav. 689, 
the doctrines of Robert Owen (as to 
which Beo also Bussell y. Jaekson, 10 
Hare, 214), wereheldby Bomilly.M. R., 
to be visionary and irrationaL but not 
illegal os being irreligious or unmoral. 
The Court is sometimes compelled to 
declare (pod as a charitable bequest 
what it deems of very doubtful publio 
utility, per Lord Bottoms, L. R., 16 
Eq. 24.] 

if) Att.-Gen. v. Earl of Lonsdale, 1 
Sim. 109. 

‘[||) See the oases dted, n. (d), ante, 

P (A) Cooke t. Manners, L. R. 12 Eq. 
674. 

(i) Hoare y. Osborne, L. R., 1 Eq. 
686; E* Big ley* e Trust, 36L. J. Ch. 147J 
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[whether it he to the memory or for the interment of the donor 
alone ( j ), or of himself and his family and relations (it), unless it 
forms part of the fabrio or ornament of the church (i). Again, 
bequests for purposes of benevolence (»»), or benevolence and 
liberality (n), or general utility (o), or for pious purposes (p), 
are not charitable bequests; and a gift to ono of tho chartered 
companies of the oity of London to inoreoso their stock of com, 
which they are (or were) compelled to keep for the London 
market, is not charitable, since it is in effect a gift to the 
oompany absolutely (?). A devise of lands upon trust to dis¬ 
tribute the rents on certain days amongst several specified 
families acoording to their circumstances, as in tho opinion of 
the trustees they might need assistance, has been hold not to be 
a devise for a charitable purpose, but a trust for the families 
named, and good for so long as tho rule against perpetuities 
would allow. How long that was, was not decided (r).] 

In Ommanney v. Butcher (s) tho testatrix declared as to cer¬ 
tain money that she wished it to be given in private charity. 
Sir T. Plumer , M. R., held that the words, did not create a trust 
which oould be carried into effect. The charities recognisod by 
the Court were publio in their nature, and such as tho Court 
oould see to the execution of; but hero the disposition was con¬ 
fined to private charity. Assisting individuals in distress was 
private oharity; but such a purpose could not bo executed by 
the Court or the Crown (t). [S.o a gift to found a private 


(J) Melliek v. President of the Asylum, 
Jog. 180 ; TAdnam v. Cole, 6 Bear. 383; 
Lloyd v. Lloyd, 2 Sim. N. S. 265; Willis 
y. Brown, 2 Jut. 087; Trimmer y. Dandy, 
26 L. J. Ch. 424.] 

(ft) See [Gravenor v. Eallum, Amb. 
643;] Doe a. Thompson v. Pitcher, 3 M. 
A Bel. 407, 2 Marsh. 61, 6 Taunt. 359; 
I'J Uchards V. Mob son, 31 Beav. 244; 
Fowler v. Fowler, 33 Beav. 616 ; 2Z bare 
v. Osborne , L. R., 1 Eq, 585; Me 
Miff ley's Trust, 36 L. J. Ch. 147 ; Fisk 
r. Att.-Gen., L. B., 4 Eq. 621; Dawson 
y. Small, L. R., 18 Eq. 114J Lord 
EUenborouffh suggested (3 If, & Sel. 
407) that although repairing a donor’s 
own tomb was not a charitable pur¬ 
pose, it was otherwise where the tomb 
was for his family. But the statute 
had been complied with, [and the later 
oases admit no such distinction. These 
cases also show that a trust for the 
perpetual repair of a tomb, not being 
charitable, is void as a perpetuity. 

(1) Ante, p. 209. 


(m) James y. Allen , 3 Mer. 17; Me 
Jarman*s Estate , 8 Ch. D. 584. 

(») Moricc v. Bishop of Durham, 9 
Yes. 399, 10 Yes. 632 ; contra by tho 
law of Scotland, Millar y. Mowan, 6 Cl. 
& Fin. 99. 

(o) Kendall y. Granger , 5 Bear. 300. 

(p) Meath v. Chapman, 2 Drew. 417. 
Tho trust was for masses “ and other 
pious ub6b:” and it was further held 
that even if the latter oould, standing 
alone, be supported as “such pious 
uses as were charitable,” yet they wero 
vitiated by being connected with tho 
direction for masses. 

(q) Att.-Gen. v. llaherdathere* Com¬ 
pany, 1 My. & K. 420. 

(r) Liley v. Hey, 1 Hare, 680. But 
see Gillam v. Taylor , L. R., 16 Eq. 
581; and further as to gifts to poor 
relations, post, 213.] 

(«) T. & R. 260. [And see Nath v. 
Morley, 5 Beav. 177. 

(0 Lord Langdale, M.R., thought a 
bequest “ for the relief of domestic 
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CHAPTER IX. 


Bequest not 
necessarily 
charitable on 
account of 
professional 
or official 
character of 
legatee. 


GIFTS TO 


[museum (»), or in aid of a subscription library (a?), or of a 
friendly sooioty (y), or for the benefit of an orphan school kept 
by an individual substantially at his own expense ( 3 ), is not 
charitable. 

A gift to an institution having a charitable object specified in 
the gift, or to the governors of such an institution (a), or to the 
minister of a chapel and his successors (i), will generally be 
deemed a gift for the specified charitable objeot or chapel.] 
But a gift will not be deemed charitable merely from the nature 
of the professional character of the devisee, or on account of the 
testator having accompanied tho gift with an expression of his 
expectation, that the devisee would discharge the duties incidental 
to such character, however intimately those duties may ooncem 
.the welfare of others, as this merely denotes the motive of the 
gift, and not that the devisee is to take otherwise than bene¬ 
ficially. Thus, in Doe d. Phillips v. Aldridge (c), where the 
devise was to the llev. A. A., a dissenting minister (described as 
preacher at the meeting-house of L.) for life, the testator adding, 
“ And I further expect that ho will, with the help of God, after 
my decease, without delay, settle and forward eveiything in his 
power, to promote and carry on the work of God at L. aforesaid, 
both in his lifetime and after his decease; ” it was contended, 
that the devise to A. A. was void, as charitable, being not in his 
individual capacity, but in the character of preacher, and in con¬ 
fidence that he would discharge the duties of that station. But 
the Court held that it was not charitable, and thought the point 
too cloar for discussion. 


[distress, and assisting indigent but 
deserving individuals,'* a good chari¬ 
table bequest, Kendall v. Granger, 5 
Beav. 303. 

(«) Thomson v. Shakespear, Johns. 
612, 1 D. F. & J. 399. 

(a;) Came v. Long , 29 L. J. Ch. 603, 
2 D. F. & J. 76. 

(y) Re Clark's Trust, 1 Ch. D. 497; 
also Re Dutton, 4 Ex. D. 64 (Mechanics’ 
Institute). 

Is) Clark v. Taylor, 1 Drew. 642. 

(a) Per Lord St. Leonards, Incorpo¬ 
rated Society v. Richards , 1 D. & War. 
294; and per Lord Hatherley, Att.- 
Gen. v. Sidney Sussex Coll., L. R., 4 
Ch. 730; Re Maguire, L. R., 9Eq. 632. 

lb) Grieves v. Case, 4 B. C. C. 67, 2 
Cox, 301, 1 Yes. jun. 648; Thornier v. 
Wilson, 3 Drew. 246, 4 ib. 361. See 
also Smart v. Prujean, 6 Yes. 667; and 
Cocks v. Manners, L. R., 12 Eq. 674. 


In the last case the gift to the con* 
▼ont, though held not charitablo, was 
still treated as a trust for the purposes 
of tho institution; not involving a 
perpetuity, but cupable of being per¬ 
formed by tho existing members 
spending the gift as they pleased; (as 
to which, see Proven v. Dale, 9 Ch. D. 
78: and cf. Thomson v. Shakespear, 
Came v. Long, Re Clark's Trust, sup., 
which were void for perpetuity). In 
Aston v. Wood, L. R., 6 Eq. 419, a 
legacy “to the trustees of Zion Chapel, 
to be apportioned according to state¬ 
ment appending," no such statement 
forthcoming, was held to fall into the 
residue. The express reference to a 
trust to be declared appears to have 
rebutted any presumption in favour of 
the chapeLj 
(e) 4 T. R. 264. 
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Again, in Doe d. Toone v. Copestahe (rf), wliore an cstato was cnAm® nc. 
devised to trustees, to be applied by them and the officiating 
minister of the congregation or assembly of the poople called 
Methodists assembling at L., and as they should from timo to 
time think fit to apply the same; it was held, that tho deviso 
was not charitable, tho application being left to the trustees still 
more indefinitely than it was in Bishop of Durham v. Morice, 

[and it was not argued that the trust was restricted to charitablo 
purposes merely because the Methodist minister was appointed a 
trustee («?). 

A legacy payable once for all may be charitable as well as Legacy may 
one given for the creation of a perpetual trust; ns, a legacy to thougl"pay!! 
the widows and orphans of a named plaoo (/), or to six honest to 

and sober clergymen that are not provided with a living of 
40/. (g ); which could not in their nature have proceeded from 
motives of personal bounty to particular individuals. 

But a legacy payable once for all to poor relations (which in- A legacy to 
dudes none more remote than the statutory next of kin (//)) 
is not oharitable (/). If it wore, only such as wero actually poor charitable; 
in contemplation of tho court could take (/■); there might be 
many comparatively poor relations, yet none of them would take, 
and the legacy would bo appliod cy-pres, or (if tho doctrine of 
cy-prds were thought inapplicable (/)) would wholly fail; cither 
of which results would probably be a surprise to a testator who 
had intended to benefit his “ poor relations.” 


(d) 6 East, 328. 

[(«) In the two cases last stated it 
was only decided, that the devisees 
could recover at law the property de¬ 
vised, the trust (if any) not being cha¬ 
ritable; whether they took beneficially, 
or whether as trustees for the heir-at- 
law, the trust being void for uncer¬ 
tainty, it was not within the provinco 
of tho court to determine. 

(/) Att.-Gm. v. Comber, 2 S. & St. 
93; see also Bussell \.*Kellctt, 3 Sm. & 
Gif. 264. 

(g) Att.-Oen. v. Glegg, Amb. 684. 
But Bee Thomas v. Howell , L. B., 18 
Eq. 198, 209, where it is said that the 
legaoy to sixty poor clergymen in 
Att.-Gen. v. Baxter (stated ante, p. 
206), was held not to be charitable. 
Lord Hardwicke's note of the decision 
is that it was good, " as if a legacy of 
those sixty individuals ” (7 Ves. 176); 
but that appears to be in answer to 
the argument (1 Vem. 219) that “ to 


suffer them to take by such a deviso 
was almost to mako a corporation of 
them, and would keep them in a per¬ 
petual schism.” Elsewhere (1 Vcs. 
636) ho says of tho caso, “ Tho Court 
held the charitable me was not contrary 
to law.” If Baxter had declined to 
select, would tho gift have been void 
for uncertainty ? 

(A) Seo Ch. XXIX. 

(i) Brunsdm v. Woolredge , Amb. 607, 
whero by will dated 1757 (seo It. L. 
1764, A fo. 636), land was given to 
poor relations, which, if a charity, 
would liavo been void by 36 Geo. 2, 
o. 9 (1736). See also Widmore v. Wood- 
roffe , Amb. 636 (stilted post, Chap. 
X2CIX.), where tho L.C.’s arguments 
from uncertainty and from degrees of 
poverty assume that it was not a 
charity. 

(A) Att.-Gen. v. Duke of Northumber¬ 
land, 7 Ch. D. 746. 

(/) As to cy-pres, sco below. 
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ClUrTEB IX. 


unless in¬ 
tended as 
a perpetual 
provision. 


Mahon v. 
Savage, 


All indefinite 
trusts void 
unless for 
charity. 


Bequests for 
charitable and 
other indefi¬ 
nite purposes 
void altoge¬ 
ther. 


GIFTS TO 

[But the gift of a fund for the perpetual benefit of poor rela¬ 
tions has frequently been supported as a charitable trust (m). If 
otherwise it would he Yoid for uncertainty, since it would be 
impossible to confine a trust for relations whensoever existing 
to next of bin by statute. It would also be void as a per¬ 
petuity, though this is not a recognised ground for varying the 
construction. 

And in the case of a simple legacy the oontext may show that 
charity and not kinship is the prevailing consideration; as 
seems to have been the case in Mahon v. Savage (n), where the 
bequest was to “poor relations or such other objects of charity as 
the testator should mention,” and Lord Rcde&dale held it to be a 
oharitable bequest and not transmissible to representatives. 

The Court does not take upon itself to frame schemes for the 
disposal of money for any other than charitablo purposes. All 
monies, therefore, not bequeathed in charity must have somo 
dofinito object, or must devolve as undisposed of (0), except in 
cases whero it may be hold that the trusteo takes absolutely. 
The genoral consideration of such gifts will be reserved for a 
subsequent chapter, as more properly falling under the head of 
gifts void for uncertainty; but it must bo hero noticed, that 
where the bequest is for charitable purposes, and also for pur¬ 
poses of an indefinite nature not charitable, and no apportion¬ 
ment of the bequest is made by tho will, so that the whole might 
be applied for either purpose, the whole bequest is void. A 
distinction not now recognized was indeed formerly taken, that 
such a bequest was good, if there were trustees named, to whoso 
discretion the testator had committed the carrying out of his 
intentions, and* with whom, therefore, the court would not inter¬ 
fere (p). Such a distinction will bo found inconsistent with tho 
decisions presently noticed; and it seems now established, that 
the Court will only recognize the validity of trusts whioh it can 
either itself execute or can control when in process of being 
executed by trustees (y). 

Thus,] in Vesey v. Jam&on (r), where a testator gave the residue 

£(») lease v. Defries, 17 Ves. 373 n.; 399, lOib. 622; James Allen,SNLex. 17. 
White v. White, 7 Ves. 423; Att.-Gcn. (p) Waldo y. Cayley, 16 Yes. 206; 
v.. Trice, 17 Ves. 371; Gillatn v. Sorde y. Earl of Sttfolk, 2 My. & K. 
Taylor, L. R., 16 Eq. 681; Att.-Gen. 69; the latter case, though decided 
y. Duke of Northumberland, 7 Oh. D. after Vesey y. Jatneon, did not notice 
746. See also this distinction made in it; and see the observations of Gotten- 
Brunsden v. Woolredge, Amb. 608. ham, 0., 1 My. & Or. 298. 

(«) 1 Sch. & L. 111. ff| Nash y. Motley , 6 Beay. 182.] 

( 0 ) Morice v. Bishop of Durham, 9 Ves. \r) 1 8. k St. 89. 
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of his estate to his executors, upon trust to apply and disposo of 
the same in or towards such charitable uses or purposes, person 
or persons, or otherwise, as he might by any codioil, or by me¬ 
morandum in his own handwriting, appoint, and as the laws of 
the land would admit of; and, in default, upon trust to pay and 
apply the same in or towards suoh charitable or public purposos, 
as the laws of the land would admit of; or to any person or 
persons, and in such shares, manner, and fonn as his (the testa¬ 
tor’s) executors, or the survivor of them, or the executors or 
administrators of suoh survivor, should in their or his discretion, 
will, and pleasure, think lit, or as they should think would havo 
been agreeable to him, if living, and as the laws of the land did 
not prohibit. Sir J. Leach , V. 0., observed, that the testator 
hod not fixed upon any part of the property a trust for a chari¬ 
table use, and the Court could not, therefore, devote any part of 
it to oharity; he had given it to the trustees expressly upon 
trust, and they could not, therefore, hold it for their own benefit; 
the purposes of the trust being so genoral and undefined, thoy 
must fail altogether, and the next-of-kin become entitled. 

So, in Ellis v. Selby (s), whero a bequost for suoh charitable 
or other purposes as the trustees and the survivors or survivor 
of them, his exeoutors or administrators, should think fit, 
without being accountable to any person or persons whom¬ 
soever for suoh their disposition thereof, was held not to be a 
bequest absolutely devoting the property to charity; Sir L. 
Shadwell , Y. C., said, “ Here the testator has expressly drawn 
a distinction between charitablo purposes and other purposes; 
and I must, therefore, take it that he meant either charitablo 
purposes or purposes not charitable; but whether the purposes 
not charitable were to be purposes which might give a beneficial 
interest to the trustees, or some other purposes, the testator has 
nowhere made clear. It is uncertain whether the trust was to 
be for charitable purposes or for purposos not charitable. Then 
it is nothing more than if he had given an estate to A. or to 
B., which would be void: and my opinion is, that the gift of 
this portion of the personal estate is void for uncertainty.” 

So in William v. Kershaw {t), the testator directed his trustees 
to apply the residue of his personal estate to and for such bene¬ 
volent, charitable and religious purposes os they in their discre¬ 
tion should think most advantageous and beneficial. It was 

[(0 fi L. J., N.S., Ch. 84,3 6 Cl. & 
Fin. 111. 


(•) 7 Sim. 352, [affirmed 1 My. & 
Or. 286.] 
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cjuttb* tx. decided by Lord Cottenham, when M. B. t that the gift wo& void 
for uncertainty. 

[And in Kendall v. Granger («), where the trustees were directed 
to dispose of the residue for the relief of domestio distress, assist¬ 
ing indigent but deserving individuals, or enoouraging under¬ 
takings of general utility, in such mode and proportions as their 
own discretion might suggest, irresponsible to any person or 
persons whatsoever; Lord Langdale, M. E., decided that, the 
gift was void for uncertainty. He said that to make the 
bequest valid, it must bo obligatory on the trustees to apply the 
whole (x) of it in charity; it was not a question whether the 
trustees might apply the fund to a charitable purpose, but whe¬ 
ther by the words of the will they were bound to do so. To 
make the bequest valid it must be obligatory on them; he 
thought there were older coses, showing that where charitable 
purposes were mentioned, the Court would have taken care that 
the application should have been mode to those purposes, but 
he was bound by the later decisions. 

Nor will the addition of an ascertained object to the charit¬ 
able and the indefinite objects save the trust: for consistently 
with the will the whole might still bo applied to the indefinite 
object. Thus, in Down v. Worrdll (g), where the trust was for 
ohoritable or pious uses at the discretion of the trustees or other¬ 
wise for the benefit of tho testator’s sister and her children; one 
of the trustees died while part of the fund was still unap¬ 
pointed (s), and Sir J. Leach, M. B., held that the unappointod 
port was undisposed of and belonged to the next-of-kin. 

Charity held Such being the rule, tho terms of the trust will first be olosely 
pose^noff 11 " examined to seo whother, though not the most oorreot or most 
doubtftS^ 11 ^ appropriate for describing only a charitable object, they ought not 
expressions, in fair construction to be so confined. Thus, in Dolan v. Macdcr- 
mot ( a ), where the trust was to lay out “ in such charities and other 
public purposes as lawfully might be in the parish of T.,” as the 
trustees should think proper, it was held that the words “ other 
publio purposes”meant purposes ejusdemgeneris, i.e. ohoritable, 
and that they were used only as filling up a description of pur¬ 
poses whioli, although ohoritable within the stat. Eliz. (and in 

[(») 5 Bcay. 303. See also Thornton (i) No question was rawed regarding 
▼. Shaktspear, John. 612, 1 D. F. & J. the appointed part, but aoooraing to 
399; Me Jarman't Estate , 8 Ch. D. 684. the oases, tho bequest was void as to 

(x) See James v. Alien , 3 Mer. 17. the whole. 

(y) 1 My. & K. 661. That "pious” (a) L. B., 5 Eq. 60, 3 Ch. 676. Con- 

uses are not charitable, see Heath y. suit Ellis v. Selby as to the effect of 
Chapman, 2 Drew. 417. omitting the word " publio.” 
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[that sense-inoluded in ** oharities ”) were not within the popular 
meaning oi the word “ charities.” 

Again, in Pocock v. A ft.-Gen. ( b) t where a testator, after giving 
several charitable legacies out of a particular fund, directed the 
residue of it “ to he given by his executors to such charitablo 
institutions as he should by any future codicil givo the samo, 
and in default, of any such gift, then to bo distributed by his 
executors at their discretion;” the testator made no further 
oodioil, and it was held that the direction in favour of charity 
ran through the whole sentence: that the testator intended to 
ohoose the charitable institutions himself, but that if ho failed 
to do so his executors were to choose them. 

The foregoing cases, whero the gifts wore held void for un¬ 
certainty, must bo distinguished from those whore tho bequest is 
for a charitable purpose, and for another ascertained object; for 
here, even though the amount to be do voted to each object bo 
not specified, and tho apportionment bo left to the discretion of 
trustees, yet the trust is such that tho Court can control tho 
execution of it so far as to see that tho trustees appropriate 
no part of tho benefit to themselves; whereas in tho former 
cases tho non-charitablo object, (which may absorb tho whole,) 
is so indefinite as to bo wholly beyond tho control of tho Court; 
and to hold that such a gift is valid, would bo in effect to hold 
the trustees entitled for their own benefit. 

The objects among whom tho trustees oro to apportion tho 
testator’s bounty being sufficiently definite, are not to be dis¬ 
appointed by the trustees refusing to exercise their power or 
dying before doing so. In such event, tho Court will divide 
the fund equally among the several objects, upon tho principle 
that equality is equity. 

Thus, in Att.-Gen. v. Doyley (c), where a testator directed his 
trustees and tho survivor, and the heirs of such survivor, to 
dispose of his property to such of his relations of his mother’s side 
as were most deserving, and for such charitablo purposes as they 
should also think most proper: one of the trustees declined to 
act, and Sir J. Jehjll , M. It., directed that one-half of tho pro- 
petty should go to the testator’s relatives on the mother’s sido, 
and the other half to charitable uses. 

So, in Salusbury v. Denton (</), where a testator bequeathed 
a fund to be at the disposal of his widow by hor will, therewith 

[(5) 3 Oh. D. 342. Of. Wheeler r. (e) 4 Vin. Abr. 486, 2 Eq. Cos. Ab. 
Sheer. Mos. 288, oit. 1 Mer. 91, 97. 194, 7 Ves. 68, n. 

(rf) 3K.&J. 629. 
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Distinction 
whero tho gift 
is for charit¬ 
able and other 
ascertained ob¬ 
jects, though 
apportion¬ 
ment loft to 
trustees. 


Trustees de¬ 
clining to 
apportion, 
donees toko 
equally. 
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ggATTB&ix. [to apply a part to the foundation of a charity school or suoh 
other charitable endowment for the poor of 0. as she might 
prefer, and under such restrictions as she might prescribe; and 
the remainder to he at her disposal among the testator’s relatives 
os she might direct: the widow having died without exercising 
her power of apportioning the fund, it was held by Sir W. P. 
Woody V. 0., that the gift was not void, hut that the Court 
would divide the fund in equal moieties. 

In Adnam v. Cole (<?), whero a testator bequeathed the residue 
of his personal estate (consisting partly of leasehold property) 
to trustees upon trust to lay out the samo in building suoh a 
monument to his memory as they should think fit, and in build¬ 
ing, an organ gallery in the parish church, it was held by Lord 
Langdaky M.B., that the trustees had not rightly exercised their 
discretion in applying tho whole to the monument, and he re¬ 
ferred it to tho Kastor to ascertain in what proportion the resi¬ 
due ought to be divided between tho two objects. 

This cose, it will bo observed, differs from tho preceding, 
in the mode of division adopted by the Court; tho specifio 
nature of the objects enabling tho Court to apportion the fund 
between them without resorting to the expedient of cutting the 
knot by equal division. But the case is equally an authority 
against holding the bequest void for uncertainty (/). 

And if, instoad of a trust for a charitable and another definite 
object, there be a trust for a -charitable or another definite 
object, as trustees shall appoint, there would be an implied 
trust for both in default of appointment (<?).] 

Policy of early The policy of early times strongly favoured gifts, oven of land, 
to charitable purposes. Thus, not only was no restraint imposed 
on suoh dispositions by the early statutes of wills, but the act of 
43 Eliz. o. 4, as construed by the Courts, tended greatly to 
facilitate gifts of this nature, such act having been held to autho¬ 
rize testamentary appointments to ooiporations for charitable 
uses (/i), and even to enlarge the devising capacity of testators, 
by rendering valid devises to those uses by a tenant in tail (»); 


times in 
regard to 
charity. 


[(e) 6 Beav. 363. The trust for build¬ 
ing the organ gallery failed of course 
under 0 Geo. 2, c. 36, so far as it de¬ 
pended on the leaseholds. 

(/) In like manner, if there arc 
. several charitable objects, and the share 

... of each is undefined, tho Court will 
direct inquiries to ascertain the propor¬ 
tion due to each, Be Rigley's Trust, 36 
L. J. Ch. 147; or, if that, from tho 
nature of the gift, is impracticable, 
will make equal division among the 


charities, Soars v. Osborne, L. R. 1 
Eq. 685. 

(g) Brown v. Siggs, 4 Ves. 708, 6 Ves. 
496, 8 Ves. 661; Fordyce v. Bridget, 2 
Phill.497. But see Thompeon v. Thomp¬ 
son, 1 Coll. 399, 8 Jur. 839.1 
(A) Flood's ease, Hob. 136. [But see 
1 D. & War. 303, 4, 6.] 

(i) Att.-Gm. v. Bye, 2 Veni. 463; 
Alt.-Gen. v. Burdett, ib. 766. See also 
3 Ch. Hep. 164. 
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and also by a copyholder, without a previous surrender to the ciuma a. 
use of the will (k) t though it was admitted that the statute did 
not extend to the removal of personal disabilities, such as infanoy, 
lunacy, and the like (/). 

To the same polioy we may ascribe that rule* of construction 
presently considered, by the effect of which property once de¬ 
voted to charity was nevor allowed to be divertod into any other 
channel, by the failure or uncertainty of the particular objects. 

At the commencement of the eighteenth contuiy, kowovor, the 
tide of public opinion appoars to liavo flowed in an opposite di¬ 
rection, and the legislature deemed it necessary to impose further 
restrictions on gifts to charitablo objects; from the nature of 
which it may be presumed that the practice of disposing by will 
of lands to charity had antecedently prevailed to such an extent 
as to threaten public inconvenience. It appoars to liavo boon 
considered, that this disposition would bo sufficiently counter¬ 
acted by preventing persons from alioning more of their lands 
than they chose to part with in their own lifetime; the supposi¬ 
tion evidently being, that men wero in littlo danger of being 
perniciously generous at the sacrifice of their own personal en¬ 
joyment, and when uninfluenced by the near prospect of death. 
Accordingly, the stat. of 9 Geo. 2, o. 36, (usually, but rather Stat. o Goo. 2, 
inaccurately, called the Statute of Mortmain,) enacted, that °‘ 36, 
from and after 24th June, 1736, no hereditaments, or porsonol No horodito- 
estate (m) to be laid out in the purchaso of horeditamonts, Bhould 
be given, conveyed, or settled to or upon any persons, bodies be laid out in 
politio or corporate, or otherwise, for any estate or interest of hoi^ita^ 0 
whatsoever, or any ways charged or incumbered, in trust or for 
the benefit of any charitablo uses whatsoever (n), unless such charged for 
gift or settlement of hereditaments or porsonol estate (other other* 1 * 10 
than stocks in the public funds) be mado by deed indentod (c), than by in- 
sealed and delivered in the presenco of two credible witnesses (p), roliSto^" 
twelve calendar months before the death of the donor, including Chancery, &o. 


ft) Rivett's ease, Moore, 890, pi. 1253, 
3 Ch. Rep. 220. 

(A See Collin ton 1 a ease, Hob. 136. 

[(«) A voluntary covenant to pay a 
siim to a charity after covenantor’s 
death is void under this Aot, so far as 
it would affect chattel real assets, 
Jeffrie* v. Alexander, 8 H. L. Ca. 594, 
and see 8. C. as to validity of “ devices 
to evade the statute,” and as to the 
object of the act; and Fox v. Loumds, 
L. R. 19 Eq. 453. As to subscription 
fund, and as to parol declaration of 


trust, see Oirdlestone v. Creed, 10 Haro, 
480. 

(n) A conveyance of land to church¬ 
wardens and overseers of a pariah to 
build a poor house, under 69 Geo. 3, o. 
12, is not within the act, Burnaby v. 
Bartby, 4 H. & N. 690. 

(o) Tho deed noed no longer be in¬ 
dented, 24 Viet. o. 9, s. 1. 

ft) In Wickham v. M. of Bath, L. R. 
1 Eq. 17, it was held that tho witnesses 
must not only bo present, but subscribe 
the attestation clause. 
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Exception. 


What species 
of property 
within the 
statute. 


the days- of the execution and death, and onrolled (r) in 
Chancery •within six calendar months after the execution, and 
unless such stooks he transferred six calendar months before 
the death, and unless the same be made to take effect in pos¬ 
session («) for the charitable uso, and bo without any power of 
revocation, reservation (t), trust, &o. for the benefit of the donor, 
or of any persons claiming under him. 

[Tho 2nd section provides, that purchases for valuable con¬ 
sideration shall not bo avoided by the death of the grantor 
within the twelve months, leaving, howovor, such purchases 
subject to tho other conditions imposed by the act (u). Tho 3rd 
section declares all gifts, conveyances, settlements, of any here¬ 
ditaments, or of any estato or interest tliorein, or of any charge 
or inoumbranco affecting or to affect any hereditaments, &c., not 
perfected according to tho act, void. Tho 4th section excepts 
from tho operation of tho act tho two universities of Oxford and 
Cambridge, and the colleges thereof, and tho scholars upon tho 
foundation of tho colleges of Eton, Winchester, or Westminster. 
The 5th section puts a restriction, since removed (#), on the 
number of advowsons to be hold by any such college. The 6th 
section oxoepts Scotland from the act.] 

Tho act extends to leaseholds and money secured on mortgage, 
whether in fee or for years (y), [or by deposit of title-deeds (s), 
and to arrears of interest on any such mortgage (<?)] : and even 
to judgment debts, so far as they operate as a charge on real 
estate (6). And where a testator had bequeathed his personal 


[(»■) Ab to copyholds, and cases where 
tho conveyance to trustees is by one 
deed, and tho declaration of trust by 
another, sco 24 Viet. o. 9, ss. 2, 4 ; 25 
Viet. o. 17, ss. 1, 3, 4. A deed con¬ 
voying to a charity luud already in 
mortmain does not require enrolment, 
Ashton v. Jones, 28 Bcav. 4C0. 

(*) I. e., giving tho right to posses¬ 
sion, Fisher v. Brierley , 10 H. X. Ca. 
159. As to actual retention of posses¬ 
sion by tii© donor, not expressly autho¬ 
rized by tho deed, furnishing evidence 
of a secret reservation, sco S. C. and 
Way v. East, 2 Drew. 44. A lease for 
years to take effect in possession with¬ 
in one year is good, 26 A 27 Viet. c. 
106.] 

(<) This does not preclude the donor 
from reserving to himself a power of 
regulating tho charity, 2 Cox, 301. 
See oIbo 1 Mer. 327. [And by 24 Viet, 
o. 9, s. 1, certain restrictive covenants 


and other provisions are now permis¬ 
sible. 

(«) On this section see Trice v. 
Hathaway, 6 Mad. 304; Milhank v. 
Lambert, 28 Bcav. 206 ; and 9 Geo. 4, 
c. 85; 24 Viet. o. 9, ss. 1, 3, 4; 25 
Viet. c. 17, ss. 2, 6; 27 Viet. o. 13. 
s. 4; 29 & 30 Viet. c. 67. 

(x) 45 Geo. 3, c. 101.] 

(y) Att.-Gcn. v. Graves, Amb. 165 ; 
Att.-Gm. v. Caldwell , ib. 636; Att.- 
Gm. v. Meyrick, 2 Ves. 44; Alt.-Gen. 
v. Earl of Winchelsea , 3 B. C. C. 373; 
[5. C. nom. Att.-Gm, ▼. Hurst , 2 Cox, 
364;] White v. Evans , 4 Ves. 21; 
Currie v. Tye, 17 Ves. 462. [See s. 3 
of the Act, and Toppin v. Lmee, 16 
C. B. 159.] 

(z) Alexander v. Brame, 30 Beav. 163; 
Lucas v. Jones, L. B. 4 Eq. 73. 

(a) Ib. 

(b) Collinson v. Taler, 2 B. A My. 
344. [And see Jeffrttt v. Alexander. 8 
H. L. Ca. 694.] 
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estate upon trusts for a charity, and afterwards contracted to ciurncunc. 
sell real estate, it was held that his lien on tho property for the 
purchase-money was “ an interest in land” within the meaning 
of the statute, and accordingly could not pass with tho rest of 
his personal estate (c). 

Again, where A., being entitled to certain sums of monoy Sum charged 
which were to be raised by the execution of a trust for sale of t^utor* and 
real estate, bequeathed all his personal estate to 13., who survived not yet raised. 

A. , and afterwards died, haring bequeathed tho residuo of her 
personal estate to charity; it was contended, that, ns tho period 
for raising the sums in question had arrived in tho lifetime of 

B. , (though they wore not actually raised until after her decease,) 
it was a breach of duty in tho trustees not to raiso them, and 
this neglect ought not to invalidate the gift, especially as tho 
charities had no right to elect to take it as land; but Sir 
J. Leach , V. C., held, that these sums, constituting an interest 
in land at the testatrix’s death, could not legally bo given to 
tho charities (d). [And it makes no difference, as sometimes sup¬ 
posed (e), whether B. (in tho abovo case) was alone entitled to 
the whole proceeds of the land directed to bo sold, and entitled, 
therefore, to take the land unconverted; or whether ho was 
entitled only to a share of the proceeds, or to a sum payable 
thereout. In either case, if the real estate has not in fact boon 
sold before B.’s death, his interest is then on interest in land 
and within the statute (/). “ It may very well be,” said Lord 
Cairns, “that no one of the several persons entitled to tho 
proceeds could insist upon entering on tho land, or taking tho 
land, or enjoying tho land qua land, but tho interest of each 
one of them is, in my opinion, an interest in land” (//).] 

If the pecuniary gift is partly charged upon land and partly Legacy, 
personal, it will be void pro tanto. And theroforo, whore a tos- 
tator devised a freehold estate to be sold, and tho produce ap- por8 ^^ ) void 
plied, together with so much of the personal estate as should bo pr ° 
necessary, to secure an annuity of 30/. for tho life of A., and 

(e) Harrison v. Harrison, 1 R. & My. real securities, but which was never so 
71. [See also Shepheard v. Bcetham, invested, bequeathed it to a oharity, 

6 Ch. 13. 697 (lien for premium payable the bequest was held valid. Tho actual 
an grant of lease).] condition of the fund when it fell in 

(d) Att.-Oen . v. Harley, 5 Mad. 321. was the criterion, lie Beaumont's Trusts, 

[(#) Marsh v. Att.-Gen., 2 J. & H. 32 Beav. 191. 

61; Lucas ▼. Jones, L. B., 4 Eq. 73. (y) Brook v. Hadley, L. E., 3 Ch. 

(/) Conversely where a testator, 672. See also Aspinalt v. Bourne, 29 

having a reversionary interest in per- Beav. 462 ; Cadbury v. Smith, L. R., 

sonalty, which during the life of the 9 Eq. 43. Thus ShadboU r. Thorton, 
tenant for life (who survived him) was 17 Sim. 49, is overruled.] 
subject to a power of investment in 
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Property 
savouring of 
realty. 

Early doci- 
tions respect¬ 
ing canal 
snares and 
debentures. 


Shares in 
Joint Stock 
Companies 
not within 
the act. 


after his death, the prinoipal to go to a charity; the freehold 
estate not being sufficient to raise the money, it was held that 
the bequest was good as to the residue, whioh was tQ,be raised 
out of the personal estate (/). 

[By the older authorities the act was held to] extend to every 
description of property savouring of the realty; as, the privilege by 
a grant from the Crown of laying ohains in the river Thames for 
mooring ships (g ); canal sharos (4); and money scoured by assign¬ 
ment of turnpike tolls (i), orof the poor’s rate and oountyrates (4). 
[These authorities were followed in comparatively recent times by 
similar decisions regarding money secured by mortgage of the 
rates imposed on the occupiers of houses by improvement commis¬ 
sioners (/), or by mortgage of railway (»»), harbour (n), dock (o), 
or oanal (p), tolls all which ore commonly called debentures (q). 
All these were held within the plain words of the act, “oharges 
or incumbrances affecting hereditaments.” 

But “the current of modem decisions is against the older 
cases, and while there is to he discovered an inclination formerly 
to carry the provisions of the aot beyond the legislature, the 
tendenoy of modem decisions has been the other way” (r). 
And it is now settled that shares in all joint stook companies or 
partnerships, whether incorporated or not (s), having power to 
hold land for trading purposes (£), where such land is vested in 
the corporation or in individuals (as the ease may he), in trust 
only to use the land for the purpose of profit as part of the 
Btock in trade, even though the undertaking bo based entirely 
upon the holding of land, as in the cosob of railway, dook, 


£ (/) Waite v. Webby 6 Mad. 71. 
Negus v. Coulter, Amb. 367. 
Home v. Chapman, 4 Yes. 642 ; 
inson v. Tomlinson, 9 Bear. 459.] 
(i) Knapp v. Williams, 4 Ves. 430, n; 
[Ashton v. Lord Langdale, 4 De G. ft 
8, 402.] 

(k) Finch v. Squire, 10 Ves. 41. 

[(f) Thornton v. Kempson, Kay, 692 ; 
Chandler v. Howell, 4 Ch. D. 651; see 
also Howse v. Chapman, 4 Yea. 542 

S phere, however, the form of seourity 
not given); Toppin v. Lomas, 16 0. 
B. 169 (Westminster Improvement 
bonds having the benefit of a general 
mortgage of lands); Cluff v. Cluff, 2 
Ch. D. 222 (consol, stock of Metrop. 
Bd. of Works). 

m) Ashton v. Lord Langdale, sup. 
n) Ion v. Ashton, 28 Beav. 379. 
o) Alexander v. Brame, 30 Beav. 153. 


(p) Be Longhorn's Trust, 10 Hare, 

a If the debenture was in form a 
or promissory note for money 
borrowed on tho credit of the under¬ 
taking, but not by assignment of the 
tolls or of the undertaking, it was 
held not within tho aot, Mgers v. 
Bengal, 16 Sim. 633; and per Wood, 
Y. 0., He Lang ham's Trust, sup.; and 
Bunting v. Marriott, 19 Beav. 163 
(Tothill Fields Improvement). 

(r) Per Lord St. Leonards, 2 D. M. ft 
G. 619. 

(«) As to companies or partnerships 
not incorporated^ see Mgers y. Bengal, 
11 C. B. 90,2 D. M. &G. 699; Watson 
v. Bpratley, 10 Exoh. 222 (case on the 
Slat, of Frauds); Hayter v. Tucker, 4 
K. & J. 243; and the authorities cited 
fax those fintrai 
(0 See 10 ft 11 Viet. e. 76. 
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[market, gas, canal, mining, and land-jobbing companies, and ciuram ix. 
also, of course, where the bolding of land is only incidental to 
the business, as in the case of banking and assurance companies, 
are exempted from the operation of the act (u). The exemption 
does not depend on the clause frequently inserted in acts and deeds 
of settlement declaring shores to be personal estate and trans¬ 
missible as suoh (x), nor on the naturo of the business (y), but 
on the nature of the individual shareholder’s interest. “ The 
true way to test it,” said Lord St. Leonards, in Myers v. 

Perigal (a), “ would be to assume that there is real estate in tho 
company vested in the proper persons under the provisions 
of the partnership deed. Could any of tho partnors ontor upon 
the lands, or claim any portion of tho real ostate for his private 
purposes ? Or, if there was a house upon the land, could any 
two or more of the members enter upon the occupation of such 
house P I apprehend they clearly could not; they would have 
no right to step upon the land; their whole intorest in tho 
property of the company is with refercnco to the shares bought, 
whioh represent their proportions of tho profits. No inoum- 
brancer of an individual member of tho company would have 
any suoh right. In short, a member has no higher interest 
in the real estate of tho company than that of an ordinary 
partner seeking his share of the profits, out of whatever property 
those profits might be found to havo resulted.” And tho fact 
that by the dissolution of a company tho shareholders may 
become specifically interested in tho real property is to bo con¬ 
sidered as a remote event, and no more avoiding a bequest of a 
share to a charity than a like bequest of a simple contract debt 
would be avoided, because it might ultimately become a judg¬ 
ment debt, and thus a charge upon realty (a). 


[(h) Att.-Gen. y. Giles, 6 L. J., N.8., 
Gh. 44; Sparling v. Parker, 9 Bcav. 
460; Walker v. Milne, 11 Bear. 507; 
Thompson v, Thompson , 1 Coll. 381; 
Milton v. Giraud, 1 De G. & S. 183; 
Ashton ▼. Lord Langdale, 4 De G. & S. 
402; Myers y. Terigal , 16 Sim. 633; 
Re Lang ham*» Trust, 10 Haro, 446; 
Edwards ▼. Ball, 11 Haro, 1, 6 D. M. & 
G. 74; Bennett y. Blair, 15 C. B. (N. S.) 
618 (com-exchange); If ay ter r. Tucker, 
4 E. i J. 243 (cost-book mine); Ent- 
wistle y. Mavis, L. B., 4 Eq. 272 (land 
company) ; overruling Ware y. Cumber- 
legs, 20 Boav. 603, and Glynn y. Morris , 
27 Beay. 218. Shares in a railway 
oompany,whose line is leased to another 
oompany at a rent, are on the same 


footing, Linley y. Taylor, 1 Giff. 67, 
2 D. F. & J. 84. 

(x) 10 Haro, 449. A deed would of 
course be insufficient for tho purposo, 
Baxter y. Brown, 7 M. & Gr. 216. 
Besides personalty, unless “ pure,’ 1 is 
within the act. 

(y) Entwistle y. Mavis, L. B., 4 Eq. 

272, stated below. % \ 

(s) ZD M & G. 620. 

(a) See 6 Boay. 442, 2 D. M. & G. 
620, 7 ib. -626, 10 Exch. 222, 246, 
L. B., 4 Eq. 276. Whether shares of 
tho naturo now under, consideration 
are goods and chattels withap the 
Bankrupt Act, see Ex p. Vauxhall 
Bridge Company, 1 Gl. & J. 101, and 
Re Lancaster Canal Company , Mihoorth’s 
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‘ [This doctrine was fully adopted in EnUcistle v. Dams (b), where 
shares in land companies- established, one for the purpose of 
buying, improving, letting and selling land, the other for raising 
by subscription a fund out of which every member should 
receive the amount or value of his share for the erecting or 
purchase of a dwelling-house, or other real or leasehold estate, 
(giving satisfactory mortgage security for the advance), were 
held by Sir W. P. Wood not to bo within the statute. In 
neither case could a shareholder claim any portion of the land 
which was hold by the company for the purposes of its business. 

If, in the caso of the second company, an option had been 
given to every shareholder of taking a plot of land, the V. C. 
thought something might have boen said. And if the land 
of a company or partnership be vested in any person in trust, 
not for the purposes of the undertaking generally, but for the 
individual shareholders or partners in proportion to their shares, 
then such shares ore an interest in land within the meaning of 
the act Geo. 2, for then the individual shareholder would have 
power to call upon tho trustee, not merely for his share of the 
profits, but for part of the very land itself, which, in the cases 
previously considered, ho could not do (c). 

The current of decision regarding debentures has.also been 
reversed. The course taken was this. It was held in (1. B. 
that a mortgage by a railway company by assignment of the 
“ undertaking ” and tolls would not support ejectment against 
the company. Coleridge , J. said it was a pure question of 
construction; that tho word “ undertaking ” was ambiguous; it 
xnight'possibly include the land; but if it did, the instrument 
gave tho mortgagee power, if ho took possession, to put an end 
to tho undertaking: which was a monstrous- and improbable 
supposition (d). This was followed by Turner and Cairns , L.JJ., 
who decided that all that the mortgagee could touch under such, 
an instrument, was the profits of the undertaking; that the 
uhdertoking was made over to him as a going concern, and 


[cam, Mont. & Eli. 94. On the nature 
of eharoB as qualification for the county 
voto, eee Baxter y. Brown, 7 M. Sc Or. 
198; Buhner v. Norris, 9 C.B., N.S. 19. 
Shares in an incorporated company held 
not an interest in land within s. 4 of 
Stat. of Frauds, Bradley v. Holdsworth, 
3 M. &Wel.'422; nor within s. 17, Nun- 
euft v. Albrecht, 12 Sim. 189. So (aa to 
e. 4) shares in a cost-hook mine, Bay- 
ter ▼. Tucker, 4 K. & J. 243; Watson v. 


Spratley, , 10 Exoh. 222 ; FoweU v. Jet- 
top, 18 C. B. 337 ; Walker v. Bartlett , 
ib. 845. Shares in the Chelsea Water¬ 
works Co. were held (before 1 Viet. e. 
26) to pass by unattested oodioil; Bligh 
v. Brent, 2 i. & C. 268. 

f L. R., 4 Eq. 272. 

Per Wood, V.C., Hayter Y. Tucker , 

& J. 261. v 

(d) Noe d. Myatt v. St. Helen's Rail- * 
way, 2 Q. B/364. 
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[plainly with a view to its continuance, and not so as to give oxuptbb a. 

him any power to break it up or interfere with its manage- “- 

ment (e). The two decisions are perhaps not identical; tho 
former being that the land did not pass, tho latter that, if it did, 
it was only as on ingredient in a going concern. From theso 
decisions, however, it was concluded in At tree v. Ilmre (/), that ▼. 
money secured by such debentures was not suck a charge on de 

hereditaments os was within tho act: for tho mortgageo having benturcs uot 
“ no power to take tho land, or enter on tho land, or in any way 12?““ 4110 
to interfere with the ownership, possession, or dominion of tho 
statutory owners and managers,” tho gift of money so secured 
to charitable uses was not within tho mischief against which 
the act* was directed: “ the mischief, and the solo mischief,” 
aimed at being, it was said, tho making land inalienable. 

It will be remombered that Lord Ifartfuicle vory distinctly Remarks on 
denied that-this was an aocurate definition of the objoots of tho Malt*.*' 
act (g)\ It was an object mentioned in tho title to the aot: but 
only there, and the title was no part of tho act. It will also 
be remembered that the more absonco of power “to take tho 
land or to enter on the land ” does not necessarily take a caso 
out of tho aot (A). However, the decision in At tree v. Hence 
is convenient, and must be takon to have finally settled tho 
law with regard to railway debentures: for although tho subject 
of gift in that case was debenture stock, no distinction appears 
to have been intended or to be possible on that account; sinco 
the holder of such stock has by Btatuto “ all the rights and 
powers of a mortgagee of the undertaking,” except tho right 
to require payment of his principal. The principle of tho deci- Debentures of 
sion is applicable to the debentures of all public bodies with [JJ!* C0 “P°‘ 
parliamentary powers and duties to be exercised for the public 
bppefit, os harbour, dock, canal, and waterworks companies (/), 
and public bodies constituted for the improvement of towns. 

Growing crops, which pass under a devise of tho land on Growing 

crops. 


[(#) Gardner r. London , Chatham and 
Lover Railway L. R., 2 Gh. 2tfl. 

(/) 9 Ch. D. 337. See also Re 
Mitchell’a Rotate, 6 Ch.D. 655; Walker 
t. Mtinf, 11 Bear. 607. 

(g) Att.-Gen. y. Lord Weymouth, 
A mb 22. “That which a man fan¬ 
cies to be a discovery of a now and 
correct reading (of a statute) which has 
escaped the attention of eminent men in 
time past, will often, on more mature 
eomrideration, be found not to have 

jr.— vol. l. 


been overlooked by them, bnt rejected 
for some sufficient reason.” Per Lord 
St. Leona) de, 1 D. & War. 326. 

(/<) Ante, p. 221. 

(*) Jfoldeuoi th v. Larenpott , 3 Ch. 
D. 186; Walker v. Milne, 11 Bear. 
607. The cases of Ashton r. Lord 
Langdale , 4 Do G. & 8. 402 (railway 
debenture*), and Chandltt v. Jlourll, 4 
Ch. D. 661 (mortgage of “ works,*' 
&c. by improvement commissioners), 
must be considered overruled. 

Q 
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Arrears of 
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fixtures. 

Charitable 
trust vitiate# 
the legal 
estates. 


[which they are growing, and dearly, therefore, savour of realty, 
are witKin the act (*). But rent, when due, is in the nature of 
fruit fallen: it is severed from the land, and the right of distress 
is not an 4 interest in land, but merely a right to “enter and 
enforce payment of the debt by seizure of the chattels there 
found. Arrears of rent may, therefore, be bequeathed to a 
charity (A). So may tenant’s fixtures, which, on the determina¬ 
tion of his lease, the testator might carry away with him (/).] 

Where lands are devised in trust for a charity, the trust not 
only is itself void, but vitiates the devise of the legal estate on 
which it is ingrafted (m ); and therefore, in such cases, the heir 
may recover at law; except where thoro are other trusts not 
charitable (n ); [or whore the trust is secret, that is, where the 
devisee has vorbally promised to hold in trust for a charity (o); 
in either of which exoeptod cases tho demise carries'the estate to 
tho trustee,] and tho heir (p) must prosecute his daim in equity. 

Where the conveying of land to a charity is enjoined os a Con* 
<\H.iion»Mihscquent, as whore the devise is to A., on condition that 


he shall convey Whiteacre (part of the devised estate) to a charity, 
tho condition alone is void, and the devise is absolute (q). 

Bequest of Though tho statute does not in terms apply to the procoeds of 
reri estates to ^ an( ^ directed to be sold, yet it is settled by construction, that a 
charity fund of this nature is within.its spirit and meaning (r), on the 

iUe * ?a1 ’ ground, it should seem, that the legateo might have elected to 

take it as land (s); and a legacy payable out of such a fund of 
So, of bequest course shares the same fato (t). Tho act, however; does ex- 
boS^ iUn pressly embrace the converse case of money being directed to be 
laid out in land (it), and the prohibition applies not-only whgro 
the investment in land is expressly directod by the will, but also 


[(») Symonds v. Mat nit Society, 2 Giff. 
325. 

(I) Fduauh v ITaU, 11 Hare, 6, 6 
D. M. &*G. 74, Bi ook v. Badlty, L. 
B., 4 Eq. 106 (a mining “rent”), 
Thomas v. Honell, L. B., 18 Eq. 203. 

(l) Johnston v. Suatin, 3 Mad. 467 ] 

(m) Adlmgton v. Cam, 3 Atk, 155; 
Dos d. Burdett v. Wt \qhtt, 2 B. & Aid. 
710; [IMkiugton v. Boughcy, 12 Sun. 
114; Cramp v. Playfoot , 4 E. & J. 479.] 

(n) Willett y. Sand/oid, 1 Ves. 186; 
Bee also Doe v. Copestake, 6 East, 328, 
Doe v. Pttehet, 6 Taunt. 369; [. Arnold v. 
Chapman, 1 Ves. 108; Young v. Grove, 
4 C. B: 668; 2ty«*d. Chxdgsy v. Earns, 
16 M. & Weis, 517; Wnghty. Wilkin, 

,31 L. J , Q. B. 196. 


(o) Suectmg v. Snooting, 3 N.R. 240. 
As to secret trusts, post, p. 233.] 

(p) But if the devise were of particu¬ 
lar lands in fee, and the will contained 
a residuary devise, the failure of the 
former would, under a will made since 
1837, let in the residuary devisee, not 
tho heir. 

(<?) Poor v. Miall, 6 Mad. 32. 

[(f) Att.-Gen. v. Lord Weymouth, 
Amb. 20]; Cut tu v. Hutton, 14 Ves. 
637: Trustees of Bntuh Museum ▼. 
White, 2 S. & St. 695. 

[(«) It is an interest in land, per Lad 
Catms, L. B., 8Gh. 674.] 

(0 Page v. LeaptngmU, 18 Ves. 463. 
(u) Att.-Gen. v.Eeartuell, 2Ed. 234; 
Pntehard ▼. Arl&uw, 3 Bun. 468/ 
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where it results from the nature and regulations of the oharity crafts* «. 
itself (t>). - 


A recommendation to trustees to purchase land is imperative, 
and, consequently, has the some invalidating effeot ne a trust 
which is mandatory in terms (*). But, if an option he given to 
the trustees to lay out the money in land, or upon government 
or personal security (y), [or, generally, to execute the trust in 
either,of two ways, the one lawful, the othor not (s), or, if the 
regulations of the oharity he such that the money bequeathed 
might, if the act were out of the way, he applied either in one 
•way or the other•(«), tho bequest is valid. Thus, in Lewis v. 
AUenby (b), a bequest of residue, comprising pure and impuro 


Rooommen- 
elation to pur- 


be mandatory. 

Where trus- 
teos have an, 
option to 
inreBt in land 
or other so* 
ourity, the 
bequest in 
good. 


personalty, to trustees for division among such charities in 
London or elsewhere in England as they in thoir discretion 
should-think proper, was upheld on the ground that tho trustees 
had power to name tho charities, and could properly exorcise it 
as to the impuro personalty only in favour of such charities as 
were exempted from the act.] It was attempted to bring within 
the soope Of this, principle a direction to invest on such mortgage 
securities as tho trustees should approve, which, it was contended, 
authorised the trustees to lay out the fund on mortgages of 
personal chattels* or on Irish or Scotoh real securities (somo of 
which the testator was already possessed of); hut Lord Laiigdale, 
considering that thg reasoning savoured too much of refinement, 
held the bequest to be void (c). 

So, if investment in land is the ultimate destination of tho Wherojtho^ 
money, the bequest will not bo protected by tho circumstance of Taud ia tho 


(v) Wadmtc ▼. Woodroffe, Amb. 63G; 
Middleton v. Clitherow, 3 Yes. 734. [And 
eee Denton vt Manners, 25 Boar. 38, 2 
De GL & J. 676.] 

(*) Att.-Gen. v. Davies, 9 Yes. 546; 
Kirkband n \, Hudson, 7 Fri. 212; [Fi/- 
kington v. Doughty, 12 Sim. 114.] 

(y) Soreeby v. Hollins , Amb. 211, [0 
Mod. 221; Widmore r. Governors of 
Queen Anne's Bounty , 1 B. C. C. 13, n.; 
Att.-Gen. v. Parsons, 8 Yea. 186;] Cur- 
tie y. Button , 14 Yes. 537; [Edwards v. 
Ball, 11 Hare, II, 12, 6D.M. & G.89; 
Dent y. Alferoft, 30 Bear.335; Salisbury 
r. Denton, 3 K. & J. 629; Graham r. 
Paternoster, 31 Bear. 30; Wilkinson r. 
Barber, L. R., 14 Xq. 96; Morley y. 
Croxon, 8 Ch. D. 166, 

(s) Mayor of Faversham y. Ryder, 18 
Bear. 818, 6 D. M. &G. 350; Baldwin 
r. Baldwin, 22 Bear. 419; London Vni- 
versity r. Yarrow, I $e G. & J. 72; 


Sinnctt r. Herbert, L. R., 7 Ch. 243; 
Lewis v. AUenby, L. R., 10 Eq. 668. 

(«) Church Building Society y. Barlow, 
3D. H. & G. 120; Carter v. Green, 3 
K. Sc J. 591; Denton v. Manners, 2 De G. 
& J. 675, 682. Unless tho jmrpoflo of 
tho gift bo expressly confined by the 
will to the illegal object; sec-last case. 
If tho will be expressly lyorded to in¬ 
clude the illegal as well a#tho legal ob¬ 
jects, it would seem that there must bo 
au apportionment, Be Mighty*s Trusts, 
36 L. J. Ch. 147; ltoarc 7. Osborne, L. 
R., 1 Eq. 585, and tho share appor¬ 
tioned to the illegal object would be 
undisposed of. 

(b) Jj. R., 10 Eq. 668.1 
(e) Baker r. Sutton, 1 Eee. 224. [Cf. 
London University y. Yarrow, sup., where 
a choice between London and Dublin 
was expressly given.] 
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chaptbb rs. provision being made for its suspension during on indefinite 
ultimate ob- period ;‘and r therefore, a gift of personal estate, to be laid out 
je^tiie trust ^ 0 f has been repeatedly held to be void, 

although the trustees were empowered to invest the money in 

them!boai?* 1 ^ un ^ s au e ligibl® purchase could be made (rf); [neither 
option “m will a direction to purchase, though accompanied by a legal al- 
noTbe ooinve-* "temative direction for the application of the money in-ease the 
purchase cannot be conveniently made, give the trustees .such a 
discretion as to take the bequest out of the statute, where there 
is no impediment to the primary trust but the statute (e).] These 
determinations have clearly overruled Gritfimett v. Grimmett (/); 
and it seems somewhat difficult to reconcile with them the more 
recent oase of Att.-Gen. v. Goddard (g); where a testatrix, after 
bequeathing 1000/. Indian annuities to trustees for charitable 
purposes, added, “as money is of more uncertain value than 
land, I do also give them power to make suoh purchase as they 
shall think best for perpetuating the gift; Sir T. Plumer, M, R., 
hesitatingly held the bequest to be valid, though he admitted it 
to be doubtful whether the olause in the will did not amount to 
a direction to purohase land, and.whether the discretion extended 
to anything further than the selection of the estate. 

It is dear, that where the will is silent as to the purohase or 
acquisition of land, and the charitable trust or purpose is of a 
nature which admits of its being fully and conveniently exeouted 
without such purohase or acquisition, the legacy is good. Thus, 
where the testator bequeathed 2,800/. three per cent, reduced 
Gift of income annuities, and directed the dividends to be applied “for and 
idwSf ^ a towards establishing a school,” Lord Loughborough said, that this 
did not inolude the purohase or renting of land: the master might 
teach in his own house, or in the ohurch (A). So, in another oase, 
—toendow the bequest of personalty, “to be a perpetual endowment and 
ono; maintenance of two schools,” was considered, by Richards , C. B., 

to be so for good; though it was rendered void by the addition 
of a recommendation to purchase land (*). And even where the 
interest of the bequeathed fund was directed to be applied in 
—toprovide a “providing a proper school-house,” Sir J. Leach f V. 0., thought 

school-house. 

(d) Orient v. Cate, 4 B. C. C. 67, (?) T. & B. 348. 

Dick. 251, [1 Vee. Jun. 548, 2 Cox, (A) Att.-Gen. v. WiUiamt, 4 B.O.C. 

801;] Englith v. Orde, Duke, Ch. Uses, 526, [2 Cox, 387;] see daoAtt.-Qen. v. 
432; Pritchard v. Arbouin, 3 Buss. 468; Jordan , Highmore on Mortmain, 226. 

[Mann v. Burlingham, 1 Kee. 235. [Also Martin t. WelltUad, 23 L. J. Ch. 

(r) Att.-Gen. r. Hodgton. 16 Sim. 927; Hartthome ▼. Niehoiton, 26 Bear. 
146.1 68.1 

(/) Amb. 210. (<) JRrkbankjf . Sudton , 7 Price, 221. 
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that, m the intention might he executed by hiring a house, "with- auras* ix. 

out the .necessity of purchasing land, the bequest was valid; 

and that, too, though the will contained expressions showing that 

the testator contemplated the perpetuity of the charity (k). So, 

where the trustees were expressly directed to apply the income 

of a charity fund in the purchase or rental of an appropriate 

building (J). 

[Much reliance was in these cases placed on the circumst an ce Coutra -where 
that the purposes of the -will were to be answered out of the CdiJtendod. 
annual income as it arose, leaving the principal untouched. Where Capital, to 
a legacy was given towards “ establishing ” a school near tlio 2hSl* h a 
Angel Inn at E., provided a further sum could he raised in aid 
thereof if found necessary ; Sir G. Turner , V. C., said that the first 
words indicated an intention to occupy a site in the neighbour¬ 
hood referred to; and that the latter words removed all doubt, 
showing that the establishment of the sohool was not to be by a 
succession of small payments, but by the immediate expenditure 
of a-sum of money. lie thought it clear that the intention was 
that land should be purchased (w). 

So, in Dunn v. Boimas (n), where a testator bequeathod a sum —a hospital; 
of money to the mayor and corporation of N., in trust for the . 
purpose of “ establishing ” a hospital for twelve poor widows, 
with a monthly allowance of twenty shillings to each, the surplus 
to be applied in providing for them coals, clothing, or other 
necessaries; and he declared that the bequest was to be carried 
into effect at the death of his sisters, or during their lives if they 
should think proper, in which case they should be allowed to 
name the first inmates, Sir W. P. Wood , Y. C., held that the 
only way in which the trust could be executed, was to buy a 
house with part of the fund, and that the reference to “ surplus 
income” was not sufficient to alter this plain conclusion. 

And in Tatharn v. Drummond (o), a bequest of money to bo — aslaughter- 
applied towards the ** establishment” of slaughter-houses in the 0U,M, ’ 
neighbourhood of London was held void by Lord Wvstbury , who 
thought it could npt be doubted that if there were no Statute of 
Mortmain, a bequest to “ establish” a charity such as a school or 
a hospital in any parish or district would be carried into effect 

J (i) Johnston v. Swann, 3 Mad. 467; and see Att.-Gcn. v. Hodgson, 16 Sim. 
and see Cmftm v. Frith, 16 Jur. 737, 146; Longstaff v. Ecnneson, 1 Drew. 

0 L. J. Ch. 198.] 28; to Clancy, 16 Beav. 296. 

Mortimer, 3 Jur. 287, (*) 1 K. & J. 696. 

(of 4 D. J. & S. 484, reversing 
r. Stitt, 9 Hare, 647; Wood, V.C., 33 L. J. Ch. 438. 


(A Davenport r. 
(V.C. ShadtveU). 
[(m) Att.’Gen. 
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void. 


[by the purchase of land and the erection of buildings thereon; 
and he adopted Lojgjl Loughborough?8 rule (p) that the Court would 
not alter its^oonception of the purposes of a testator merely because 
they happened to fall within the prohibitions of the statute. 

So a bequest to “ found” a chapel (q) is primd fade void. 

But a bequest to “endow” churches and chapels in populous 
districts (r), or to “ support ” a school at A. («), or to “ found a 
charitable endowment” (t), is good. A bequest to establish an 
“institution” may also be good if the purpose of the institution 
as described does not require the purchase of land(?{).] 

It has been much questioned whether a bequest of moneys to 
be applied in the “ erection” of a school-house or other building, 
for charitable purposes, is bad, as involving a trust to purchase. 
Lord Hardicickc considered that if the trustees could get a piece 
of ground givon to them, so that land need not be purchased, the 
gift was good (x) ; but the contrary is now settled (y) : [and to 
make such a bequest valid, the testator must either point to land 
already in mortmain, or he must forbid the purchase of land (s). 
Thus, in Mather v. Scott (a), where a testator bequeathed a legacy 
to trustees, with a request that they would entreat the lord of the 
manor to grant land for building .almshouses, Lord Longdate , 
M.B., held that the language of the bequest was not sufficiently 
expressed to exclude a purchase, and therefore the gift failed]. 
And it is equally clear that a legaoy, [on condition that the 
legatee provide land for effecting the testator’s object, is void, as 
being in truth a purchase of the land from the legatee (b ).] And 
it would not avail, that charity legatees, by whom a fund ife 
directed to be laid out in the erection of buildings, possess and 
offer to appropriate for the purpose land already in mortmain, 
unless the bequest were so framed as not to admit of a new 

£(/*) Ait.-Gat. v. Williams, 2 Cox, 


(q) Hopkins v. Phillij m, 3 Gif. 182. 

(r) Edwards v. Hall, 11 Hare, 1, 6 
D. M. & G. 74. 

(*) Morlcy v. Croxon, 8 Ch. D. 166; 
Kirkbank v. Hudson, 7 Pri. 221, per 
Richards, C.B., rap. 

(l) Salisbury v. Denton, 3 K. & J. 
629. 

(«) Baldwin •% Baldwin, 22 Bcav. 
413 (trust to provide annuities for in¬ 
digent persons, with directions for the 
management of the "institution”). 
And see per Lord Cranworth, London* 
University v. Yarrow, 1 De G. & J. 81, 
but qu., for that was a hospital for 
animus.] 


(j-) Vavyhan v. Farrcr, 2 Ves. 182; 
Att.-Gcn. v. Bowles, ib. 647, [3 Atk. 
806.] 

(y) Toy v. Toy, 1 Cox, 163; [Pelham 
v. Anderson, 2 Ed. 296, 1 B. C. C. 444, 
n.;] Att.-Gcn. v. Nash, 3 B. O.'C. 688; 
Att.-Gcn. v. Whitchurch, 3 Ves. 144; 
Chapman v. Broun, 6 ib. 404; Att.- 
Gcn. v. Parsons, 8 ib. 180 ?Att.-Gcn. v. 
Darks, 9 Ves. 636; Pritchard v. Ar- 
bouin, 3Bubb.458; [Att.-Gcn. v . Hodg¬ 
son, 16 Sim. 146; Smith v. Oliver, 11 
Beav. 484. 

(c) Att.-Gcn. v. Davies, 9 Ves. 644; 
Pratt v. Harvey,. L. R., 12 Eq. 644. 

(«) 2 Eee. 172. 

m) Att.-Gcn. V. Davies, 9 Ves. 686: 
and eteDunn v. Bownas, 1JL&J. 602.] 
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I 

purchase being made for the occasion (e); [nor is a bequest to cairn** xx. 
build made valid by a proviso that the lego^r shall not bo paid 
until the building has been commenced (d). 

- But if the testator has expressly forbidden a purchase, though Bequost to 
he declares his expectation or desire that land will bo providod Ke *5?'* 
from other sources (e), or if the direction is to build “ when and forbids the . 
so soon as land shall at any time be given for the purpose ” (y), 
the bequest is valid: for the statute does not forbid the dodica- * 

tion of land to charity by act inter vivos; on the contrary, it ex¬ 
pressly regulates the manner of doing so, and there'' is nothing 
to invalidate a bequest of money for building upon land so pro- . 
vided. And a direction to the trustees to have duo regard to tho 
application of the fund being consistent with tho lawsJhen ill 
force, has been held to refer to the mortmain laws, and to bo 
equivalent to forbidding the purchase of land (#).] If tho testator 
Bhows that he means the gift to take offcct, whether land bo pro¬ 
vided or not, the legacy is valid (//). 

The bequest of a sum of money to be applied in the erection Improvement 
of buildings on land which is already devoted to charitablo pur- ready^iinort- 
poses (0, or in the repair and improvement of buildings appro- main allowed, 
printed to charity (k) t is unquestionably valid, as by such gifts no 
additional land is thrown into mortmain (/). [But, as before stated, Reference to 
a reference to land already in mortmain must be found in the ^“iunuwtbo 
will. A bequost to build a parsonage house at C. “ in manner found in tho 
as I have already promised the same,” was hold to refer to a ™ lU ' 
transaction by which a site had already been appropriated for tho 
purpose, and so by implication to the site itself (//*). >So a bequest 


(e) Giblett y. Hobson, 6 Sim. 651, 3 
My. & K 617; [Re Watmough's Trusts, 
L.R., 8 Eq. 272; Cox v. Davie, 7 Ch. 
D. 204.] In Gibhtt v. Hobson, Lord 
Brougham held that circumstances de¬ 
hors the will might be investigated for 
the purpose of getting at the intention 
[».«. evidence of “surrounding circum¬ 
stances,” according to the general rule; 
see Ch. XIII. 

(d) Pratt v. Harvey , L. R., 12 Eq. 
644, correcting the dictum of Alderson , 
B., Dixon v. Butler, 3 Y. & C. 677. 

(e) Philpoft v. St. George's Hospital , 
6 H. L. Ca. 338, reversing-21 Bcav. 134, 
and overruling^ Trye v. Corporation of 
Gloucester, 14 Bcav. 173. Seo also Ca- 
wood y. Thompson, 1 Sm. & Gif. 400. 

(/) This was assumed in Chamber- 
layne y. BrockeU , L. R., 8 Ch. 206, and 
is according to Lord CramcQrth's judg¬ 
ment mPhupottv. St. George's Hospital, 
6 H. L. Ca. 367. If the gift itself 
were xnadf to depend on such a con¬ 


tingency, it would be void for remote¬ 
ness, L. It., 8 Cli. 208 n., 4112. 

(g) Dent v. Allcroft , 30 Bcav. 335.] 

(h) Henshaw v. Atkinson, 3 Mad. 306. 
[But the decision did not depend on 
that. Per Lord Cranworth, 0 H. L. 
Ca. 369.] 

(i) Glttbb v. Att.-Gen., Amb. 373; 
Brotlic v. Duke of Chandos , ,1 B. C. C. 
144, n.; Att.-Gen. v. Bishop of Oxford, 
ib.; Att.-Gen. v. rarsotts, 8 Ves. 186; 
Att.-Gen. v. Mvnby, lMer. 327; [Shaw 
v. Pickthall, Dan. 92; Fishery. Briefly, 
1 D. F. & J. 643.] 

(A) Harris v. Barnes, Amb.651; Att.- 
Gen. v. Bishop of Chester, 1B. C.C.444. 

(1) As to tho evidence required in 
these cases, that the land on which tho 
expenditure is to bo modo has been 
effectually devoted to charity, vide In- 
glcby v. Dobson, 4 Russ. 342; [Shaw v. 
Pickthall, Dan. 92. 

(wi) Sewell y. Crewe-Read, L. R., 3 
Eq. 60. 
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cbajpxeb a. [to build a parsonage bouse in connection with B. church was up¬ 
held, on the ground that a site had. in fact (though this teas not 
noticed in the mil) been appropriated to the purpose, and that the 
trustees would not have been justified in purchasing any other 
land for the purpose (s). And a bequest to help enlarge the 
parish ohuroh at M. was held good a$ impliedly referring to the 
glebe or churchyard (a). But a bequest “ to erect a new chapel 
at H. instead of the one now in use when such an erectioiAhall 
take place/’ was held not to be a reference to the site on%hioh 
the old chapel stood (£>).] \ 

A legacy to bo applied in the liquidation of a subsisting fbe 
oumbrance on real estate, which is already subject to charitable* 
uses, appears to have been considered as not falling within the 
same principle as a legacy to build on land so subject, but as ap¬ 
propriating to oharity a new interest in land. Thus, a bequest 
of a sum of money, to.be applied in paying off a mortgage debt 
on a meeting-house, cannot be supported (c ); and it matters not 
that the incumbrance is equitable only (d). 

Whore a legacy, which, standing alone, would be valid, is 
doviso°which founded upon and derives its purpose and object from on illegal 
fails, void. devise, it is necessarily involved in the failure of such devise. 

Thus, if a testator, after devising certain messuages to be con¬ 
verted into almshouses, bequeaths the interest of a sum of 
money to the occupiors of such houses—as the devise is dearly 
void, the legacy is equally so (c). Or, if a testator devises a 
messuage to be used as a school-house for the education of poor 
children, and bequeaths a fund to trustees, with a direction to 
apply the income in keeping the school-house in repair, and 
providing a master, the statute, by invalidating the devise of 
the house, deprives the pecuniary legacy of its object, which 
consequently fails (/); and in some other instances, presenting 
not quite so simple and obvious an application of the principle, 


legacy to bo 
applied in dis¬ 
charging an 
incumbrance 
on oharity 
property in¬ 
valid. 


Legacy 


[(c) Cnsmsll v. Crmtcell , L. R., 0 
Eq, 69. 

\a) Re Hawkin's Trusts, 33 Beav. 570. 

(6) Re Watmough*s Tntsts, L. R., 8 
Eq. 272, dissenting from Booth v. Car¬ 
ter, L.R., 3 Eq. 757, -which is contra.] 

(r) Corhyn v. French, 4 Yes. 418. [But 
debts incurred in respect of a meeting - 
house are not always a lien on it; and 
where they are not so, a bequest to ena¬ 
ble the debtor to pay them is of course 
valid, Buntingy.Man-iott, 19 Beav. 163.] 

(d) Waterhouse v. Holmes, 12Sim.l62. 

(e) Att.-Gm. v. Goulding, 2 B. C. C. 
428; Att.-Gm. v. Whitchurch, 3 Yes. 


141; Limhrey v. Gtirr, 6 Mad. 161; 
Brice v. Hathaway, ib. 304; [iSWitlA v. 
Oliver, 11 Beav. 481; Att.-Gm. ▼. 
Hodgson, 15 Sim. 146; Cox v. Davis, 
7 Ch. D. 204.] 

(/) Att.-Gm. v. Hinxmrn, 2 J. & W. 
270. In oases the converse of this, 
namely, where the valid sift is the pri¬ 
mary one, and the invalid gift is ancil¬ 
lary and subordinate to it, the former, 
of course, is not affected by the ille¬ 
gality of the latter, Blandford y. Jfack- 
erett, 4 B. Q. G. 394, 2 Yes. jun. 238; 
[Att.-Gen. v. Stepney, 10 Yes. 22.*] 
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* 

a bequest, valid in itself, lias been held to fail, from the ini- cmmaix. 
practicability t)f the general scheme, of which it forms a part (g). 

It is to be observed, that if a legacy, which is directed to be Equity will 
laid out in land, is actually paid, (the party paying it not avail- 
ing himself of the statute,) and the trustee lays it out accord- the leg&oyLu 
ingly, the Court will not execute the trust (/<). [But if lands bo 
devised intrust for charity, and have been held and applied oo- lapse of time, 
cordingly for a long series of years, it will bo presumed against 
the heir, that all proper means have since been taken to dedi¬ 
cate the property effectually to the charity (/).] 

The statute cannot be evaded by a secret trust, and the heir Secret trust 
may compel a deviseo to disclose any promise which he may have for oharit 3 r * 
mode to the testator to devote the land to charity (k). And such 
promise, if denied by tho devisee, may be proved by ovidenco 
aliunde (/). The trust, by whatever means established, invalidates 
the devise. This doctrine evidently assumes that the trust, if 
legal, would have been binding on tho conscience of, and might 
have been enforced against, tho deviseo; and this ground failing, 
the rule does not apply. As where a testator, after devising lands Effect where 
by a will duly attested, declares a trust in favour of charity by an ok^dby°" 
unattested paper or by parol, tho Btntuto law, which affords to tho neparotounat- 
devisee a valid dofenco against any claim on the part of tho P a l )er - 
oharity, of course equally defends him against the claim of the 
heir, founded on the charitable trust (m). Tho case would be 
different, however, if the devisee had induced the testator to give 
him the estate absolutely, under an assurance that the unattested 
paper was a sufficient declaration of the trust for a charity (a), 

[or under a promise, either express or by silenoo implied, that if Verbal 
the estate were devised to him he would perform tho trust (o). 


(g) Grieves v. Case, 2 Cox, 301, 4 
B. 0. C. 67. 

(A) Att.-Gen. v. Atland, 1 B. & My. 
243. Bat the legacy, if paid in mistake, 
might, it is presumed, be recovered back 
by the party paying it. It seems that 
where a legatee is called upon to refund, 
he is not, m general, liable to interest. 
(Gittin* ▼. Steele, 1 Sw. 199.) 

Ri) Att.-Gcn. v. Moor, 20Bear. 119; 
ana see Att.-Gen. v. Drummond, 1 D. 
& War. 380.] 

(k) Boson v. Statham , 1 Ed. 508; 
Muekleston v. Brown, 6 Vcs. 62; Martin 
v. Hatton, cit. ib. 61; Stickland v. Al¬ 
dridge, 9 Yes. 616; Paine v. Hall, 18 
Ves. 476. [So if land be conveyed to 
trustees for a charitable purpose by 
deed in other respects ccutfonning to 


the act, a secret understanding with tho 
grantor to rcsorve the Iwncfit to himself 
for his life, will, if proved, invalidate 
tho conveyance, Way v. East, 2 Drow. 
44; Fisher v. JJrierly, 1 D. F. & J. 643, 
iu which, however, the evidence failed 
to show any such understanding.] 

(l) Edwards v. Pike, 1 Cox, 17,1 Ed. 
267. 

[m) Adlington v. Vann, 3 Atk. 141,0 
Vcs. 619; [ Wallgrave v. Tebhs, 2 K. & J. 
313; Lomax v. Ripley, 3 Sm. & Qiff. 48 ; 
Jones v. Radley, L. R., 3 Ch. 362.] 

(«) See Adlington v. Cam, 3 Atk. 162. 
[(o) Russell v. Jackson, 10 Hare, 204 ; 
Moss v. Cooper, 1 J. it H. 362; Springett 
v. Jennings, L. R. 10Eq.488; of. Jf* Cor- 
tnick v. Grogan, L.R., 4 H. L. 82. 
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CHATTKB IX. 


Where devise 
is to several, 
and trust 
established 
against one 
only. 


Assets not 
marshalled in 
favour of 
charity. 


GIFTS TO 

[And generally it is immaterial whether the promise he made 
before or after the execution of the will. “ The only distinction 
between a will made on the faith of a previous promise and a will 
followed by a promise is this—If on the faith of a promise by A. 
a gift is made to A. and B. the promise is fastened on to the gift 
to both, for B. cannot profit by A/s fraud (p). But if the will 
is first mado in favour of A. and B., and the secret trust is then 
communicated only to A., the gift will be fixed with a trust with 
respect to A., but not so as regards B.; because in this case the 
gift to B. is not obtained by the procurement of A. and is not 
tainted with any fraud in procuring the execution of the will” (q). 
In the former case the whole beneficial interest results to the 
heir; and the ground upon which the entirety, and not a moiety 
only, so results, namely, A.’s fraud, is as pertinent where upon 
the face of the will A. and B. are made tenants in common as 
where they are made joint tenants. In a case of the second hind, 
where upon the will A. and B. were tenants in common, it was 
held by Sir W. P. Woody in conformity with his dictum cited 
above, that B. retained the beneficial interest in a moiety, and 
that only the trust of A.’s moiety resulted to the heir (r). It is 
said, however, that a (subsequent) communication to A. might 
affeot B. if a joint tenant, which would not affect him if he were 
tenant in common (a). But this point has not been clearly de¬ 
cided, nor the ground of the distinction stated. In both- oases 
the trust is founded on the promise, and the promise is proved 
against A. alone. Supposing that B., though joint tenant under 
the will, is not bound by the trust proved against A., it would 
seem that this trust, though void, is a severance of the joint 
tenanoy in equity, and that B. is beneficially entitled to a moiety 
.only.] 

Marshalling assets is the adoption of this principle: that 
where there are two funds and two parties, one of whom has a 
claim exclusively upon one fund, and the other the liberty of 
resorting to either, the Court will send the latter party primarily 
to that fund from which the former is excluded; or, if he should 
have actually resorted to their common fund, will allow the 

9 

♦ 

[(jp) Burnell v.Jacktoti, 10 Hare, 204 437, per Malitu, V.C. The head-note 

(joint tenants). *> ' overstates the dictup. In Jane* ▼. 

(?) Per Wood, V.C.,in Mot* ^ Cooper, Badlqj, L.R., 3 Eq. 636, where the de- 
1 J. & H. 862. vise was to A. ana B. as joint tenants, 

(» ) Tee v. Ferris, 2 & J. 367. Lord Romilly declared both to be true* 

(*) Bmbotham v. Burnett, 8 Gh. D. tees; but the point was not taken.] 
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other to stand in his place to that extent. The application of 
this principle has heen denied to charities; and, accordingly, 
where property whioh cannot, is combined, in the same gift, with 
funds which can, be bequeathed for charitable purposes, and the 
disposition embraces several objects or purposes, some oharitable 
and others not, the Courts hold that the purposes not oharit¬ 
able cannot be thrown exclusively upon that part of the sub¬ 
ject of disposition which is incapablo by law of being devoted 
to charity, in order to let in the charitable purposes upon the 
remainder (t). 

Thus, if a testator give his real and personal estate to trustees, 
upon trust to sell and pay his debts and legacies, and to apply 
the residue for charitable purposes, the Court will not throw the 
debts and legacies exclusively on the proceeds of the real 
estate, and the mortgago securities and leaseholds, in older that 
the charitable bequest may take effect so far as possible; nor, 
on the other hand, will it direct the debts and legacies to come 
out of the pure personalty for tho purpose of defeating the 
charitable residuary bequest to tho utmost possiblo extent. 
Steering a middle course, equity directs tho debts and legacies 
to come out of tho whole estate, real and porsonal, pro rat&; 
for instance, supposing the real funds (including the leaseholds 
and mortgage securities) to constitute two-fifths of the entire 
property, then two-fifths of these charges would be satisfied out 
of such real funds, and tho remaining throe-fifths out of tho pure 
personalty (u); and, after bearing tho charges in f^ese several 
proportions, the former would belong to the heir or next of 
kin (as the case might be), and tho latter to the charity-residuary 
legatee. And, by parity of reasoning, if a testator bequeath 
pecuniary legacies to charities, and leave a general residue to 
others, consisting partly of leaseholds or real securities, and 
partly of puro personalty, the legacies will bo void pro tanto, 
i. e. in the proportion which the fluids savouring of realty bear 


. U) Mogg v. Hodges, 2 Vcs. 62, [1 Cox, 
9;] Att.-Gen. v. Tyndall, 2 Ed. 207, 
Arab. .614; Foster y. Blag den, Arab. 
704 ; Middleton v. Spicer, 1 B. C. C. 201; 
Att.-Gen. y. Earl of Winehelsea, 3 B. C. 
C. 373; Mdkeham v. Hooper, 4 ib. 153; 
Hobson v. Blackburn, 1 Kee. 273; [Wil- 
liamsr. Kershaw, 6 L. J.,N.S., Cn. 84, 
b Cl. ft Fin. 111.] . 

tt) Home y. Chapman, 4 Vest. 642; 
Paiee y. Archbishop of Canterbury, 14 
Ves. 372 ; Cur tie y. Hutton, ib. 637; 
Currie ▼. Pyt, 17 Ves. 464 ; Crotbie y. 


Mayor of Liverpool, 1R. & My. 761, n.; 
sue also Fourdrin v. Goirdey, 3 My. & 
K. 397 ; {Johnson y. Woods, 2 Bear. 409; 
Att.-Gen. v. Southgate , 12 Siin. 77; and 
that too, though the purely personal 
part of tho rcsiduo was alone disposed 
of by tho -will for tho charitable pur¬ 
poses, and tho remaining part was left 
undisposed of, EdwardsY.Hall, 11 Hare, 
22. Lapsed or yoid specific legacies 
form part of this general fund, Scott y, 
Forristall, 10 W. It. 37. 
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CHAPTER IX. 


General con¬ 
clusion. 


Testator may 
hixnBelf mar¬ 
shal his assets. 


GIFTS TO 

to the entire property, though the pure personalty should he 
sufficient to pay all the legacies. The proper course, in suoh 
case, is to pay the debts and funeral and testamentary expenses, 
(being all the prior charges to which the general residue was 
liable,) in the . first instance, out of the whole property, pro 
ratd (a?), and then to provide for the pecuniary legacies in like 
manner; the effect of which is that the charity legacies, so far 
os this rateable apportionment throws them upon the leaseholds 
and real securities, ore void (?/). Thus, every charitable legacy 
bequeathed by any testator whoso will does not oontain the usual 
clause directing suoh legacies to be paid exclusively out of the 
pure personalty, and the general residue of whose property con¬ 
sists partly of leaseholds or real securities, is void pro tanto. 

[The effect of this doctrine may sometimes be to render the 
whole legacy void. Thus, in Cherry v. Mott (s), the testator 
directed his executors to purchase of the governors of Christ’s 
Hospital a presentation to that charity for a boy, the son of a 
freeman of the borough of Hertford; the purchase-money to be 
paid out of his personal estate. The testator’s personal estate 
not being all pure personalty, Sir C. Pcpya , M. B., was of 
opinion that the bequest never could take effect; for if the exe¬ 
cutors had agreed for the purchase at a given sum, that sum 
must have been raised proportionably out of the two sorts of 
personalty, and tho gift of so much os it was necessary to raise 
out of the personalty savouring of the realty, would have been 
void, and consequently the full purchase-money never oould be 
raised; and the testator’s intended gift failed by reason of the 
impossibility of making the purchase. 

Whero the testator has directed a charity legacy to be paid out 
of his pure personalty, which, however, is all exhausted by his 
specialty creditors, the charity may stand in the place of the 
creditors on the real estate, (a). In such a cose, it is the testator 
himself who has marshalled (so to speak) his own assets, and the 
Court only prevents the arrangement made by him from being 
defeated by accidental circumstances. The efficacy of such a 
direction to make a charity legacy payable in full, out of the 

[(*) In making the apportionment, (y) Philanthropic Society r. J Kemp, 4 
the respective values of the real and Beav. 681; Sturge v. IHtiudale, SBeav. 
personal estates are to be taken as at 462; Cherry v. Mott, 1 My. & Or. 123; 
the time of the death of the testator, JBrigga v. Chamberlain, 18 Jur. 66. 
and not as at the time of apportionment, (s) 1 My. & Cr. >23. 

Calvert v. Armitage, 1 H. & M. 446, (h) Att.-Geti. v. Lord ICotmtmorrie, 1 

overruling Mobinioti^y. London Boapital, Dick. 379. 

10 Hare, 29. 
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[pure personalty in priority to other legacies, was established by oumt a. 
Lord Truw in Robinson v. Gehlart (6). As between the charity 
and the other legatees, he said the case was analogous to that of 
a demonstrative legacy. But this was by way of illustration 
only, and not of definition: the direction does no more than 
regulate the priority of the legatees inter so; it does not exempt 
the charitable legaoy from contribution to the payment of debts, 
funeral and testamentary expenses, as it would do if it made the 
legaoy strictly demonstrative. These prior charges will still 
come rateably, and, in the first place, out of the pure and im¬ 
pure personalty (c). Therefore, in order to make charitable 
legacies effectual os far as possible, the debts, funeral and testa¬ 
mentary expenses should be expressly and exclusively charged 
on the personalty savouring of realty (<l). 

And where the charitable legacies are themselves residuary, Express mar¬ 
tins is the most appropriate form of direction with regard also ^hero fhe 
to the payment of other legacies (<*). But of course it matters charitable 
not what the form is if it sufficiently shows the testator’s inten- residuary, 
tion. Thus, in Wills v. Bourne (/), whore a testator directod 
his debts, legacies, and funeral and testamentary exponses to be 
paid out of his real estate, and, so far as that was deficiont, out 
of his personal estate, and bequeathed the residue of his personal 
estate to certain ohorities, declaring that “ only such part of his 
estate should be comprised in the residue as might by law bo 
bequeathed for charitable purposes: ” it was held by Lord Bel- 
borne that the testator had thereby oxcluded impure personalty 
from the residue; and that it followed by necessary implication 
that the realty and impure personalty must bo applied for those 
purposes • {debts as well os legacies) which were to bo satisfied 
before a residue was arrived at. So, in Miles v. Harrison (g), 
where a testator directed that his personal estate should be con- 


[(A) 3 Mao. & G-. 735; and see Xickia - 
ton v. OockiU, 3 D. J. & S. 622, 636; 
Bemmoniv. Oliveira, L. R., 4 Ch. 309. 
In Sturge v. Dittudale, 6 Beav. 462, Lord 
Langdale had doubted the sufficiency of 
Buoh a direction, and in Philanthropic 
Society v. Kemp , 4 Beav. 681, had de- 
' aided that it wan insufficient to coun¬ 
teract in favour of the charities some 
■pedal words which he thought ex¬ 
pressly re gulated the order in which 
the several portions of the personal es¬ 
tate were to be applied in payment of 
debts and legados. But as to this see 
Milee v. Karrieon, L. R., 9 Ch. 321. 

(c) Tempeet v. Tempest, 7 D. M. &G. 


470'; Beaumont v. Oliveira , L. R., 4 Ch. 
309. 

(d) See Williams’ Executors, p. 1234, 
5th ed. 

(e) As in Jauncty v. Att.-Om ,, 3 Giflf. 
308; or in the more sweeping form 
used in Wigg v. Nieholl, L. R., 14 Eq. 
92, that (l the estate shall bo so mar¬ 
shalled and administered as to give the 
fullest possible effect to” the charity 
legacies. See also Gaekin v. Rogers , 
L. R., 2 Eq. 284 ; Re Fitzgerald, W. N. 
1877, p. 216. 

If) L. R., 16 Eq. 487. 

(y) L. R., 9 Ch. 317. Cf. Lewie v. 
Boetefeur, W. N. 1878, p. 21,1879, p. 11. 




PDF Compressor Pro 


236 


CHAPTEB XX. 


Effeot where 
land is 

charged as an 

auxiliary 

fund. 


GIFTS TO 

[verted, and that out of the proceeds his debts and legacies should 
be paid, and gave the residue to three oharities in equal shares, 
with a direction to pay the charitable legacies out of the pure 
personalty, “ which shall be reserved by my trustees for that 
purpose,” it was held that the debts and other legacies were 
thrown wholly on tho impure personalty. Lord Cairns observed, 
that although the testator intended creditors and those other 
legatees to have the security of his whole personal estate, yet 
that, os between them and the charities, those who had the two 
funds should go first on that which the charities could not take. 

Again, the pure personalty may be the subject of a specific 
bequest to a charity, in which case it will be entitled to the 
privileges and exemptions that belong to a legacy of that cha¬ 
racter (A). 

In Miles v. Harmon, thero was also a particular pecuniary 
bequest to another charity, unaided by any direction concerning 
its payment; and the further question arose whether this legacy, 
which could in no part be satisfied out of tho impure personalty, 
was not also debarred from the puro personalty by the direction 
reserving the latter for payment of the residuary bequest. “ If, 
as I assume ,” said Lord Cairns , “ the gift of the residue amounts 
to a direction that tho personal estato shall be marshalled, a 
direction of that kind cannot operate to defeat in toto the pecu¬ 
niary legacy to the charity: that legacy will stand as if nothing 
at all had been said about marshalling in the residuary gift; 
for the essence of marshalling is that it puts those only to mar¬ 
shal who have got two funds, and this charitable legatee has 
only one.”] 

Where a charitablo legacy is charged on real estato as an auxi¬ 
liary fund in aid of the personalty, (and such, it will be hereafter 
seen, is always the effect of a mere general charge,) the legacy 
will be valid or not, and either wholly or in part, according to 
the event of the personalty proving sufficient for its complete 
liquidation, or not. * 

As the validity of a charity legacy depends on its not being 
to come out of a real fund, tho point of construction whether the 
legaoy is payable out of personal or real estate, is sometimes 
warmly contested on this account; and in the consideration of 
this question, it scarcely need be observed, no disposition has 

[(A) Shepheard v. Beetham , # Ch. D. 697. “ A legacy* is not the less specific 
for Doing general, ' ’ per Lord Cottcnham, 1 My. & Cr. 117.] 
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1)6011 manifested by tlie courts to strain the rules of construction ounn ix> 
in favour of oharity (e). 

Never, indeed, was the spirit of any legislative enactment more Judicial troat- 
vigorously and zealously seoonded by the judicature, than the ^(£0*2 * of 
statute 9 Geo. 2. This is abundantly evident from the general «• 30.' * 
tone of the adjudications; but the two points in whioh it is 
most strikingly displayed are, first, tho holding a gift to charity 
of the prooeeds of tho salo of real estate to bo absolutely void, 
instead of giving to the charity legatee tho option to toko it as 
money, aooording to the rule formerly adopted in tho caso of a 
similar gift to an alien (/); and, secondly, the refusal of equity 
to marshal assets in favour of a charity, in conformity to its 
general principle; that prinoiplo boing evidently founded on an 
anxiety to carry out, as far as possiblo, the intentions of testators. 

In this solitary cose, the intention has been allowed to bo 
subverted by a mere slip or omission of tho testator, which tho 
Court had the power of easily correcting by an arrangement of 
the funds (i). 

It will be obsorved, that the act expressly allows gifts to tho Exception in 
two English Universities and their colleges, and tho throe col- English UuT-° 
leges of Eton, Winchester, and Westminster (/*). It has never 
been decided whether the proviso extends to colleges founded cheater, and 
since the act, os Downing College, Cambridge. Lord Northing - Wo8tminstor * 
ton considered that it was confined to colleges antecedently 
established (/); but Lord Loughborough appears to have dis¬ 
sented from this opinion (;w). It is clear that the statute does not 
authorize a devise to a college in trust for other charitable ob¬ 
jects (ft); but it seems not to be essential that tho trust should 
embrace the whole college; a trust for tho benefit of particular 
members would be within tho proviso; and therefore, a devise to 
the Master and Fellows of Christ’s College, in trust that they and 

(«) See Leaeroft v. Maynard , 1 Ves. duced whether the land is sold or not.] 
jnn. 279, ante, p. 186. But where a (i) As to tho policy of tho stat. of 9 
testator shows by his will that he uses Geo. 2, c. 3G, [sec a note by the author 
the term*“ personal estate” as contra- in previous editions, urging a relaxa- 
distiaguishod from “leaseholds,” oc- tion of its prohibitions. But contra see 
caning in the same bequest, and he Jeffrie* v. Alexander , 8 H. L. Ca. 694, 
afterwords by a codicil directs a chari- 648; and per Lord Romilly , 20 Beav. 
table legacy to be payable out of his' 608, L. R., 4 Eq. ill.] 

“personal” estate, the expression is (k) For an instance of such a devise, 

consideredasused in the same restricted see 3 Ves. 641. 

and peculiar sense as in his will; and (!) 1 Ed. 16. 

the legacy is payable out of tho pure (in) See Alt.-Gen. v. Bowyer , 3 Ves. 

personalty, and is therefore good, 728. 

Wilton ▼. Thomat , 3 My. & K. 679. («) Att.-Gen.v. Tancred, 1 Ed. 16,l W. 

if) Ante, p. 69. [However, the Bl. 90, Amb. 361; see also Blaniford 
disheriso n of the heir, against which v. Fackerett, 4 B. C. C. 394,2 Ves. jun. 
the statute is directed, is equally pro- 238; Att.-Gen. v. Munby , 1 Mor. 327. 
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their successors should apply the rents fob- some undergraduate 
* student, has been held to be good (o). But the devise must 
be for ooUegiate or academical purposes; and a gift to the col¬ 
lege, to the intent that on individual member (the senior fellow 
for the time being) should live in the testator’s house, and enter# 
tain the poor, and distribute medicine and books among them, 
was held to bo void on this principle (p). Lord Loughborough apr 
pears to have thought, that, if a devise of real estate to a college, 
was refused by the college, as of course it may be, whether the 
devise be upon trust or otherwise ( q) t it might, as the lands were 
originally devised to a valid purpose, be executed oy-prds (r). 

The exception made by the act in rospect of property in Soot- 
land has been held to apply only to the looality of the lands des¬ 
tined to tho trust; precluding, therefore, the devise of lands in 
England to a Soottish charity, but admitting of English personalty 
being bequeathed to be laid out in lands in Scotland, so for os is 
consistent with the Scotoh law, which permits the destination of 
real estate to some kinds of charity (*). It has been held, that 
the circumstances of the charity being Scotch, and Scotchmen only 
being eligible os trustees of it, do not conclusively show that the 
purchase is to be of lands in Scotland, so as to take the bequest 
out of the statute (/). 

So, of oourse, a bequest of money to bo laid out in lands in 
Ireland, for charitable purposes, will bo good («*). [But by a 
modern statuto (r) it is enacted, that any donation, devise, or 
bequest, whereby any estate in lands, tenements or heredita¬ 
ments in Ireland is conveyed or created for a charitable purpose, 
must bo executed three oalendar months before tho death of the 
donor. This enactment does not, however, appear to extend to 
bequests of money to be laid out in land.] 

The statute 9 Geo. 2, c. 36, does not extend to the British 
colonies; in its causes, its objects, its provisions, its qualifica¬ 
tions, and its exceptions, it is a law wholly English, calculated 
for the purposes of local policy, complicated with local establish¬ 


es) Att -Gen t Tanned, 1 Ed 10 
(p) Att -Gen . v Whoruood, 1 Ves 
534., 

tq) See 2 Kee 1C3 
M [Alt.-Gen v Audiew, 3 Ves 
633.1 

„ (#) Ohphmt v. Mendt xe, 1 B. C C 

6Ti; Cuttu v Mutton, 14 Ves. 637, 
Maekmtoth r. Tounmtd, 16 Ves 330 
TAnd the English rule, arising out of 
the Ant, against marshalling in favour 
of charities does not exist in Scotland. 


See Macdonald v. Macdonald , L. £., 14 
Eq 60 ] 

(0 Att -Gen v Mill, 4 Buss. 328, 6 
Bit NS 603, 2 D & 01. 803, [Sugd. 
Law of Prop 419 ] 

M See*Campbell v. Eatl of Eadnor, 1 
BCG 272, Baker r. Sutton, 1 Bee. 
231, Att -tyn. v. Power, 1 Ba. & Be. 
164 

(*) [7 A 8 Viet. o. 97, a 16. A deed 
must also be registered within the sama 
period, ib ] * 
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.meats, and inbapable, without groat incongruity in the eJboi, obaprb jx. 
of being; transferred, as it stands, into the oode of any othef ' T 
Country («). * 

. By the custom of London resident freomon might deviso land Custom oI 
. in mortmain [(a). By the gCnoral act De roligiosis (b) the cub- 1 a<lon ' 
tom would have been abolished, but that afterwards there came 
a general confirmation of the oustoms of London by statuto (c). 

There is no saving of any custom in the stat. of George, any moro 
than there was in the stat. De religiosis; and as thore has been 
no subsequent confirmation of the customs of London (<l), it fol¬ 
lows, according to Lord Coir, that the statute of Georgo is binding 
on the city of London (o). An express power given to a chari¬ 
table corporation by stat. 6 Ann. to tako and hold land by devise 
without licence in mortmain has been hold to be taken away by 
the stat. 9 Geo. 2 (/)]. At all evonts it is clear that tho custom 
of London applies only to lands in Loudon (g). 

The legislature has, ill soveral instances, relaxed in favour of Statutes 
particular objects the restriction on disposing of land to chari- So&S 
table purposes. Thus, by tho Land Tax Redemption Act (12 ^P^cular 
Geo. 3, c. 116, s. 50), money may, by will or otherwise, bo givon 
to be applied in the redemption of the land tax on heredita¬ 
ments settled to oharitable uses. So, tho slat. 43 Goo. 3, c. 107, 
authorizes the devise of lands to the governors of Uuocn Anne’s 
Bounty; and again, tho stat. 43 Goo. 3, o. 108, empowers per¬ 
sons, by will executed three months before death, to devise lands 
not exceeding five acres, or goods and chattels not exceeding in 
value 500/. (//), for erecting, rebuilding, repairing, purchasing, or 


(z) Per Sir W. Grant, M.R., in Att.- 
Gen. v. Stewart, 2 Mer. 141; [boo also 
Att'.-Gen.v. Giles, 5L. J., N.S., Ch.44; 
Whicker v. Hume, ID. M. & G. 606, 
14 Boav. 609, 7 II. L. Ca. 124; Mayor 
of Lyons v. Bast India Company, 1 Moo. 
F. G. C. 298. Sa oi course as to lauds 
in a foreign country whore thore is no 
law corresponding to stat. 9 Geo. 2, 
o. 36; Beaumont v. Oliveira, L. R., 6 
Eq. 637. 

8 Rep. 129 a. 

7 Ed. 1, c. 1, ante, Ch. V. 

(tfj Per Lord Coke, 2 Bulst. 190. And 
local oustoms are expressly saved by 
tho stat. 23 Hen. 8, c. 10, s. 5. 

{</) The latest confirmation by statuto 
to be 2 W. & M. sess. 1, o. 8, 


(e) See also per Sir B. P. Arden, 
M.R., Highmore on Mortmain, p. 127; 
and see generally as to these customs 

J.—VOL. I. 


tho authorities cited in Beg. v. Mayor , 
§c. of London, 13 Q. B. 1. 

(/) Luckrnft v. Pridham , 6 Ch. D. 205. 

\g) Middleton v. Cater, 4 B. C. C. 409. 

[(A) By s. 2, if tho devise oxcoed tho 
limit, the excess only is void, and tho 
specific five acres may bo allotted by tho 
L.C. In Sinnett v. llerhert, L. R., 7 Ch. 
232, a gift comprising pure and impure 
personalty, for building or cndowiug a 
church, was held to carry 600 1. worth 
of tho impure personalty, besides all tho 
puro personalty, on the ground jthat 
the 500/. being all which could properly 
bo spent in building (seo lie Inland’s 
Will, 12 L. J. Ch. 381), it must ho 
assigned that the trustees would apply 
all the rest for the other purposes. As 
under this act, one may devise, so ho 
may convoy, reserving a life estate, per 
Sir G. Turner. L.J., Fisher v. Briefly, 

1 D. F. & J. 664. But the act does no t 


R 
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totAKCBBix. providing any church or chapel where the liturgy of the Church 
of England may he used, or any mansion-house for thejresicfence 
of m the minister*- or any outbuildings, offices, ohurchyord (/), or 
glebe, for the same respectively; but no globe, containing upwards 
of fifty acres, is to bo augmented abovo ono acre {(f) ; [and the 
promotion of these or similar objects, has been further eneou- 
• raged by an act (/*) legalizing the dense of lands to or in trpst 
for (/) the Ecclesiastical Commissioners, in aid of the endowment 
and ereotion of district churohes. Again, the Publio Parks, 
Schools, and Museums Act, 1871, authorizes gifts by will, made. 
twelve calendar months before, and inrolled in the books of the 
Charity Commissioners within six calendar months after, the tes¬ 
tator’s death, of limited portions of land for any of the objects 
mentioned in the titlo to tho act (/»).] The Statute of Mortmain 
has also boon repealed pro tanto in favour of tho British Mu- 
seujn (/), [tho Department of Science and Art (»?),] the Bath 
Infirmary («), Greenwich Hospital (o),tho Foundling (p), "West¬ 
minster ( 5 ), Middlesex (r), and St. George’s Hospitals (*), the 
Royal Naval Asylum (t), the Seaman’s Hospital Society («), and 
of somo other public institutions (j i ). [But it must be borne in 
Act of Tarlia- mind that an act of parliament which confers on a charitable 
ady^oquiva- corporation tho right to purchase, take, hold, receive, or enjoy 
1 -ttoW lands, does not enable it to acquire land othorwiso than in the 
Crown. modo proscribed by the stat. Geo. 2, c. 36, the effect of the clause 
being equivalent only to a licence from the Crown to hold in 
mortmain (//), and not thereforo enabling it to take by devise.] 


S iuthori/e a gift of mom*y, even w itliin 
ic limit of MOL, to mi iso by salt* of 
land, ('lunch Biuhlniq Swuti/ v. ('oles, 
1 K. & J. 145, 6 P. M. A. Q. 321. 

(/) A l»oi|uoht for maintenance of 
n family vault in n church} aril cannot 
be supported ns one fur icpoir of a 
church} ard under this act, Jit High if a 
Tt m>ts, 3(5 Ij. J. Oh. 117.] 

(a) Seo alho 35 Goo. 3, c. 117, and 
} Geo.'3, v. 43, 8. 33. 

6 & 7 Viet. 0. 37, 8. 22. 

Baldwin v. Baidu m, 22 Hear. 425. 
34 Viet. e. 13. Tho acta 4 & 5 
Viet. o. 38 (school bites), 31 & 32 Viet, 
o. 44 (sites for religious, educational, 
literary, Sc. pnrpohcs), and tho Ele¬ 
mentary Education Act, 1H73, s. 13, 
subs. 3, excludejjiftb by will. The act 
^8 Viet. o. 43, emnpw crod municipal 
* corporations to take By devise sites for 
museums, &o., and also (as was held in 
Harrison v. Corporation of Southampton, 
2 Sm. & G. 337) money to he laid out 


68 Sec 

U) i 


in such sites; hut was repealed hy tho 
Public Libraries Act, 1850.] 

(!) Sue stat. 6 Geo. 4, c. 39. 

[(«/) 38 & 39 Viet. o. 68 . This act 
does not expressly refer to 9 Geo. 2 , 
c. 36; and according to* a suggestion 
of James, L.J. (6 Ch. D. 212), the caso 
is therefore not token out of the stat. 
Geo. 2. Sod qu.] 

(«) 19 Geo. 3, o. 23; see Makcham 
v. lloopcr, 4 B. G. 0. 153. 

I o) 10 Geo. 4, e. 25, s. 37. 
p) 13 Goo. 2, c. 29. 

(q) 6 Geo. 4, c. 20 (loe. and pen.). * 
>•) 6 Will.'4, c. 7 (loe % and vers.), j 
s) 4 Will. 4, c..38 (loo. ana pers.). 
t) 61 Geo. 3, c. 105. 

. (id 3 & 4 Will. 4, o. 9, s. 1, 
he) See Shelf. Char. Uses, 49. 

[(//) Mogg v. ftodgea, 2 Ves. 62 ; 2b*i-, 
v. White, 2 S. & St. 696 4 
Xethenole V. Indigent Blind School, L. 
R„ 11 Eq. 1; Cheater v. Chester, L. R., 
12 Eq. 411. This appoate to have been 
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The act 9 Geo. 2 loaves the disposition of pure personalty 
wholly unrestrained, except .where directed to he invested in 
real estate; so that with this qualification a mamnay dispose of 
his whole personal eBtato(s) to oharitable purposes-capable of 
enduring for ever, in despite of the claims of his nearest kin¬ 
dred; and dispositions so made are strongly favoured in jJeint of, 
construction (<?) ; for by a rulo peculiar to gifts of this naturo, 
if the donor declare his intention in favour of charity indefi¬ 
nitely, without any specification of objeots, or in favour of 
defined objects, which happen to foil, from whatever causo; 
although, in suoh cases, the particular modo of application con¬ 
templated by the testator is uncertain or impracticable, yet the 
general purpose being charity, suoh purposo will, notwithstand¬ 
ing the indefinitonoss, illegality, or failure of its immediate 
objeots, bo carried into effect. Thus, in the enso of a gift to 
the poor in goncral (&), or to charitable usos generally (c), or 
for the advancement of religion, expressed in the most vague 
and indefinite terms (d ); or to such charitable usos as the tes¬ 
tator’s executor shall appoint, and the testator revokes the 
appointment of tho executor (e ); [or the executor renounces 
probate (in which case he cannot olaim to exorcise his discre¬ 
tion) (/);] or to such charitable uses as A. shall appoint, and 
A. dies in the lifetime of the testator («/), or neglects or re¬ 
fuses to appoint (//); or to suoh charitable uses os the testator 
himself Bhall appoint [or has appointed], and ho dies with¬ 
out making an appointment (/), [or the instrument of appoint- 


[overlookedin the late edition (1865) of 
Chitty’s Statutes, whore sevoral chari¬ 
table institutions are stated to bo ex¬ 
empted, by special enactment, from tho 
operation of the act of Geo. 2, though 
they are in fact'only empowered to hold 
land; see, for instance, thoacts establish¬ 
ing the Company of Surgeons and Barbers 
and the Marine Society. A power to 
take land by wilt is of cpur&o sufficient, 
Terrwg y. Trail, L. R., 18 Eq. 88 (The 
Westminster Hospital. •So the Mid¬ 
dlesex and St. George’s Hospitals.) 
See and oonsider with reference to this 
point, 13 & 14 Viet. o. 94, s. 2a, ena¬ 
bling owners of impropriated tithes to 
annex the samo to tho parsonages, &e. 
of the parishes where They jwise, Denton 
v. Manners^ 25 Boar. 38, 2.De G. &J. 
676.] * , 

(s) Anon. Freem. Oh. Ca. 262; Bicylis 
y. Att.-Gen., 2 Atk. 239; Da Costa V. 
De Das, Amb. *228, oft. 7 Yes. 70, 3 


Mad. 457. 

(«) 7 Ves. 490. 

(6) Alt.-Gen. v. Matthews, 2 Lev. 
167; S.C. nom. Fi icr v. jPeacock, Finch, 
215; Att.-Gen. v. Bance, cit. Amb. 422. 

(<) Clifford y. Flaunt, Freem. Ch.Ca. 
330; Att.-Gen. y. lie)rick, Amb. 712. 

(rf) Fowtrseourt v. Fowerseourt, 1 
Mol. G16. 

(e) White y. White, 1 B. C. C, 12. 
[(/) Att.-Oin. y. Fletcher,% L. J, f 
N. k, Ch. 75.] 

Ig) Moggndge y. Thadwell, 1 Ves. 
jun. 464, 3 B. C. O. 517, 7 Yes. 36, 13 
Yes. 416. In this ease, and in Mills v. 
Farmer, 1 Mer. 55, Lord Eldon woqtj 
very fully into the general doctrine. 

[(A) Att.-Gin. y. Boultbee, 2 Ves. 
jun. 380, 3 Vos. 220.] 

(t) Freem. Ch. Ca. 261; Mills y. 
Farmer, 1 Mer. 65; I Commissioners of 
Ch. Don. v. SuUmth, ID. & War. 601.J 


.24a. 
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[ment cannot bo found (A-);] or where the testator makes a dis¬ 
position in favour of an object whioh has no existence (/), or 
which is void in law (»»)., or has become impossible (»); or be¬ 
queaths to tho trustees of a charity who refuse to accept (o); 
or to a particular charity by a description equally applicable to 
more than one, (and it is wholly uncertain whioh was in¬ 
tended (p)) t [or having evinced his intention to give a certain 
sum in charity, leaves blanks in his will for the names of the 
charities and the proportion to be allotted to each (q );] in these 
and all such cases, though tho bequest would, upon tho ordinary 
principles which govern tho construction of testamentary dispo¬ 
sitions, bo void for uncertainty, yet tho purposo being oharity, 
the Crown as parens patriae, or tho Court of Chancery, will 
execute it cy-pres. 

[Nor is the rule displaced or superseded by a residuary bequest 
to other charitable uses contained in tho same will. The legacy 
does not fall into the residuo; for the doctrino is that it fails in 
tho mode only and not in substance; and cy-pres moans tho 
nearest to that which has so failed, not the nearest to the testa¬ 
tor’s other charitable purposes (r). But if tho testator expressly 
provides that, in caso the particular mode of application directed 
by him should fail, tho legacy shall fall into tho residue, it 
should seem that the rule is excluded (*). For howover ex¬ 
ceptional, it is a ride of construction, and must yiold to a con¬ 
trary intention. 

And such contrary intention may, though (considering tho 
length to which the doctrino has been carried (t),) not veiy 
readily, bo collected by construction from the very terms of tho 
gift; which may so strictly define tho purpose as to render it 


(/.) Att.-Gen. v. Syderfen , 1 Vem. 
224, 7 Vos. 43, n. 

(4 Att.-Gen . v. City of London, 3 
B. 0. C. 171; [Loscnmbe v. IVintring- 
hum , 13 Bcav. 87;] but hoc Att.-Gen. 
v. Off lander , 3 B. G. C. 1GG. 

(m) Att.-Gen. v. Whorwood , 1 Vos. 
634 ; J)a Costa v. JJe Pas, Arab. 228, 2 
Vos. 27G, 37G, 2 Sw. 487. Seo 2 J. ts 
W. 308, u. ; Cary v. Abbot , 7 Vos. 
490; [Att.-Gen. v. Vint , 3 DeG. & S. 
704 ;] but soe Att.-Gen. v. Goulding , 2 
B. C. C. 428. 

( n) Att.-Gen. v. Guise, 2 Vcm. 2GG; 
[Tfaytcr v. Trego, 3 Buss. 113; Att.- 
Gen. v. Ironmongers' Company, Cr. & 
Ph. 208, 10 GL & Fin. 908; Att.-Gen. 
v. Glyn, 12 Sim. 84; Martin v. Mary ha in, 
14 ib. 230; Incorporated Society v. Price, 


1 J. & Lat. 498.] 

(») Att.-Gen. v. Andrew, 3 Ves. 633; 
[Dcnycr v. Dntee, Taml. 32; Reeve v. 
Att.-Gen., 3 Haro, 101.] 

(p) Simon v. Barber, 6 Buss. 112; 
[Rennet v. Ilayter, 2 Bcav. 81; lte 
Clei'gy Society, 2 K. & J. 616. 

((/) Pieschel v. Paris, 2 S. & St. 384; 
hocus, of course, i£ thtf total amount 
applicable to charity bo loft in blank, 
JIartshorne t. Nicholson, 26 Beav. 68. 

(r) Mayor of Lyons v. Adv.-Gen. of 
Bengal, 1 App. Ca. 91. 

(s) Soo Mayor of Lyons v. Adv.-Gen. 
of Bengal, 1 App. Oa. Ill, 116 (the 
Lucknow Fund). 

(0 Seo Lord Eldon's judgment, Mog- 
gridge v.‘ Thrtckioell, 7 Yos. 68. 
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[incapable of execution otherwise than in the modo pointed out chapter ix. 
by the will. The mode is then of the substance, and if it cannot 
be pursued the legaoy will fail altogether. Thus in At t.-Gen. v. Gift to parti* 
Bishop) of Oxford (w) the bequest was “ to build a church at W. cular 
where the chapel now is”; the bishop (who was patron and 
parson) would not let it be built there, and the churchwardens 
suggested that “the old chapel should be repaired, the living 
augmented, &c.,” while the next of kin insisted that a new 
churoh must be built and the surplus divided among them: but 
Lord Kenyon observed that if the bishop objected he could not 
interfere; that as to repairing, &e. he could not do that; the in¬ 
tention must be implicitly followed, or nothing could be done. 

So in Corbyn v. French (x) the legacy was to tho trustees of a 
chapel to discharge a mortgage thereon: the mortgage had 
beon already paid off; and Lord Alcalde)/ held the legacy void 
by tho stat. Goo. 2, c. 30; but ho also held that if it had not 
beon so, it would have been void because tho object intended 
could not be effected, and there was no ground to apply it to 
any other purpose. 

Again, in Cherry v. Mott (y), whore a tostator desired that, if Cherrys.Mott. 
his personal estate should bo sufficient for the purpose, a pre¬ 
sentation to Christ’s Hospital should bo bought for tho son of 
a freeman of H.; the personal estate proved insufficient. Sir C. 

Pepys , M. It., said “ This legacy is conditional. There is no gift 
if the personal estate bo not sufficient to fulfil the contract.” 

He added, “Another objection is that this is a gift for a par¬ 
ticular purpose which cannot take effect by reason of tho refusal 
of the governors, and that it therefore fails altogether.” After 
citing Att.-Gen. v. Bishop of Oxford , and Lord Akanky's view of 
tho doctrine, he referred to the more extended senso in which 
it was understood by Lord Eldon , and concluded, “ In this case, 
however,there is no gift except in the direction to do that which 
cannot be effected. It is not within tho principle of those cases 
in whioh the Court executes a general purpose cy-pres, the par¬ 
ticular mode being impossible.” 

This case has been referred to as standing on special ground 
as a conditional legacy. But as the condition required only 
that the estate should suffice for the particular mode, tho appel¬ 
lation of “conditional” appears not to mark any difference in 

[(«) 1 B. C. C. 444 n, and cited 4 (x) 4 Vch. 431. 

Ves. 432, also 2 Yes. jun. 388, 3 Vcb. (y) 1 My. & C. 123. 

648. • 
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Cy-pres does 
not imply an 
absolute 
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Cases of 
“ lapse.” 

Clark v. 
Taylor. 


Russell v. 
Kellett. 


[kind, but only the cogenoy of tbe terms to indicate that the 
mode was of the substance of the gift. 

Lord Ahanlcy said he thought the legacy in Corbyn v. French 
(supposing it not illegal), as woll as the legacy in Att.-Gcn. v. 
Bishop of Oxford , might each have been applied in repairing the 
particular building, though not for any other purpose ( 2 ). But 
partial exclusion of the rule is scarcely less significant than total 
exclusion. For tho rule is that where the substantial intention 
is charity, but tho particular mode cannot be carried into effect, 
the Court (or the Crown) supplies another mode (a): which other 
mode need not bear any absolute resemblance to that intended 
by the testator; only it must first be ascertained that none 
can be found nearer to it (b). Thus a trust for redemption of 
British slaves in Barbary having, after a long continuance, 
failed for want of objects, was executed by Lord Cottcnham in 
favour of charity schools in England and Wales (c). This must 
bo homo in mind in considering tho cases that remain to be 
noticed. 

In Clark v. Taylor (</), a legacy was bequeathed “to tho 
treasurer of the female orphan school at Gk, patronized by Mrs. 
E., for the benefit of that charity; ” tho school had been esta¬ 
blished and maintained by Mrs. E. at her own expenso, without 
treasurer or other official, and still subsisted at the testator’s 
death; but afterwards, and before payment of the legacy, was 
discontinued ; Sir li. Kinderslry , Y. 0., said there was a recog¬ 
nized distinction between a gift showing a general charitable 
purpose, and pointing out tho mode in which it was to be 
carried into effect, and a gift to a particular institution; that 
here tho institution being a mere private school maintained by 
the beneficence of Mrs. E., he could not say the legacy was to 
go to any other institution. 

In Russell v. Kellett (c), some of the poor persons for whom 
the gift was intended having survived the testator, but died 
before payment, it was held by Sir J. Stuart , Y. C., that their 

[(s) See also Kcw v. Bonakcr, L. R., (A) Per Lord Cottcnham , Cr. & Ph. 

4 Eq. .656, -where a legacy to bo ap- 227. Originally tho rulo seems to have 

plied for a cliaritablo purpose in a been wholly unqualified, for, according 
foreign country having been refused to JFilmot, 0. J. (Opin. 32, 33), “ tho 
by the government of that country, Court thought one kind of charity 
apparently on grounds of public policy, wquld embalm a testator’s memory as 
it was not argued that it should bo well as another.” 
applied cy-pr&s in this country. Cf. (r) Att.-Gcn. v. Ironmongers * Com- 

Att.-Gen. v. City of London , 3 B. C. C. pany. Or. & Ph. 208,10 Cl. & Fin. 008. 

171. (rf) 1 Drew. 642. * 

(a) Per Lord Eldon, 7 Ves. 60. See (e) 3 Sm. & Gif. 264, ante, 209. 
also per Grant, M. R., 9 Yes. 406. 
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[legacies lapsed He said the doctrine of cy-pres meant that 
some other object could be found in a reasonable degree noorly 
answering the; object mentioned by the testator, but that here 
was such a singular and particular definition of the object^ fts 
made it impossible to find any other so nearly resembling them 
as to justify the application of the doctrine. 

In Marsh v. Means (/), a testator gave a legacy, payable after 
the death of his wife, for continuing a certain publication (which 
had been published by The Association for Promoting Humanity 
to Animals) according to principles stated in one of its numbers, 
viz. to expose oruolty to animals, to diffuse moral and religious 
information, &c. At tho date of the will the publication had 
been discontinued, and the association itself was extinct; and it 
it was held by Sir W. P. Wood, V. 0., that this was not a 
bequest for promoting these principles, but for continuing tho 
publication of this particular book, which brought tho case 
within Clark v. Taylor , so that tho doctrine of cy-pres was not 
applicable, and the gift lapsed by extinction of tho object. 

Again, in Fisk v. Alt.-Gen. (</), where a legacy was given “to 
the Ladies Benevolent Society at L. as part of its ordinary 
funds,” and before tho testator’s death the society ceased to 
exist, Sir W. P. Wood , V. C., said it has been expressly decided 
by Clark v. Taylor and Russell v. Kellett , that when a gift was 
made by will to a charity which had expired, it was a3 much a 
lapse as .a gift to an individual who had expired; and that 
though the point might some day require further consideration, 
he could not interfere with tho settled authorities. Whether 
tho charitable object fails before or after the testator’s death, it 
is thus equally lapse within the meaning of this decision; 
whereas in Hayter v. Treyo ( h ), where tho bequest was to “ tho 
D. asylum for female penitents,” which was dissolved after the 
testator’s death, it was assumed that tho legacy was to bo 
applied cy-pres, tho only question argued being whether this 
should be done by the Crown or by the Court. 

Considering that in Clark v. Taylor , tho institution was “ a 
mere private school”; that Russell v. Kellett depended on an 
erroneous view of the doctrine of cy-pres (i); that Marsh v. 
Means and Fisk v. Att.-Gcn. were decided on the authority of 

[(/) 5 W. R. 816, ulso reported (but (A) 5 Russ. 113. 
obscurely) 3 Jur. N. S. 790. (i) Langford v. Gouiand, before tho 

(g) L." R., 4 Eq. 821. See ulso same judge, is probubly referable to 
Langford v. Goicfand, 3 Gif. 617. the same ground. 
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GIFTS tO 


.CHAWED IX. 


Distinction^ 
where the 
named charity 
never existed, 


[Clark v. Taylor and Russell v. Kcllctt, which were followed (on 
the latter occasion at least) with hesitation, it cannot be con¬ 
sidered that the suggested rule of lapse is vory strongly sup¬ 
ported, at least in those cases where the bequest is to an insti¬ 
tution established for charitable purposes which plainly appear 
in its name (k). 

It is admitted that there is a distinction where there never 
was any such institution as that named by tho testator; for in 
that case it is clear ho could not have intended to benefit a 
particular institution, and the logacy will be applied cy-pres (l). 
^-orisamero So if tho bequest is to tho institution merely as the instrument 
‘ # for executing the testator’s charitable intent, which he fully 
describos, the failure of the institution will not in^lve the 
failure of the charitable trust («?). 

—or there aro There is another sort of case loss easily distinguishable from 

several oh an* ^ ^ 

tien equally Fish v. Aft.- G on.; that is, whero the gift is in terms to a parti- 
dcacripS* 10 cu ^ ar institution by a description equally applicable to moro 
than one. It cannot hero be presumed that the testator did not 
intend to select ono in particular; for he may have known, and, 
considering the terms of the bequest, probably did know, only 
one answering the description; yet, as it cannot be ascertained 
which, the particular purpose fails; nevertheless it is clear that 
the legacy will be applied cy-pres («).] 

Where the testator’s object is sufficiently defined, and is 
capable of being carried into effect, it will not be departed from 
upon a notion of moro extended utility ( 0 ). 

[Cherry v. Mott (jj) shows that there may bo a conditional 
logacy to a charity as well as for any other purpose, and that if 
the condition is not fulfilled the legacy fails in substance. And 
if the condition is such that it need not be performed within the 
limits allowed by the rule against perpetuity, the gift is void (q). 
Such cases must be distinguished from those where the intention 
is to give a fund to Charity at once, though there may bo an in¬ 
definite suspense or abeyance in its actual application. If the 
particular purposes may bo answered, though not immediately, 
tho fund will bo retained—how long does not clearly appear: 


Conditional 
legacy to 
charity. 


[(A) See per Sugdcn, C., ID. & War. 
294. But see L. R., 8 Ch. 211. 

(Z) Loscomlc v. Wintringham, 13Bcav. 
87 ; He Maguire, L. R., 9 Eq. 632. 

(»*) Marshy. Att.-Gen ., 2 J. & II. 
61; see also cases cited ante, p. 244, 
n. (o). 


(«) Sennet v. JTauter, 2 Beav. 81; 
Re Clergy Society, 2 K. & J. 616.] 

(o) Att.-Gen. v. Whitelcy, UVes.241. 
[(p) 1 My. & C. 132. 

(y) See Chamberlayne v. Brackett , L. 
R., 8 Ch. 208 n., 212. 
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* 

[but if those purposes turn out on inquiry to be impracticable, 
then the fund will be applied cy-pres. And during such reten¬ 
tion there is no resulting trust for heir or next-of-kin (/•).] 

With respect to the particular cases in which the Crown, and 
those in which the Court undertakes this office, the distinction 
seems to be, that where the bequest is by the intervention of 
trustees, [even though those trustees die in the testator’s lifetime 
or refuse to act,] it devolves upon the Court (.v) ; but where tho 
object is charity without a trust interposed, the direction must 
be by the sign manual of tho Sovereign (/). In a case («) where 
there was a bequest to a voluntary charitable society, which 
existed when the will was made, and also at the death of the 
testator, but was dissolved before his assets could be adminis¬ 
tered, it was held that the execution devolved on tho Court. 
Both the Crown and the Court, however, in the exercise of their 
discretion, alike act upon the principle of adhering as closely os 
possiblo to the spirit of the donor’s expressed or presumed in¬ 
tention (*). 

Whore a pecuniary legacy is bequeathed absolutely to a cor¬ 
poration oxisting for only charitable purposes, the Court will 
direct payment, without requiring that a scheme be settled by 
itsolf for its appropriation (//). And the same rule obtains 
where a logacy is given to tho treasurer or other officer of a 
charitable institution, though not a corporation, to become part 
of the general funds of that institution (s). But where tho 
legacy is to be applied, not as part of tho general funds of tho 
institution, but for certain permanent cliaritablo trusts, which 
the testator has pointed out, the Court will take upon itself to 
insure the accomplishment of tho testator’s object by a scliemo 
of its own (ft). m [Where tho legacy is to a foreign charity tho 
Court will direct it to bo paid to tho persons appointed by tho 
tostator to receive it, and will not tako upon itself to settle a 
scheme (b). Nevertheless the Court has jurisdiction to secure a 


[(»•) Att.-Gen. v. Oglander, 3 B. C. 0. 
166 ; Abbott v. Fraser, L. B., 6 F. C. 
96; Chamberlaync v. Brockett , L. B., 8 
Ch. 206, and the cases there cited. 

'(*) Moggridgc v. Thacktccll, 7 Vcs. 
36; Fa ice v. Archbishop of Canterbury, 14 
Ves. 364 ; Att.-Gen. v. Gladstone, 13 
Sim. 7; llceve v. Att. - Gen., 3 Hare, 191J 
(t) Att.-Gen. v. Fletcher, 6 L. J., NT 
S., Ch. 75, Fepys, M. B.; Benyer v. 
Bruce, Taml. 32. 

(ft) Jfayter v. Trego, 5 Buss. 113. 


[(.*) 7 Vcs. 87.] 

\y) Society for the Propagation of tho 
Gospel in Foreign Farts v. , * tt.-Gcn ., 3 
Buss. 142; [ IVahh v. Gladi me, 1 Phil. 
290.] \ 

(3) Sco Wellbelovcd v. Jones, 1 S. & St. 
43; [ lie Harnett, 29 L. J. Ch. 871.] 

(a) lb. 

[(A) Collyet' v. Burnett , Taml. 79; 
Milford v. Reynolds, 1 Phil. 194. See 
Mayor of Lyons v. Fast India Company, 
1 Moo. P. C. C. 293. 
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CHAPTER IX. 


Where tho 
Crown and 
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charity. 


Where tho 
Court will pay 
legacies to a 
charity with¬ 
out a scheme. 


Foreign 

charity. 
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chapter ix. [legacy given for charitable purposes by a subject of the Crown, 
whether, in or out of this country, and will sometimes order the 
fund to be carried to a separate account in Court, and the divi¬ 
dends only paid over to the person named in the will, subject 
to on account of the mode of its application (<*). The legality 
. of the charity is to bo determined by the law of the country 
where it is to be applied (^).] 

It seems that the Court discourages the investment of tho 
funds of the ohority in the purchase of land, under tho 2nd 
section of the statute 9 Geo. 2 (e). 

taiuonot d °°" ^ remft ^ ns ke noticed, that the cy-pres doctrine does not 
applied to apply to bequests which aro made void by the statute in ques- 
SHtat thm tion, and therefore a bequest of money to be laid out in land is 
9 Geo. 2, o. 36. not oxccuted cy-pres, i. e. applied to an allowed charitable pur- 
A gift oyer, in pose. [But ail express gift over, in case tho charitable gift 
ohari^fbo t0 cannot by law take effect, is valid (,/’).] 

void, is good. 


Section II. 


liute (Ujaimt Perpetuities. 

The necessity of imposing somo restraint on tho power of 
postponing the acquisition of the absolute interest in, or do¬ 
minion over property, will bo obvious, if wo consider, for a 
moment, what would bo the state of a community in which a 
considerable proportion of the land and capital was locked up. 
Policy of ralo That free and active circulation of property, which is one of tho 
JBET as well as tho consequences of commerce, would be ob¬ 

structed ; tho improvement of land checked; its acquisition ren¬ 
dered difficult; the capital of tho country gradually withdrawn 
from trade; and tho incentives to exertion in every branch of 
industiy diminished. Indeed, such a stato of things would be 
utterly inconsistent w r ith national prosperity; and tlioso restric¬ 
tions, which w T cre intended by tho donors to guard tho objects 

[(c) Att.-Gc». v. lepine, 2 Sw. 181; ib. 618 ; and per Lord Eldon, Sibley v. 

Alt.-Gcn. y. Stiiryr, 19 Beav. 697. Berry, 7 Ves. 622; overruling Alt.- 

(d) Xcia v. Bonaker, L. R., 4 Eq. 655.] Gen. v. Tyndall, 2 Ed. 207. The 

(<■) Att.-Gm. v. Wilson , 2 Kre. 683. grounds of the decision in Aft.-Gen. 

(/) Att.-Gen. v. Tancred , 1 Ed. 10, 1 v. JTodgson, 15 Sim. 150, show that it 

W. Bl. 90, Aiub. 354 ; Be Thcmines v. is not an authority against tho validity 

Be Bontmal , 5 Buss. 288 ; llobiimn v. of such a gift over. But as to thoso 

Robinson , 10 Beav. 4 94; Carter v. Green, grounds, see Warren v. JRudall, 4 K. & 
3 K. & J. 691 ; Warren v. Rttdall, 4 J. 603, stated post, Ch. L.] 
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of tlieir bounty against the effects of their own improvidence, 
or originated in more exceptional motives (<y), would be baneful 
to all. It was soon perceived, therefore, that when increased 
facilities were given to the alienation of property, and modes of 
disposition unknown to tho common law arose, from the intro¬ 
duction of springing uses and executory devises, which no act 
of the owner of the preceding estate could defeat, it Was neces¬ 
sary to confino the power of creating those interests within such 
limits as would bo adequate to the exigencies of families, with¬ 
out transgressing the bounds prescribed by a sound public 
policy. This was effected, not by legislative interference, but 
by the courts of judicature, who, in this instance, appear to have 
trodden very closely on the line which divides tho judicial from 
the legislative functions. 

The early judges had an extreme repugnanco to every dis¬ 
position of property that savoured of a perpetuity, but tho 
expressions which occasionally fell from them, demonstrative 
of this feeling, did not afford a specific definition of the monster 
which tho law was stated “ to abhor.” The effect, however, was 
to throw such a general suspicion over all executory limitations, 
as to render tho validity of every gift of this nature question¬ 
able, until it had been tho subject of, adjudication. Tho onus 
probandi (so to Bpeak) was regarded as lying on those who had 
to sustain tho future gift; and the course which the decisions 
have taken, has been to affirm the validity of one executory dis¬ 
position after another, until tho rule has settled down to an 
analogy to tho ordinary limitations in strict settlement, i. e. to 
the allowance of a life or any number of lives in being, and 
twenty-one years afterwards (/<). 

But though the new modifications of estate consequent on the 
introduction of uses, first drew attention to tho necessity of im¬ 
posing some restraint of this nature, they did not wholly create 
that necessity; for, if uses had never existed, some such restric¬ 
tion would have been requisite on executory and future interests 
in personal estate, analogous to that rule of the common law 
concerning remainders, which precluded (and still precludes) 
the giving to an unborn person an estato for lifo, with remainder 

(ff) Perhaps these restrictions most is forging these fetters, that seem by 
frequently ■spring from the desire to restricting the dominion of others, to 
exert a posthumous control over that extend his own. 
which can be no longer enjoyed. “Te (A) In the writer’s edition of Powell 
teneam moriens,” is the dying lord’s on Devises (vol. i. p. 389, n.,) the pro¬ 
apostrophe to his manor, for whioh he gross of this rule is fully traced. • 
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Origin of the 
rule. 


Perpetuities, 
how regarded 
by the oarly- 
judges. 


Period for 
which tho 
vesting of es¬ 
tates may bo 
suspended. 
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OHAPTKB IX. 


A life or lives 
in being, and 
twenty-one 
years. 


Term of 
twenty-ono 
years allowed 
absolutely, 
not merely in 
reference to 
infancy; 


bat not the 
period of ges¬ 
tation. 


RULE AGAINST PERPETUITIES. 

to his issue (//), or, as it was rather quaintly expressed, the 
creating of a possibility upon a possibility. 

,It was long (?') an undetermined point, whether the period of 
twenty-one years, which a testator or settlor was permitted to 
add to a life or lives in being, was an absolute term, or was 
intended merely to afford an opportunity of postponing the 
interest of an unborn object of gift until his or her majority. 
This question was finally set at rest in Cadell v. Palmer (k ), in 
which the House of Lords decided in favour of an executory 
limitation in a will to take effect at the period of twenty years 
after lives in being (/). liny Icy, B., after an elaborate examina¬ 
tion of tho authorities, declared the unanimous opinion of tho 
Judgos to be, that the true limit of tho rule against perpetuities 
was “a life or lives in beiny, and twenty-one years , without reference 
to the infancy of any person whatever.” This important case, 
howevor, would still havo left a subject for controversy, if the 
House had contented itself with simply adjudicating in the case 
beforo it; but, with a .laudable anxiety to close tho door to all 
future discussion, it was proposed to the Judges to consider, 
whether a limitation by way of executory doviso is void as too 
remote, or otherwise, if it is not to take effect until after the 
determination of a life or lives in being, and upon tho expiration 
of a term of twenty-one years afterwards, together with the 
number of months equal to the ordinary or longest period of gesta¬ 
tion ; but the whole of such years and months to bo taken as a 
term in gross, and without rcferenco to the infancy of any 
person whatever, bom or cn ventre sa mere. The Judges 
declared their unanimous opinion on this point to be, that such 
a limitation would be void as too remote, they considering 
twonty-one years as the limit, and the period of gestation to be 
allowed in those cases only in which the gestation exists. 

A possible addition of the period of gestation to a life and 
twenty-one years, occurs in tho ordinary case of a devise or 


[h) Somerville v. Lethbridge , 6 T. R. 
213; Heard v. Westcott, 6 Taunt. 393; 
Hagen v. ITaycs, 4 Hush. 311; [see also 
2 I). M. & G. 170.] But hco post. 

(i) See Heard v. West cot t , 5 Taunt. 
395, 6 B. & Aid. 801, T. & R. 25. 

(*) 7 Bli. 202, [1 Cl. & Fin. 372, 10 
Bing. 140, 1 Sim. 173 nom. Hmgough 
v. Edridge. 

(2) See aa to this case Sugd. Lav of 
Prop. 314. It vill be observed that 
the term of twenty years only was 
taken in this case. It may have been 


thought that, as the execution of the 
ultimato trust involved a convcyanco 
by the trustees to certain useB, a time 
should bo allowed, sufficient in any 
possible case for completing that con¬ 
veyance. According to the then law, 
it might have been necessary to suffer 
a recovery, which could only be done 
in term time. At the present time, it 
would appear unnecessary to mako 
an allowance, oven of a day, as there 
does not seem to be any conveyance 
which could not be perfected in a day.] 
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bequest to A. (a male), for life,*and after his death to sueh of his CHARBB IX. 
ohildren as shall attain the age of twenty-one years, or, indeed, 
in the oase of a devise or bequest simply to the children of A. 

(a male), who shall attain majority, though not procoded 
by a life interest; in either oase A. may survive the testator, 
and die leaving a wife enceinte, and, as such ohild would not 
acquire a vested interest until his majority, the vesting would 
be postponed until the period of twenty-one years beyond a life 
in being, with the addition, it might bo, of nine or ten months; 
and if, to either of those hypothetical cases, we add tho oircum- 
stanoo that A. the paront, wore (as of courso he might bo) an 
infant en ventre sa mero at tho testator’s decease, there would 
be gainod a double period for gestation, (namely,) one at tho 
commencement, and another at an intermediate part of the 
period of postponement. To treat tho period of gostation, how¬ 
ever, as an adjunct to tho lives is not, perhaps, quite correct., 

It seems more proper to say that tho rule of law admits of tho 
absolute ownership being suspended for a life or lives in being, 
and twenty-one yoars afterwards, and that, for the purposes 
of tho rule, a child en ventre sa mere is considered as a life in 
being. 

Where the vesting of a gift to unborn persons is postponed for Vesting- 
a fixed term exceeding twenty-one years, tho gift is unquestion- for 

ably void, although not preceded by a lifo; for the fact of the a s™ 8 *; term 
testator not having availed himself of tho allowance of a lifo twwity-ono 
does not enable him to take a larger number of years. Thus, y° arH - 
in Palmer v. Jlolford (»*), where a tostator bequeathed a sum of 
stock upon trust to raise an accumulated fund, and to transfer 
such fund unto all and every the child and children of his son 
C. T. H., who should be living at tho expiration of twenty- 
eight years, to be computed from the testator’s decease, except 
an eldest or only son; and in caso no such child should be then 
living, then to the ohildren then living of J. S., another son; 
and in default of such child to J. S., if living, and so on to tho 
children of two daughters whom he named, with tho like sub¬ 
stitution of those daughters; Sir J. Lcac/t, M. It., said—“ Tho 
expressed intention of the tostator is that all the children of his 
son 0. T. II., other than an eldest son, should take who were 
living at the expiration of twenty-eight yoars, and that no 
person should take beforo that period. If C. T. II. had such 
ohildren bom to him at any time within soven years from the 
(»i) 4 Bubs. 403; [and sco Spcakman v. Speahnan , 8 Hare, 180. 
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muTTEBEt. testator’s death,'then the vesting of the interests of suoh children 
who were unborn at the death* of the testator would have been. 
suspended for raoro than twenty-ono years, and the gift, there¬ 
fore, is too remote and void; and the gifts ovor not being to 
take effect until after the same period^ whioh is too remote, aro ' 
necessarily void also (n). 

The principle of tho above case cleanly applies whore any the 
most'inconsiderable addition is made to the torm of twenty-one 
years; therefpre a gift, the vesting of which is postponed for 
twenty-one years and a day, is void. 

Period to be, * [In deciding the quostion of romotonoss, tho state of oiroum- 
frwmthotes- stances at the date of the tostator’s death, and not their state at 
tator’a death: the dato of tho will, is to bo regarded. Thus, if a testator 
bequeaths money in trust for A. for life, and after his death for 
Buch of his children as shall attain the age of twenty-five, which 
latter trust would bo void if tho testator were to die before A.; 
yet,if A. should die beforo tho testator leaving childron, of 
whatever age, tho trust will bo good, since it must of necessity 
vest or fail within lives in being, viz. the lives of the children ( 0 ).] 
To the test of the rule settled by Cadell v. Palmer, every gift 
of real or personal estate, by will or otherwise, must be brought. 
-An executory The application of such test instantly shows that an executory 
on an inde- limitation to arise on an mdolinite failure of issue of any person 
o^i^ue^Vofd & v * n fr or dead, is void for remoteness (p ); though it is to be 
’ ’observed,' that in this and all other cases, if tker executory devise 
—unless en- ig [in defeasance of or immediately] subsequent to an estate 
Sftotail! ^ tail, it will be good, because tho power which resides.in the 
owner of that estato to destroy all [defeating or] posterior limi- . 
tations, executory as well as vested, takes tho case out of the 
mischief of, and consequently out of the rule against, perpetui- 


[(«) It will bo perceived that all the 
gifts over, including* the gift to J. S. 
himself, wore held void, though tho 
vesting of that gift being subject to 
tho contingency of J. S. being alive at 
tho expiration of the twenty-eight 

S ears, was necessarily confined to a 
fe in being: this was in accordance 
wfth the general rule hereafter noticed, 
that every gift, limited after a gift 
void for remoteness, is also void. 

(a) Yanderplank v. King, 3 Iiarc, 17; 
Faulkner v. Daniel, ib. 216; Williams 
v. Teale, 6 Haro, 251; Fear A v. Keke- 
tvich, 15 Beav. 173 ; Southern v. Wol¬ 
laston, 16 Beav. 166, 276; Vattliu v. 
Brown, 11 Hare, 382. The point is 


now never contested, sed e.g. 3 Ch. H. 
645. The doubts once entertained 
(10 Ilaro, 112) in consequence of what 
appeared to be a contrary decision in 
Harris v. Davis,'-l Coll. 416 (where 
however the quostion was not presented 
in this viow), "must be considered as 
removed.] 

( p) Badger y. Lloyd, 1 Salk. 232; 
Moore v. Darker, 1 lid. Baym. 37; Lady 
Lanesborough v. Fox, Ca. t. Talb., 262; 
[Lcpim j v. Ferrard, 2 R. & My. 378 ; 
Carter v. Ben la'll, 2 Beav. 651 \ Harding 
v. Kott, 7 E. & B. 660,] But remember 
stat. 1 Viet. c. 26, s. 29, as to wills 
made since 1837. 
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ties^). ‘Thus, if a. person, by deed or will, creates an estate tail, ous*bh be. ’■ 
and annexes to it a^proyisp jdivesting the estate in favour of “ , 

^ another in case the devisee, or his issue in tail, should air any 
time thereafter neglect to'assumo the name and bear the arms 
„of the testator, or in oase another property should at any future 
time devolve to him or them, or on any other such event;-this 
• executory limitation, though it would have been clearly void, if 
engrafted on an estate in fee-simple, is good as applied to an 
estate tail (r). 

{But to bring the case within this saving the event must bo 
. one which will necessarily happen, if at all, at or beforo the do- 
termination of the previous estate tail; othorwise there will or 
may be an interval during which the executory dovise will-be 
indestructible, and the limitation will consequently be void ab 
initio (s). 

But the remoteness of the event upon which a remainder after Differcnco 
an estate tail is to vept.is immaterial, since it is always barrablo ' 

as long as the estate tail continues; and if, being unbarred, it devise and-n 
is not vested when the latter determines, it fails for want of a lclufUudor - . 
particular estate. Thus, in Jack v. Fethenton (t), estates were Jack\. 
limited by- settlement to T. S. W. for life, with remainder to 
his first and other sons in tail male, and for default of such issuo may be good 
male, and in case of issue female only of T. S. W., to T. S. W. upon, 
in fee, and in case of failure of issue of T. S. W., then further an event too 
limitations were made. It was argued that the ultimate limita- remot6, 
tions being deferred till a genoral failure of issuo of T. S. W., 
while previous estates were limited to his issuo male,only, were 
too. remoto; but llushe , 0. J., said that this objection was in 
some degree founded on a misapprehension of Mr. Fearae’s 
meaning, and in not distinguishing the limitation from the event: 
the event might be such that it might happen either beforo or 
after the future estate was to vest, and yet the* possibility it 
might happen after did not affect the nature of the limitation. 

So that the remoteness of the event is immaterial, if the estate 
is not too remote’. " 

In Cole v.' Sewell (u) the same question aroso as to the validity Cole v. Setcell. 


(y) Gulliver -v. Ashhj, 4 Burr. 1929; 
‘| iAtt.’Hfan. v. Miller, 3 Atk. Ill; as to 
ka charge autwequeut to an estate tail, 
Goodwin v. Clark, 1 Lev. 35 ; Faulkner 
v. Daniel, 3 Hare, 199; Morse v. Or- 
nitonde, 1 Buss. 382; Bristow r: Boothhy, 
2 S.'& St. 465.] 

(r) ifieolls v. ShuffieM? 2 B. C. 0. 


215; Carr v. Earl of Emil, GE.-i.st, 58; 
Earl of Scarborough v. Doe d. Sacille, 3 
Ad. & Ell. 897. 

[(#) Jinnies v. Ilolme, stated below. 
(t) 2 Huds. & Br. 320. 

(«) 4 1). & War. 1, corrected by tho 
Judge himself, and differing in gome 
material passages from 2 Con. & L. 314. 
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chapter nc. [of estates limited by deed to take effect in oose of a general 
failure of issue by way of remainder after previous estates tail 
limited to some Only of such issue. Lord St. Leonards (then 
L. C. Ir.) said: “As to the quostion of remoteness, at this 
time of day I was very much surprised to hear it pressed upon’ 
the court, becauso it is now perfectly settled, that where a limi¬ 
tation is to take effect as a remainder, remotoness is out of the 
question: for tho given limitation is either a vested remainder, 
and then it matters not whether it ovor vest in possession, be¬ 
cause the provious estate may subsist for centuries, or for all 
time; or it is a contingent remainder, and then, by tho rulo of 
law, unless the event, upon which tho contingency depends, 
happen so that the remainder may vest co instanti the preceding 
limitation determines, it can never tako effect at all. There was 
a great difficulty in the old law, because tho rule as to perpetuity, 
which is a comparatively modem rule (I moan of recent intro¬ 
duction, when speaking of tho laws of this country,) was not 
known, so that, while contingent remainders were tho .only 
speoies of executory estate then known, and uses, and springing 
and shifting limitations wore not invented, tho law did speak of 
romoteness and mere possibilities as an objection to a remainder, 
and endeavoured to avoid remote possibilities: but since the 
establishment of tho rule as to perpetuities, this has long ceased, 
and no question now ever arises with reference to remoteness j ‘ 
for if a limitation is to tako effect as a springing, shifting, or 
secondary use, not depending on an estate toil, and if it is so 
limited that it may go beyond a life or lives in being and 
twenty-one years and a few months, equal to gestation, thcn.it 
is absolutely void; but if, on tho other hand, it is a remainder, 
it must take effect, if at all, upon tho determination of the pre¬ 
ceding estate. In the latter case, tho event may or may not 
happen bofore or at the instant the preceding estate is deter¬ 
mined, and the limitation will fail, or not, according to that 
event. It may thus bo prevented from taking effect, but it can 
never lead to remoteness. That objection, therefore,.cannot be 
sustained against tho validity of a contingent remainder. If 
the remainder over had been regularly in default of issue male 
of the daughters, it would have taken effect when and if that 
failure happened. Now the remainder over is in default of 
issue generally, but it can only take effect when and if there is 
a failure of issue male, that is, upon tho regular determination 
of the previous estate; there is no distinction in the point of 
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♦ 

[perpetuity between tbe limitations, either only can t ak e effect chapter u. 
at the some period. The simple distinction is, that although 
the event happen, the latter gift—depending upon the contin¬ 
gency—may never take effect; but that introduces no question 
of remoteness.” In a subsequent part of his judgment, after 
citing a passage from Coke Litt. 378, which speaks of a re¬ 
mainder depending on the contingency of one man dying before 
another as being “ a common possibility,” lie continued : “ The 
concluding words show that in those early times they were 
looking to the period when the contingency might arise. The 
effect, however, of the modern rule against perpetuities has 
been to render this doctrine obsolote, although it has ronderod 
void successive life estatos to successive unborn classes of issue. 

In Nicolla v. Sheffield if) the Court held that a proviso for 
shifting an estate after an estato laih was valid; and Lord 
Kenyon would not listen to an argument founded on remote¬ 
ness, because the limitation ovor might at any time bo barred 
by the previous tenant in tail.” lie therefore held the re¬ 
mainder good. This decision was affirmed in D. P. (//). Lord 
Coftcnham observod: “ It is said that this last limitation is too 
remote, because, there being no previous limitation to issue 
generally, there might bo a failure of all the prior limitations 
and yet issue, as in the case of a son of a daughter, might exist, 
so that this last limitation would not take effect. But if this bo 

i* 

a remainder it would bo barrable (s), and the objection therefore 
would not arise.” lie then-went on to show that the limitation 
in question was a remainder limited on a contingency, and 
therefore good. 

So in Doe d. Winter v. Permit («), whero the devise was to Doe v. rerratt. 
I. C. in tail male, with remainder to tho first male heir of the 
branch of B. C.’s family who lived at II., tho branch of B. C.’s 
family who livod at H. might have consisted for an indefinite 
time of females only: so that the gift to the first male heir 
who should come into existence was too romote, had it not 
been limited by way of contingent remainder; but being so 
limited, no doubt of. its validity was expressed on this ground; 
the only question was, who was meant by “ first male heir.” 

The judgment of Lord St. Leonards in Cole v. Scicett has 

S [x) 2 B. C. C. 215. cutory limitation, t.g. when the estates 

y) 2 H. L. Ca. 186. tail had determined, see liankes v. 

s) This must be taken to mean “al- Holme, infra, p. 2G1. 

ways barr&ble,*' which would not al- (g) 9 Cl. & Bin. 006. 
ways have been the case with an exo- 

J.—VOL. I. S 
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[been oritioised (b), os if it bod asserted that contingent remain¬ 
ders were in no oase subject to the rule against perpetuities, 
being sufficiently restricted by the rule which requires them to 
vest, if at all, at or before the determination of the particular 
estate. But this does not appear to have been his real meaning. 
He nowhere says that the event upon which the preceding par¬ 
ticular estate (upon which the contingent remainder is to depend) 
is limited to determine need not be within the limits allowed by 
the rule. On the contrary, ho says, “ The modem rule against 
perpotuities has rendered void successive life estates to successive 
unborn classes of ,issue” (c), and (as he has sinoe remarked (d )) 
he relied on the previous estate tail. The rule here referred to 
prevents the existence of a particular estate which, by enduring 
to a too remote period, might support a too remote contingent 
remainder; while in the case before him the estate tail removed 
all question of perpetuity. The event upon whioh the particular 
estate is to determine need not be, and in Cole v. Sewell was 
not, the same as the event upon which the contingent remainder 
is to arise: and the L. C.’s judgment is directed only to show 
that where the formor ovent is not obnoxious to the rule against 
perpetuity, the remoteness of tho latter event is immaterial. It 
is quite consistent with the very words of his judgment, and is 
roquired indeed by the general tenour of it, to hold with Sir 
W . P. Wood (e) that “a contingent remainder cannot be limited 
os depending on tho termination of a particular estate whose 
determination will not necessarily take place within the period 
allowed bylaw”; and that “a perfectly accurate statement of 
tho law is made in the able argument of Mr. Preston in Mogg v. 
Mogg (/), where he says ‘a gift to an unborn child for life is 
good if it stops there, but if a remainder is added to his 
children or issue as purchasers it is not good, unless there be a 
limitation of tho time within which it is to take effect’ ”: thus 
connecting, if not identifying, the rule against perpetuities with 
the rule which prohibits the limitation of successive estates to 
successive unborn classes of issue (#).] 


[(J) See Appendix A. 

(e) Seo above, p. 257, and 2 D. M. & 
G. 170. 

l d) Law of Prop. p. 120. 

le) 11 Hum, 374, 375. 

{/) 1 Mer. 664. 

(ff) See Gilbert, Uses, n. by Sugd. 
p. 260. Mr. Joshua Williams treats 
the two rules as independent, and 


denies the validity of such successive 
limitations, although restricted as sug¬ 
gested by Mr. Preston. He gives a 
specimen of such limitations whioh he 
considers to be unprecedented, and 
therefore invalid, Law of R. P. 264; 
Appendix F., 9th ed. But see Cadell 
▼. Palmir } stated on this point, post, 
p. 279. 
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A term of years (like any other, estate) may he made ex- chapteb rx. 
peotant by way of remainder on an estate toil; but sometimes it Termofy« . 
happens that the term is so limited as to render it hal’d to say whether uite- 
whether it is ulterior or precedent to the estate tail. If the term deut°toSnto 
is precedent to the estate tail, of course it cannot be defeated by tai1, 
the acts of the tenant in tail (//): and in such case, if the trusts 
of the term are not to arise until the failure of issuo under the 
entail, those trusts are necessarily void. As, in Case v. Dronier(i), 
where a testator devised his estates at M. and T. to trusteos for 
500 years, upon the trusts after deolared, and ho then dovised 
the M. estate, subject to the torm, to A. for life, with remainder 
to his sons and daughters in tail, in striot settlement, in the 
usual manner, with remainder to 13. and his sons and daughters, 
in like manner, lie then devised the T. estate in a similar 
manner, except that B. was put in the place of A. And the 
testator declared the trusts of tho torm of 500 years to bo, for 
the purpose (among others) of raising portions for two grand¬ 
daughters, payable at twenty-one, and further portions , in case 
either A. or B. should die without issue , and all which were to 
sink in case thoy died under age and unmarriod. Lord Lang - 
dale, M. It., thought that the words “ without issuo ” meant 
without issue who were objects of tho prior limitations; but as 
this might bo a remoto event, and as there were no moans by 
whioh the charges would be barred, the trusts could not bo sup¬ 
ported. “ They depend,” he observed, “ on a term, and that 
torm is precedent to the estates tail, so that after a recovery by 
a tenant in tail, there would remain a term and a trust to be 
performed; a trust whioh could not be defeated, and a term 
whioh cannot be destroyed.” 

[Of course it is not the mere limitation of an estate tail—as, 
to the first son of A., who never has a son,—but the vesting of 
it in the devisee, whioh protects tho trusts of the subsequent 
term. On the death of A. without having had a son tho trusts 
will be good or bad, or, (if sovorable) some good and some bad, 
according as they are within or without the limits set by the rulo 
against perpetuity (A).] 

The question, whether an executory limitation was precedent Executory 


(h) Hales v. Conn, 4 Sim. 65. (i) Tregomcell v. Sydenham, 3 Dow, 

(i) 2 Kee. 764, [affirmed by Lord 194, -where all the trusts were held 

Cottenham, 5 My. & Cr. 246. See Sykes void except the trust to raise tho 

v. Sykes, L. R., 13 Eq. 56, aco.]; and money, and tho money was held to 

see Hayes’s Introd. vol. 1, p. 135, vol. result to the heir. See as to the last 

2 , p. 170, n., 5th ed. point, Ch. XVIII. a. 2. 

* s 2 
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or subsequent to an estate ( tail, was much discussed in Doe d. 
Lumley v. Earl of Scarborough (/), where lands were devised to 

A. for life, with remainder to his first and other sons in tail, 
remainders over, with a proviso, that if the earldom of S. should 
desoend upon A. or any of his sons, within the period of certain 
lives, or within the term of twenty-one years after the decease 
of the survivor, his or their estato should cease, and the lands 
remain over as if ho or they wore dead without issue. The 
eldest son of A. suffered a common recovery, and A. joined in 
the conveyance for the purpose of making a tenant to the 
praecipe. The earldom afterwards devolved upon A. It was 
held in tho Exchequer Chamber (»») (reversing a decision in 

B. R.), that tho executory limitation was barred ; the Court 
being of opinion, that this was a more proviso for tho cesser of 
tho old estates created by the will to which it applied, so as to 
accelerate and let in the enjoyment of the remainders over, and 
not (os had been considered in tho Court bolow) tho creation of 
any now estato. Tho Judges in B. R. were of opinion that the 
proviso operated, not by way of determining or defeating the 
estate tail of the son of A., but antecedently to that estate, by 
preventing the estate tail from over taking effect; and that the 
persons entitled in remainder had two distinct estates, one of which 
was antecedent, and tho other posterior to the estate tail, and con¬ 
sequently, that the former could not be affected by the recovery. 

The same species of reasoning by which a remainder or an 
executory limitation, to arise on the determination of an estate 
tail, is supported, might seem to havo applied to a contingent 
remainder, which was formerly liable to be destroyed by tho act 
of the owner of the preceding estate of freehold, no estate being 
interposed for its preservation; but the writer is not aware of any 
authority for the application of the doctrine to suoh cases. If 
therefore freehold lands, of which the legal inheritance was in 
the testator, was devised to A. for life, with remainder to his 
eldest son who should be living at his decease, for life, with 
remainder in fee to the children of such eldest son who should 
be living at his (the son’s) decease: although A. in his lifetime 
might have destroyed all the remainders, and the eldest son, 
after his (A.’s) decease, might have destroyed the ultimate 
remainder in fee devised to his ohildren, without being amenable 
either at law or in equity to the persons whose estates were thus 
destroyed, such ultimate remainder would, nevertheless, have 
(Q 3 Ad. & EU. 2, 4 Nev. & M. 724. (»«) 3 Ad. & Ell. 897. 
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been void for remoteness (») on the ground that the destruction chapteb ix. 
in these cases was effected by what the law called a tortious or 
wrongful act, (though it was a wrong without a remedy,) tho 
perpetration of which was not to bo presumed. [And now the Effect of 8&9 
stat. 8 & 9 Yict. c. 106, s. 8, which has deprived tho owner of Vlct ‘ c< 106, 
the previous estate of freehold of tho power of destroying tho 
contingent remainders depending on it, has also deprived those 
remainders of any validity they might have derived from their 
destructibility. 

Tho devise of an estate in reversion may, it seems, bo void for A devise of n 
remoteness when a devise of an estate in remainder would not. A b^'vcddwheif 
reversion is, in fact, a present interest, since it carries tho sorvices a similar do- 

9 * a VI SO of A 

and rent (if any) during the subsistence of tho particular estate (o) ; remainder 
and a devise of it, therefore, contingently on a future event is, liko 1)0 
a similar deviso of any other estate in possession, an executory 
limitation which need not vest co instanti that the particular estate 
determines, and is void if the event be too remote. Thus, inHankes 
v. Holme (p), where a sottlor, having tho reversion in fee ex¬ 
pectant on a failuro of issuo male of his sons and issuo general 
of his daughters, devised it on the contingency of thero being no 
child or children of his -wife by him begotten, or (as eventually 
happened) of thero being such, but all of them dying without 
issue; it was held, that the deviso was too remote and void (q). 

If the devise in this case had been such as to create a remainder 
in foe, such remainder could only have taken effect in case tho 
general failuro of issue had happened simultaneously with tho 
determination of the estates tail to the sons and daughters (r), 
and up to that time would have been barrable, and therefore not 
too remote. The devise of tho reversion on the other hand, though 
barrable during the subsistence of the estates tail, would not neces¬ 
sarily have always been barrable, since, taking effect as it did by 
way of executory devise, it must, if held valid, have awaited the 
time when the issue general failed; an indefinitely long period 
might thus elapse between the determination of the estates tail 
and the failure of issue general, during which tho reversion would 
have descended in fee to tho testator’s heir, who could not have 

[(«) Or by tho rule already noticed Dougl. 480. 
which forbids the giving of an estate (<?) Rut the device might have been 
for life to an unborn person, with re- supported on a distinct ground; tho 
mainder by purchase to his issue. ] testator referred to the settlement, and, 

(o) l’retton on Merger, 246; Badger though he mis-rccited it, he manifestly 
v. Lloyd, 1 Ld. Rayra. 523; Bao. Uses, intended to devise his reversion, what- 
46, 46, cited Baud. Uses, ch. 2, v. 2. ever it was. See Oh. -XL. s. in. 5. 

(jj) 1 Russ. 394, n.; Sugd. Law of (r) The case would then have been 
Prop. 351; and seo J)oc v. Fonnerem , similar to Cole v. Sewell. 
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chapteb ix. [barred the executory gift, and the rules against perpetuity would 
have been infringed (s). 

ruiea* ar ii^ m0 Contingent remainders of copyholds were governed by the 
able to copy- same rules as contingent remainders of freeholds, except that the 
holds. former were not liable to destruction by the owner of the pre¬ 

vious estate (t). The statute 8 & 9 Yict. c. 106, by depriving 
the owner of a previous estate in freeholds of this power, has re¬ 
moved the only point of difference between contingent remainders 
* in lands of those tenures (it). 

A different Contingent remainders (or, more properly, executory interests) 
contingent 810 °f trust or equitable estates arc not governed by the same rule as 
“ns by contingent remainders of legal estates ; for they do not neces- 
mamder in sarily vest or fail upon the determination of the previous estate, 

interests 0 hut await the happening of the contingency on which they are 

limited (sr), and are therefore invalid if that contingency be too 
remote (y). But, like executory devises, they are good after an 
estate tail, if limited on an event which must necessarily happen 
at or before the determination of that ostate, c. #/., a trust for a 
class to be ascertained at or before such determination ( s ). 

What is the These considerations bear upon an observation which has been 
deci8i(m°in thC ma( ^ e ( a ) 011 tho doctrine advanced in Cole v. Sewell (and the 
Vole v. Sewell, same would apply to Doe v. Permit ), to the effeot that a contin¬ 
gent remainder limited after an estate tail is not void on account 
of the remoteness of the contingency on which it is to arise. It 
is said that it was not necessary to the decision to lay down any 
Buch rule, since the remainder was preceded by estates tail, the 
owners of which might have barred it, and remoteness was thus 
obviated. But supposing this to have been the ground of the 
decision, it must have applied equally had the contingent re¬ 
mainder, together with the estates tail, been equitable and not 
legal interests: for the remainder would then also have been 
borrable by the owners of the estates tail: and yet if those 
estates had determined without being barred, the contingent re¬ 
mainder,—since it would not have failed, but would have waited 
for the happening of the event upon which it was limited (a 
period of indefinite duration),—must clearly have been obnoxious 
to the rule against perpetuities, and therefore void ah initio. It 
is absolutely necessary therefore to assign some reason fer the 


[(#) Bristow v. Boothby , 2 S. & St. 
466; and see Morse v. Ormonde, I Buss. 
382. 

(0 Bickersgill v. Grey, 30 Beav. 362; 
ho of estates pur autre vie, ib. 

(u) Fearne, 0. B. 320. 

(x) Hopkins v. Hopkins, Ca. t. Talb. 


44,1 Atk. 681; Chapman v. Blisset, Ca. 
t. Talb. 150. 

(y) Monypenny y. Bering, 7 Hare, 
568, 690. 

(s) Heat man v. Beane, L. B., 7 Ch. 
275. 

( 0 ) See Appendix A. 
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[validity of the contingent remainders limited on a remote con- chaptb» ix. 
tingenoy in the cases of Cole v. Sewell and Doe v. Perratt, besides 
that of their being barrable along with the previous estates tail. 

The validity of remainders limited on a remote contingency Tho question 
does not appear to be affected by the oot 8 & 9 Yict. e. 100, s. 8. TOutiugent 
Under that act contingent remainders which would previously remainder 
have failed through the determination by forfeiture, surrender affected by 
or merger of the previous vested estate of freehold by which they J * 0 9 6 Vlot ' 
were supported, are to take effect, notwithstanding such deter¬ 
mination, in the same manner in all respects as if such determina¬ 
tion had not happened ; that is to say, such remainders will still 
fail in any case where they would formerly have failed if tho 
previous estate had determined by any other than one of tho 
modes mentioned in the act; and consequently when tho pre¬ 
vious estato determines by any of tlieso modes, the contingent 
remainders depending thereon will bo preserved only until tho 
time when the previous estate, if it had not been determined by 
one of these modes, would have determined in any other manner, 
and the contingent remainder must then take effect or fail. 

Neither is a remainder limited on a remote contingency affected —by 
by the stat. 40 & 41 Yict. c. 33, which enaots that every eontin- o.° 33 . 41 ’ 

gent remainder thereafter created, which would have been valid 
as a springing use or executory devise, had it not had a sufficient 
estate to support it as a contingent remainder, shall, in the ovent 
of the particular estate determining before tho contingent re¬ 
mainder vests, be capable of taking effect as if the remainder 
had originally been created as an executory devise: for if tho re¬ 
mainder had been originally limited as an executory devise, to tako 
effect on the remote contingency, it would not have been valid.] 

The most frequent instances of the transgression of tho rulo Most fre- 
against perpetuities occur in dovises or bequests to classes, com- cases 

prising either individuals who may not come into existence at all of remote 
during a life in being and twenty-one years afterwards, or per- 
sons who may not be in csso at the death of tho testator, and 
the vesting of whose shares is postponed beyond majority. In 
the former case, tho rulo is fatally violated, oven though tho 
gift to the unborn objects is so framed as to confer on them 
vested interests immediately on their birth. 

An example of the latter kind is supplied by Dodd v. Wake (6), Gifts to an 

(4) 8 Sim. 616; [and Bee Boughlon v. attained the age; if, therefore, ho 
James, 1 Coll. 26, 1 II. L. Ca. 406; does so iu testator’s lifetime, the gift 
Griffith y. Blunt , 4 Bear. 264. But a is good, whatever tho age prescribed, 
gift to a class at a prescribed age I'icken v. Matthews , 10 Ch. !>. 204.] 
includes none bom after the eldest has 
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where a testator bequeathed a sum of 3,000/. unto and amongst 
the children of his daughter M. M., “who shall be living 
at the time the eldest shall live to attain the age of twenty- 
four years, and the issue of such of the children of his said 
daughter, as may then happen to be dead leaving issue,” 
per stirpes. M. M. had three children living at the testator's 
death; but the question was, whether the bequest was not 
void for remoteness, inasmuch as nil theso children might die 
under twenty-four, and then the logaoy could not vest in any 
child, until the expiration of twenty-four years and upwards 
after the testator’s decease. Sir L. Shailicell said: “ The testator 
appears clearly to havo intended, that only those children of his 
daughter should take who should be alive when the eldest child 
for the time being should attain the ago of twenty-four, and, 
therefore, the bequest is void for remoteness.” 

It is proper to remark that, in tho class of cases under consider¬ 
ation, a limitation which would as on executory devise be void for 
remoteness, may bo good as a contingent remainder, on account 
of the necessity, which the rules applicable to contingent re¬ 
mainders impose, of its vesting, if at all, at the instant of tho 
determination of the preceding estate for lifo. Such an estate, 
therefore, if limited to a person who was in existence at the 
death of the testator, necessarily restricts tho devise within proper 
bounds. Thus if lands of which the testator had the legal in¬ 
heritance be devised to A. for life, with remainder in fee to the 
children of A. who shall attain the age of twenty-two, the devise 
in remainder will be good, because if at the death of A. no child 
has attained the vesting age, the remainder will fail under the 
doctrine in question (c) ; and if any child has attained that age 
the devise will tako effect in favour of such child to the exclusion 
of any child or children afterwards attaining the prescribed age(r/). 

[With respect, however, to equitable interests (and though the 
authorities extend only to equitable interests by way of remain¬ 
der in personalty, they must, it is conceived, equally apply to 
trusts of inheritance (e )), a different rule prevails; as already 
stated, they await the happening of the event upon which they 
are limited, notwithstanding the determination of the particular 

(c) Fecmie. C. It. 4. [Fcst hip v. Alim, o. 33, post, Ch. XXVI. 

12 M. & Wei?, 279; Alexander v. Alex- (e) See Blagrove y. Hancock, 16 Sim. 
under, 16 C. B. 69. 371; Walker v. Mower, 16 Bear. 366, 

(d) Srackcnbury v. Gibbons , 2 Ch. D. where, however, tho trust was exeeti- 
417. See further as to contingeut re- toiy.] 

wainders of this kind since 40 & 41 Viet. 



PDF Compressor Pro 


RULE AGAINST PERPETUITIES. 

[estate. They are therefore void when that event is too remote; 
and] the fact that some of the objects eventually composing tho 
class were actually bom within tho period allowed by tho rulo of 
law, will not render the gift valid, quoad those objects. Thus, 
in Leake v. Robinson (/), where certain stock and monies were 
bequeathed to W. R. R. for life, and after his deccaso, to the 
child or children of tho said W. R. R. who, being a son or 
sons, should attain the age of t/rent//-fee, or being a daughter or 
daughters, attain that age, or be married with consent; and in 
case tho said W. R. R. should happen to die without leaving 
issue living at the time of his decease, or leaving such, they 
should all die before any of them shoidd attain twenty-five, if 
sons, and if daughters, before they should attain such age, or bo 
married as aforesaid, then to the brothers and sisters of the said 
W. R. R., on their attaining twenty-five, if a brother or brothers, 
and if a sister or sisters, on such ago or marriage as aforesaid. 
It appeared that five of tho brothers and sisters of W. R. R. 
wore bom before the testator’s death, and it was contended, there¬ 
fore, that the bequest, though confessedly void as to those born 
afterwards, was good as to these objects; for that no case had 
gone tho length of deciding, that persons who are capablo of 
taking under a will, should not take, merely becauso they are 
joined in a bequest with others who are incapable; but Sir W. 
Grant , M. It., held, that tho bequest was void as to the whole, 
observing, with his usual felicity:—“ The bequests in question 
are not made to individuals, but to classes; and what I havo to 
determine is, whether the class can take. I must make a new 
will for the testator, if I split into portions his general bequest 
to the class, and say, that becauso the rule of law forbids his 
intention from operating in favour of the whole class, I •will 
make his bequests what he never intended them to be, viz. a 
series of particular legacies to particular individuals; or, what ho 
has as little in his contemplation, distinct bequests, in each in¬ 
stance, to different classes, namely, to grandchildren living at his 
death, and to grandchildren bom after his death” (g). 


S 2 Mer. 3G3. 

The books abound with coses in 
the decision in Leake v. Robinson 
has been followed; it will be sufficient 
to refer to some of them, Judd v. Judd, 
3 Sim. 626; Newman v. Newman, 10 ib. 
61; Comport v. Austen, 12 ib. 218; Ring 
v. Hardwick, 2 Beav. 362; Bull v. 
Pritchard , 1 Buss. 213, 6 Hare, 6C7; 


Tawdry v. Geddcs, 1 R. & My. 203; 
Southern v. Wollaston, 16 Beaw 1G6; 
Merlin v. lllagrave, 26 Beav. 125; 
Bickford v. Brown, 2K. & J. 426; Read 
v. Gooding, 21 Beav. 478, 4 D. M. & G-. 
610; Rowland v. Tawney, 26 Beav. 67; 
Smith v. Smith, L. R., 5 Ch. 342, re¬ 
ferred to below.] 
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And even if all the members of the class had happened to he 
bom during the life of the tenant for life, or even in the lifetime 
of the testator himself, the gift would nevertheless have been 
absolutely void, as it is an invariable rule that regard is had to 
possible not actual events, and the fact that the gift might have 
included objects too remote is fatal to its validity, irrespectively 
of the event. 

Where the testator has combined with the remoto class a living 
person in such a manner as to constitute him a member of the 
class, the gift to him cannot bo distinguished from, and therefore 
shares the fate of, the gift to the other intended objects with 
which it stands blended and associated (h). [This conclusion 
was questioned by a learned judge (<), who thought the gift to 
the living person, when associated with a gift to a “class” (all 
to take as tenants in common), ought not to fail any more than 
it would if it had been associated with a gift to other named 
individuals to take with him as tenants in common. But the 
conclusion seems inevitable: for in the former case the share of 
the living person could not be ascertained but by reference to 
the number of members ultimately included in the class; and 
this could not be known within due limits. This it was that 
mado the living person one of the class, subject to all the con¬ 
ditions that appertained to that character. Leake v. Robinson 
shows that it is not the description of the legatees as childron or 
grandchildren that constitutes them a class, but tho mode and 
conditions of the gift. Sir W. Grant there observed (j), that 
supposing the distinction made (as was there attempted) between 
persons capable and persons incapable, there was still the diffi¬ 
culty of adjusting the proportions in which the capable children 
were to take, and in determining the manner and the period of 
ascertaining those proportions. 

Where this difficulty does not'exist, the rule in Leake v. Robin - 
son does not generally apply. Thus in Starrs v. Benboic (Z-), 
where the testator bequeathed 500 1. to each child that might be 
bom to either of the children of either of his brothers, it was 
decided by Lord Cramcorth that the gift was valid as to the 
children of nephews who were bom in the testator’s lifetime, and 
void as to the children of the other nephews. He said it was a 

th) Sorter v. Fox , G Sim. 485. (./) 2 Mer. 390. 

[(i) Per Stuart, V.C., James v. Lord (it) 3 D. M. & G. 390. See also TFU- 
Wynford , 1 Sm. & Gif. 68, 59. If tho Jeinson v. Duncan, 30 Beav. Ill, as to 
gift were in joint tenancy, would tho tho legacies of 2,000/.; as to the residue 
whole fund accrue to the individual? the case was like Leake v. Eobinwn. 
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[mistake to compare the case with Leake v. Robinson. The legacy 
given to one of the former set of children could not he had 
because there was a legacy given under a similar description to 
a person who would not ho able to take because the gift was 
too remote. 

Again, in Griffith v. Pownatl (/), A. had a power to appoint 
among all the children of B., begotten and to he begotten, and 
their issue; and in default, to the children equally. All the 
children that B. over had (six in number) were bom at the time of 
the creation of tho power, and A. appointed that the share which 
each child of B., begotten and to bo begotten, was entitled # to in 
default of appointment, should be held in trust for that child for 
life, and after its death for its ohildren. Sir L. Shad well, V. C., 
held the appointment valid. He said that, if the gift be of the 
bulk of the property amongst a sot of persons collectively, some of 
whom are within the rule of law as to perpetuity, but the rest of 
them are not, the gift is void in toto. That in tho coso before 
him the gift was not of the bulk of the fund, but the testator 
merely directed how the share of each daughter should go after 
her death. If there had been a seventh or eighth daughter, tho 
gift would have been bad as to their children ; nevertheless, the 
gift to the elder children would have been good. 

The distinction was disregarded in Greenwood v. Roberts (in), 
whore tho testator bequeathed personal property upon trust, 
among other things, to pay his brother Thomas an annuity of 
200/. a year, and after his decease to pay the same to and 
amongst such of his children as might be then Vicing in equal 
shares during their respective lives, and at tho decease of any of 
them, he ordered, that so much of tho principal or capital stock 
as had been adequate to the paymont of tho annuity to which 
the child so dying had been entitled during his or her life, should 
be sold, and tho produce thereof divided equally amongst tho 
children of him or her so dying, when they should severally 
attain the age of twenty-one years; ho gave them vested in¬ 
terests therein; and further directed that if any of tho children 
of his brother Thomas should at his (Thomas’s) death be dead 
and have left issue, such issue should be entitled among them to 
the same sum os they would eventually have been entitled to 
had their parents survived Thomas. Thomas survived the testa¬ 
tor, and left a son Bichord, who was alive at the death of the 
testator; but it was held by Sir J. Romitlg, M. B., that the 
[(2) 13 Sim. 393. (»») 15 Beav. 92. 
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[children of Bichard could not take. He said, “ The gift is, in 
the first instance, distinctly to a- class, namely, to such of the 
children of his brother Thomas as may be then living, and 
Bichard takes a life interest in that bequest solely in his charac¬ 
ter of one of those children. The gift over after the decease of 
those children is not confined to such of the children of his 
brother as should be alive at the testator’s decease, and nothing 
points to Bichard more than any other child of Thomas, who 
might be born after the death of tho testator. I am of opinion 
that I must, upon the expression used by tho testator, treat ‘ the 
children of him or her so dying ’ as another class, and that I 
cannot, because the testator has directed that on the death of 
Thomas the fund is to be equally divided between such of his 
children as shall be then alive, treat the bequest as if it had been 
a separato set of bequests to each of such children as eventually 
constituted the class; and therefore, in my opinion, ho has given 
this annuity to a class to be ascertained at a future poriod, and 
after tho death of each of the persons constituting that class to 
another class , some of whom aro prohibited by law from taking, 
by reason of the rule against perpetuities. If I am correct in 
this view, the rule in Leake v. Robinson must apply. I am of 
opinion that Bichard is neither mentioned nor individually de¬ 
scribed in tho will as a person taking (to use Lord CottenhanCs 
expression, in Roberts v. Roberts (m) ), a separate and individual 
portion of tho annuity bequeathed to Thomas, but that he takes 
it as one of a class, and that his children intended by the testator 
to take after his decease, are persons forming part of a class, 
somo of whom are precluded from taking, and consequently that 
tho gift over after his decease is void.” 

But Leake v. Robinson appears not to justify the use here 
made of tho word “class.” The grandchildren were not all 
of one class; there were as many separate classes of grand¬ 
children as there were children of Thomas, and although to 
save repetition the gifts to all these classes was included 
in one set of words, the gift to each of them was wholly 
independent of tho gifts to the others, its amount having been 
finally ascertained at the death of Thomas, when the number 
of his children who survived him or predeceased him leaving 
issue was known. A number of persons are popularly said to 
form a class when they can be designated by some general name, 
as “ children,” “grandchildren,” “nephews;” but in legal lan- 

[(«) 2 Phffl. 634. 
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[guage the question whether a gift is one to a class depends not 
upon these considerations, hut upon the mode of gift itself, 
namely, that it is a gift of an aggregate sum to a body of per¬ 
sons uncertain in number at the timo of the gift, to be ascer¬ 
tained at a future time, and who are all to take in equal or in 
some other definite proportions, the share of each being depen¬ 
dent for its amount upon the ultimate number of persons. Thus 
a bequest of 1,000/. to the children of A., the eldest child to take 
one moiety, the younger children the other moiety, is, in ordinary 
language, a gift to one class of persons, namoly, children; in tho 
logoi acceptation of the words it is a gift partly to an individual, 
namely, the eldest child of A., and partly to a class, namely, his 
younger children. On the other hand, a gift to A., B. and C., 
and the children of D., share and share alike, may, legally speak¬ 
ing, be a gift to a class (#*), but yet these persons would not in 
the ordinaiy acceptation of the term form a class. Moreover, 
under a gift to a class, if any of the class take, thoy tako the 
whole; tho subject of gift can never, therefore, bo partly disposed 
of and partly undisposed of; this shows that tho grandchildren 
in Greenwood v. Roberts did not take as a class, for supposing tho 
gift valid, the children of one child of Thomas would have taken 
part of the fund, whilo another part would havo been undisposed 
of if another child of Thomas had no children. 

The principle of Griffiths v. JPotcnall prevailed in Caitlin v. 
Brown (o), where a testator entitled to tho equity of redemption 
in lands, subject to a mortgage in fee, dovised them to T. B. C. 
for life, with remainder to all and every his child and children 
during their natural lives if more than one; and after the 
decease of any or either of such child or children then the part 
or share of him, her or them so dying was given to his, her or 
their child or children lawfully begotten, or to bo begotten, and 
to his, her or their heirs as tenants in common. T. B. C. loft 
several children, some bom in tho testator’s lifetime, some after 
his death; and it was held by Sir IF. P. TFood, V. C., that the 
shares of the children bom in the lifotimo of the testator wero 
well given to their children though the gift to the other grand- 

.[(«) Porter v. Fox, 6 Sira. 485; soe 9 Jur. N.S.,rt. 2, 301. In Re Chaplin's 
also Clark v. Phillips, 17 Jur. 886; Re Trusts, 33 L. J. Oh. 183, it was admit* 
Stanhope's Trusts , 27 Beav."201; Knap- ted by Wood, V.C., that naming some 
ping v. Tomlinson , 34 L. J. Oh. 7; As- of a class did not make it less a class; 
pinall v. Duckworth , 35 Bear. 307. Re yet ho held that tho named person 
Ann Wood's Will , 31 Boar. 323 (as to having died before the testator his share 
tho lapsed share), and Drakeford v. lapsed; which seems contradictory. 
Drakeford, 33 Beav. 46 are contra: sed (o) 11 Haro, 372. Sec also Vdndrr- 
qu., and as to the last-named case see plank v. King , 3 Hare, 1. 
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Romilly , M.R. 


Remarks 

thereon. 


[children failed. He thought Greenwood v. Roberts was distin¬ 
guishable because “ the children of the brother who were bom 
and in esse at the death of the testator, might all have been dead 
at the death of the brother, and the case therefore fell within the 
rule in Leake v. Robinson. It was a gift to a class, and all the 
members of the class might be persons without the limits. The 
children bom at the testator’s death might take no interest 
whatever. On this ground the decision in Greenwood v. Roberts 
was no doubt perfectly right.” And he intimated that the case 
before hhn might have been similar if the devise had been to the 
sons of T. B. C. living at his decease, with remainder to their 
sons in fee. 

Sir R. Kindersleij said ( p) lie was unable to see the distinction 
hero referred to: it appeared to him that in Cattlin v. Brown 
precisely the same observation would arise, and that it would be 
equally true that all tho children of T. B. C. that wero bom and 
in esso at the death of tho testator might die in the lifetime of 
T. B. C. Ho did not see how the observation or the ground of 
distinction applied; and it struck him that tho same reason 
whieh was given in support of Greenwood v. Roberts would have 
required Cattlin v. Brown to bo decided in the same way. It 
must also be observed that the M. It. himself declared (q) that the 
gift to grandchildren in tho latter case would undoubtedly have 
boon good if the class was to be ascertained at the death of 
Thomas; and he referred his decision to tho clause which sub¬ 
stituted the issue of any child of Thomas who should die before 
Thomas, in the place and to take the share of their parent, and 
to the fact that such issue took no vested interests until they 
attained twenty-one, so that if the children of Thomas who were 
living at the date of the will died before Thomas and left chil¬ 
dren who died under twenty-one leaving remoter issue, it would 
not be until these remoter issue attained twenty-one that the 
class would be ascertained, or the number of shares ascertained 
into which the fund would be divisible, and this would be too 
remote. This was a new ground. It was not taken in the case 
itself; doubtless because the substitution clause said nothing 
about the age of twenty-one. But if this clause is to be under¬ 
stood as so referring to the previous gift to grandchildren 
in remainder, as to import into itself the mention of that age, 
so also must it be deemed to import the declaration that the 

[(») Knapping v. Tomlinson, 34 L. J. [q) See Webster v. Roddington, 26 

Cli. 3. Bcav. 136. 
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[interests given were “vested.” Besides, the intermediate interest chapter ix. 
was given for the benefit of the grandohildren during minority. 

The distinction already noticed as having been taken by Sir jpgjjj v - 
W. Wood regarding Greenwood v. Roberts , was disregarded by Gift h( J ld voi(1 
him in Wilson v. Wilson (r). The bequest there was of a sum iu r art oul y* 
of money upon trust to pay the income to the testator’s wife 
during her life, and after her death in trust for the then present 
and future ohildren of I. L. who should be living at the death of 
the testator's wife , and who should attain the age of twenty-one 
or marry, in equal shares; and the testator directed that the 
shares of each daughter should be settled upon trust for her 
for life, and after her death for her children. Sir W. Wood, 
decided that the trust in favour of a child of a daughter who 
was living at the death of the testator was valid. lie said, “ I 
can conceive no ground why in respoct of a child of I. L. in esse 
at the time of the testator’s decease there should not bo a direc¬ 
tion that her share should be settled on her children. In Porter 
v. Fox (#) and that class of cases the difficulty arises from there 
being a gift to a class of persons some of whom can take whilst 
others cannot. In theso casos it cannot bo ascertained what is 
the share of each, and hence tho gift is held void as to all. 

Here, however, the children of each child of I. L. form a sepa¬ 
rate class, and the share of each class is separately ascertainable.” 

Cattlin v. Brown was followod by Sir R. Kimlersley in Knapping v. 
Knapping v. Tomlinson (t), whore tho devise was identical in its 
terms with that in the former case. The V. 0. reviewed all the in part only, 
cases, and expressed his entire concurrence with Sir W. Wood's 
decision. Sir J. Romitty , having also declared (u) his approval 
of that decision, and having referred his own decision in Green¬ 
wood v. Roberts to grounds whioh, at all ovents, remove it from 
apparent opposition to the other authorities (x), it must bo taken 
as settled that where the shares of all the separate stocks can be 
ascertained within legal limits, as in thoso authorities, the rule 
in Leake v. Robinson is not applicable so as to dofeat limitations, 
otherwise valid, of the separate shares. 

Neither does the rule extend to cases whore, in tho event of Where the 
the death of any of the original class, another class is substituted StituSomS 
in his place. Thus, if a fund is bequeathed to the children of gg* alon « 

A. (a person living at the testator’s death), and if any of them 

[(r) 4 Jur. tf.S. 1076,28 L. J. Ch. 95. Beav. 137, 138. 

(#) 6 Sim. 485. (.r) Arnold v. Congreve, 1 H. & My. 

(!) 34 L. J. Ch. 3, 10 Jur. N. S. 626. 205 (where the point was not taken) is 

(«) In Webtter v. Sodding ton, 26 over-ruled. 
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[should die before the period of distribution {c.g. before attaining 
the age of twenty-one) his share is given to his issue, to vest in 
them at twenty-one; here the substituted gift to issue of a child 
bom after the tostator’s death is obviously too remote, and the 
child’s share remains undisturbed; but the substituted gift to 
issue of a child bom in the testator’s lifetime is valid, for the 
fund is, in any event, to bo divided into as many shares as there 
are members of the original class, i.e. children of A.; os in 
7 Vilson v. Wihonj tho issue of each child of A. forms a separate 
class, whose sharo is separately ascertainable (//). 

On the other hand, if the gift to the issue is not substitutional 
but original and concurrent with that to children, as, if tho 
bequest be to such of the children of A- as attain twenty-one, 
and the issue who attain twenty-one of such of tho children of 
A. as die under twenty-one, per stirpes. Here they all form 
but one class, the share of no one of whom cah be finally ascer-, 
tained without reference to tho shares of all the others. And as 
some of this class may obviously not bo ascertained within a life 
in being and twenty-one years, tho whole gift fails (s). It is 
tmo that, according to tho terms of tho gift, the minimum share 
of each would bo ascertained within a life in being (i.e. the life of 
A.) and twenty-one years after. But the maximum wpuld re¬ 
main uncertain until it was seen whether tho issue of any child , 
dying under ago and leaving issue did or did not attain twenty- 
one, which would clearly be beyond the legal period.] 

Tho dootrino that tho validity of a gift is to be tried by 
possible not actual events is, of course, applicable no less to gifts 
to individuals than to gifts to classes. If, therefore, the devise 


[(#) Fucker v. Scott, 33 Bcav. 511, ap¬ 
pears to bo a case of this kind; but the 
report is very imperfect. The question 
whether a gift is original or substitu¬ 
tional is not peculiar to the subject of 
remoteness. It is dealt with, post Ch. 
XXX. s. 3. See also Ch. XLIX. s. 1. 
One example will here be useful. In 
Stuart y. Cockerell, L.R., 5 Ch. 713, tho 
bequest was to S. for life, remainder to 
his eldest son for lift', remainder to E. 
for life, and after the death of the sur¬ 
vivor of the tenants for life “ to tho 
children of S. share and sharo aliko if 
more than one, and if but one then to 
such one child and the child or children 
of such of tho children of S. as shall be 
then dead, according to the Statute of 
Distribution; but in caso there shall be 
no child or grandchild of S. then living, 
then” over. At the death of the tes¬ 
tatrix S. had no child. Without the 


gift over this would have been a vested 
gift to the children of S., with a sub¬ 
stitutional gift to grandchildren (Re 
Bennett' 1 * Trusts, 3 K. & J. 280; Bald¬ 
win v. Rogers, 3 D. M. & Q-. 649); but 
the gift over wan held to show that no 
children of S., except such as were living 
at the period of distribution, were ob¬ 
jects of the gift, and that the children 
then living and the children of such of 
the children as wero then dead formed 
one class. 

(s) Smith v. Smith, L. R., 5 Ch. 342; 
Stuartv. Cockerell, Bup. ; Seamanv. Wood, 
22 Beav. 591; Webster v. Boddington, 26 
Beav. 128 ; Hale v. Hale, 3 Ch. D. 643; 
Bentinck v. Duke of Portland, 7 Ch. D. 
693. In Be Moseley's Trusts, L. R., 11 
Eq. 499, 502, it was overlooked thfct 
issue as well as children were required 
to attaiil twenty-one: this made the 
whole gift void. 
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or bequest be in favour of an unborn person, who may not cdapteb nc. 
answer the requirod description within a life and twenty-one 
years, it will be void, although a person should happon to answer 
the description within such period. Thus, if a testator give real 
■ or personal estate to an unborn person, who shall thereafter 
happen to acquire some personal qualification, which is attainable 
at any period of life, and is not necessarily confined to minority, 
as in the case of a gift to tho first son of A. who shall obtain a 
commission in the army, take a degree at tho university, or 
marry («), it is conceived that tho gift would be void, even 
though A. should happen to have a son who should answer the 
required qualification beforo tho age of twenty-one. 

[Thus, in Lord Dungannon y- Smith (/>), whoro a testator Lord Dun- 
devised leaseholds in trust for his grandson A. for life, and after V ' 
his death “ to permit such person who for the time being would 
• "tAke by descent as heir male of the body of his said grandson to 
take the profits thereof until some such person should attain the 
age of twenty-one years, and then to convey the same unto such 
person so attgining tho ago of twenty-one years” absolutely, 
with a gift over {< if no such person should live to attain” that 
age. The eldest son of A. attained twenty -0110 in his father’s 
lifetime,'and claimed tho property as having, in event, vested 
'within legal limits. lie contended tliat the deviso might bo 
read as containing separato gifts, to the eldest son, if he attained 
twenty-one, if not, to tho first other heir male who should attain 
that age; but it was held otherwise, for there was no gift to 
the eldest son, except as one of a set or series of persons, any 
one of whom might come within the description, whether he 
was within the limit or not, and there was no authority for 
moulding or splitting the bequest in the manner proposed. 

The case was considered to bo analogous to Leake v. Robinson. 

Again, in Hodson v. Rail (c), a gift over of a share of any 
child of the testator, in case of failure of its issue at any time 
during the life of the child’s husband or wife, was held void; 
since the husband or wife might be a person not bom at tho 


[(«) To these may be added the nancof 
a gift to the first son of A. who shall bo 
in holy orders (as in l'roctor v. Bishop of 
Bath and Wells, 2 H. Bl. 368), for al¬ 
though such orders are never conferred 
on any one under the ago of twenty- 
three, yet A. may have a son who ib 
qualified andtakes orders inhis lifetime. 

( b) 12 Cl. & Fin. 616, 10 Jur. 721, 

J.—VOL. I. 


Sng. Law of Prop. 342, and seo Ibbetson 
v. Ibbetson, 10 Sim. 4 05, 5 My. & Cr. 26; 
Wainmanw. Field, Kay, 507; also Merlin 
v. Blayravc, 25 Beav. 125; and cf. Har¬ 
vey v. Harvey, 5 Beav. 134. 

(p) 14 Sim. 658. See also Lett v. 
Jtandall, 3 Sin. & G. 83 ; Buchanan v. 
Harrison, 1 J. & H. 665 ; Ite Herricks' 
Trusts , L. JR., 1 Eq. 551. 


T 
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chapteb xz. [testator’s death, and might survive the child more than twenty- 
one years, and the gift over would thus take effect after the 
expiration of a life and twenty-one years. 

Vesting of Again, where freehold lands are limited in striot settlement, 
pertygiven°in aa d leasehold or other personal property is vested in trustees, 
mentmustnot u P on corresponding trusts, hut so as not to vest absolutely in 
be deferred any tenant in tail till he shall attain the age of twenty-one 
intaifattahis y ears > but 011 death under age to devolve as the freeholds, 
twenty-one. this trust, so far as it is limited in favour of tenants in tail, is 
void, since by the death of successive tenants in tail under age 
and leaving issue the vesting of the leaseholds might be deferred 
beyond the period allowed by law. Care should therefore bo 
taken that the vesting is only deferred till some tenant in tail 
by purchase attains the age of twenty-one years (d). Similarly 
in all cases whore under a deed or will a strict settlement is 
created, and (as is usually done) power is given to the trustees 
during tho minority of any person entitled under the settlement 
to manago and let tho property and receivo the rents and 
profits (e), or to cut timber and sell it (/), and invest the moneys 
arising thereby in the purchase of other lands to be settled to 
the same uses, the exorcise of these powers must be carefully 
restricted to the period of the minorities of tenants in tail by 
purchase, else the powers will be altogether void (y). 


* Observa¬ 
tions on 
Browne v. 
Stoughton. 


[(rf) This is the common form, David¬ 
son’s Common Forms, p. 210. If tho 
clauso stops short with tho proviso 
against absolute vesting, and omits the 
concluding gift over, remoteness is 
avoided without help of the words “by 
purchase.” For then thero is no gift 
of tho personalty except in the primary 
trust, and under this trust it vests ab¬ 
solutely in tho first tenant in tail by 
purchase: and the proviso, being but 
an accessory to that, must be construed 
also to relate only to tenant in tail by 
purchase, Christie v. Gosling , L. R., 
1 II. L. 279; Martelli v. Ilollowag, 
L. R., 6 H. L. 532. According to 
this construction, however, the inten¬ 
tion to keep the two species of pro¬ 
perty together as long as possible fails. 
The concluding gift over is required to 
effectuate this Intention, and as this 
gift contains trusts for tenants in tail 
taking by descent the rule of construc¬ 
tion established in Christie v. Gosling is 
inapplicable, and the words “ by pur¬ 
chase” are needed to obviate remote¬ 
ness ; seo Gosling v. Gosling , 1 D. J. & 
S. 16. See further on this subject, post, 
Ch. XLIV. s. 3. 

(r) lade v. llolford, 1 W. Bl. 428, 


Amb. 479, Feamc, C. R. 530, n.; Browne 
v. Stoughton , 14 Sim. 369; Searisbrick v. 
Skelmcrsdale, 17 Sim. 187; Turcin v. 
Neiccombe, 3 K. & J. 1G; Floger v. 
Bankcs, L. R., 8Eq. 115 (where, how¬ 
ever, tho powers were annexed to an 
anterior term). 

(/) Fcrrand v. Wilson, 4 Hare, 373. 

[g) * Mr. Lewis, in the supplement to 
his work on Perpetuities, doubts the 
correctness of tho docision in Browne v. 
Stoughton, conceiving that such trusts 
arc, likccxccutorylimitations engrafted 
on an estate tail, barrablc along with 
the estate tail, and therefore not void 
for remoteness. But the trustees clearly 
have an actual estate in the lands, which 
estate is not subsequent or collateral, 
but anterior to the estate tail, and the 
trusts declared cannot therefore be af¬ 
fected by any act of the tenant in tail. 
This is clear from Marshall v. Ilollowag , 
where there was no term anterior to the 
estate tail, nor was the destination of 
the accumulated fund (if made) too re¬ 
mote, being identioal with that of the 
general personalty, the gift of which 
was held good. The sole ground ef the 
determination therefore was, thafc“ the 
trust for accumulation could not be 
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[The invalidity of suoh trusts admits, however, of one exception, chapter ix, 
namely, where the fund arising therefrom is to he applied in Rule against 
discharge of incumbrances affecting the estate (/<), for then they 
only prescribe a particular mode of paying the inoumbrances, toaooumuia- 
whioh, in case of a mortgage, the inoumbranoer himself might menuTfits. 
adopt by entering into reoeipt of tho rents and profits, and may 
at any time be put an end to, either by the owner paying tho 
inoumbrance, or the incumbrancer enforcing his claim against tho 
oorpus of the property; thus there is no restraint on alienation. 

As the payment of all tho debts of a testator can now be enforced 
out of his real as well as his personal estate, there seems, on the 
principle above noticed, no reason at tho present day to doubt the 
validity of a trust for the accumulation for any period, however 
long, of the inoomo of all or any part of a testator’s property, 
whether real or personal, for the purpose of paying his debts (/).] 


[split or severed, so as to place part be¬ 
fore the first estate tail (which would 
be neither too remote nor barrable), and 
part after (which would be too remote 
if it were not barrable). The whole was 
an entire limitation, and must stand or 
fall together. * 1 The other was tho bet¬ 
ter view, but the point is now well 
settled,” Sag. Law of Prop. 349. If 
in Browne v. Stoughton the trust had 
been barrable along with the estate tail 
some startling results would follow. 
Suppose, for instance, that instead of 
an accumulation being directed during 
minority, it had been directed during 
the first tweuty-oncycars sifter the tes¬ 
tator’s death to raise money for pay¬ 
ment of legacies, it must follow that tho 
tenant in tail, if of full age, could bsir 
the trust, and deprive the legatees of 
their legacies. Browne v. Stoughton, 
cannot therefore be distinguished from 
Lord Southampton v. Marquis of Hert¬ 
ford , 2 V. & B. 64, on the ground that, 
in the latter, a term was created an¬ 
terior to tho estate tail; indeed Lord 
Eldon , in Marshall v. Holloway , 2 Sw. 
446, expressly said that that made no 
difference. See also 3 Jur. N. S., pt. ii. 
181. v Mr. Sanders went even further 
than Mr. Lewis; in an opinion (Sun¬ 
ders on Uses, 5th cd. p. 203, n.) ho says, 
with respect to Lord Southampton v. 
Marquis of Hertford, “ It fa not easy to 
discover the ground of tho decision, but 
it is to be observed that the term of 1000 
years preceded tho limitations in tail; 
and it seems to bo inferred that a reco¬ 
very by tenant in tail, subject to tho 
term, did not destroy the preceding 
trusts of the term. If this be the case, 
thete is a great fallacy in the inference; 


for tho trusts of a term created for the 
purposes of a settlement, must follow 
the ultimate devolution of the inherit¬ 
ance, and not the inheritance the trusts 
of the. term. A recovery by tenant iu 
tail would nequire the fee simple, and 
render the term attendant on tho in¬ 
heritance discharged of the trusts for 
accumulation.” But Case v. Drosirr 
(ante, p. 259) shows that Mr. Sanders ’ 
opinion docs not represent the accepted 
view of the law on this point. In Metier 
v. Stanley, 2 D. J. & S. 183, where one 
having freeholds for lives devised his 
real and personal estate to trustees, and 
directed them to keep up the policies on 
the existing lives (which hchad insured), 
and from time to time to renew the lease 
and insure the new lives; and subject 
as aforesaid lie gave the property to A. 
for life, remainder to his first and other 
sons in tail, &c.: Turner, L. J., said he 
was not satisfied that the trust could (as 
was contended) bo held valid as to re¬ 
newal on the dropping of existing lives, 
and invalid (for remoteness) as toothers; 
ho thought, however, it was valid as to 
all, since there must necessarily be a 
person who within tho lawful period 
would have absolute command over the 
estate and consequently over the trust. 

(A) Lord Southampton v. Marquis of 
Hertford, 2 V. &B. 54, see p. G5; Bate¬ 
man v. Hotchhin, 10 Beav. 420; Briggs 
v. Earl of Oxford, 1 D. M. & Q-. 363, and 
see Bacon v. Troetor, T. & R. 40. Iu 
the two first cited cases there was a pre¬ 
ceding term, so that it is absolutely 
necessary to refer them to this special 

1 ground. See also Gilbertson v. Richards, 
5 H. & N. 453. 

(<) Teuart v. Lawson, L. R., 18Eq.490.] 

2 
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CHAPTER IX. 

As to provi¬ 
sions for 
grand¬ 
children. 


Testator may 
mould his dis¬ 
position ac¬ 
cording to 
subsequent 
events. 


Tollemache v. 
Earl of Covert' 
try. 


A testator is in less danger of transgressing tlie perpetuity-rule, 
whilst providing for his own children and grandchildren, than 
when the objects of his bounty ore the children and grandchildren 
of another, since, in the former case, he has only to avoid post¬ 
poning the vesting of the grandchildren’s shares beyond their 
ages of twenty-one years, and then the fact of the gift extending 
to after-born grandchildren would not invalidate it, beoause all 
the children of the testator must be in esse at his decease, and 
their children must be born in their lifetime, so that they neces¬ 
sarily como into existence during a life in being. On the other 
hand, a gift embracing the whole range of the unborn grand¬ 
children of another living person would be clearly void, though 
the shares should be made to vest at majority or even at birth, 
for the grandfather might have children born after the testator’s 
decease; and as the gift would extend to the children of such 
after-born children, it would be absolutely void for remoteness, 
and that, too, according to the principle already laid down, with¬ 
out regard to the fact of thoro being any such child or not. 

Of courso a testator may so frame and mould his disposition 
as to make its validity depend on subsequent events; or, in 
other words, avail himself of the courso of circumstances poste¬ 
rior to the making of his will, in order to get as wide a range of 
postponement as possible; for instance, ho may convert the in¬ 
tended estate tail of a person then unborn, into an estate for lifo 
in case of his happening to come in esse in his (the testator’s) 
lifetime. In all cases of failure under circumstances of this 
nature* the deficiency is one not of power but of expression; and 
the question in every instance is, whether the testator has clearly 
shown an intention to take the most ample range or period of post¬ 
ponement, which subsequent circumstances admit of. A point of 
this kind was much canvassed under the will of Lord Yere (/•), 


(k) lord Deerhurst v. Duke of St. Al¬ 
ban's, 5 Mud. 232; S. C. in D. P. nom. 
Tollemache v. Earl of Coventry, 2 Cl. & 
Fin. Gil, 8Bli. 547; compare this case 
with Trcgomoell v. Sydenham, 3 Dow, 
194, where a testator, after devising 
lands (subject to certain terms for years 
which hecreated for the purposes there¬ 
inafter mentioned) to A. for life, re¬ 
mainder to his first and other sons in 
tail male, with remainder to the eldest 
daughter of A. in tail general, with re¬ 
mainders over, directed that when a cer¬ 
tain Bum of money should be raised out 


of the rents of his lands under a term of 
sixty years,* tho same should be settled 
to the use for life of the person who 
happened then to bo entitled in posses¬ 
sion under the limitation in his will, with 
remainder (in effect) to his issue in strict 
settlement. When the time arrived for 
laying out the money, it happened that 
the person entitled m possession under 
the limitation in question was not in 
esse at the testator’s death, and there¬ 
fore could not be made tenant for life 
with remainder to his issue; but the 
grounds on which Lords [Redesdale and] 


* This was before tho Tlicllusson Act, post, s. 3. 
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who bequeathed to trustees all his household goods, fur nit ure, 
pictures, books, linen, &o., upon trust to pormit his wife to have 
the use of them during her life, and, upon her death, to permit 
his son A. 13. to have the use of the same goods, &c., for his life, 
and, upon the decease of the survivor of his (the testator’s) wife 
and son, in trust for such person as should from time to time bo 
Lord Yere, it being his will that the goods, &c., after the decease of 
his wife, should from time to time go and bo held and enjoyed with 
the title of the family, as far as the rules of law and equity would 
permit. At the death of the testator, the title of Lord Yere 
descended upon his son, the legatee for life, upon whoso decease 
it descended to his son, (the testator’s grandson, who was also 
living at the death of the testator,) and, upon the death of the 
grandson, it descended to the testator’s great grandson, who 
was bom after the death of the testator. The chief strugglo was 
between the personal representatives of the grandson and those 
of the great grandson. As tho former was born in the testator’s 
lifetime, it was clear, that he might havo been made legatee for 
life, with remainder absolutely to tho person next in succession, 
and tho question, therefore, was, whether tho will authorized 
such a construction. Sir J. Leach, Y. C., before whom the case 
was originally brought, decided in the affirmative; his Honor 
observed—“ He gives to such person as shall from time to time 
be Lord Yere, becauso his purpose is, that the enjoyment shall 
be continued with the title of the family, as far as the rules 
of law and equity will permit; in other words he gives to such 
person as shall from time to time be Lord Yere, with a declara¬ 
tion that each Lord Yere, in succession, shall take the uso and 
enjoyment until there be a Lord Vere who cannot, by the rules 
of law and equity, be confined to the use and enjoyment only (/). 
This declaration, therefore, is nothing more than a legal quali¬ 
fication of the prior general description of his legatees, and the 
effeot is the same as if the will had been in the following form:— 

* Upon trust for such person as shall from time to time be Lord 
Yere, it being my intention that tho absolute interest shall not vest 
in any Lord Yore, who may, by the rules of law and equity, be 

Eldon rested the decision of the house actual rule of law, we must add in each 
show that if the person entitled in pos- instance, “ with remainder to the next 
session had hapj)ened to be a person in successor;” for the legal prohibition is 
esse at the testator’s death, the trust not to the giving a life interest to an 
for laying out the money would in their unborn person, but to the engrafting on 
opinion have been legal. See the will such life interest a remainder over to 
stated at length, post, Ch. XVIII. s. 2. the issue of such person, or any other 
(t) In order to render the sovcral unborn person. Vide some remarks on 
positions in the text consistent with the this point, post, p. 279. 


277 


CHAPTER IX. 

Devise to a 
person who 
might not 
answer a cer¬ 
tain qualifica¬ 
tion within al¬ 
lowed period, 
hold void, ir¬ 
respectively of 
evont. 



PDF Compressor Pro 


278 

CIIATTEB 


HULE AGAINST PERPETUITIES. 

ix. limited to the use and enjoyment only’ (;»). In this view of the 
case, there is a direct gift, and nothing executory. By the rules 
of law and equity, every person living at the death of the testator, 
who should become Lord Vere, might he limited to the use and 
enjoyment only (m). The son and grandson of the testator were 
living at his death, and both, therefore, limited to the use and 
enjoyment only (in) ; hut the child who succeeded the grandson 
as Lord Yere and Duke of St. Albans, was not living at the death 
of the testator, and could not, therefore, by the rules of law and 
equity, he limited to the use and enjoyment only («»). He took, 
therefore, an absoluto interest, which is now vested in his per¬ 
sonal representative.” 

[This judgment was affirmed by Lord Lyndhurst , hut was 
reversed in D. P. on the advice of Lord Brougham , C. He ad¬ 
mitted that the testator might lawfully have limited tho chattels 
to go according to tho decree of the Y. C. if he had used the 
proper words; but first he said there was no authority for 
putting that construction on the words used ; and secondly he 
took a now objection, founded on the bequest being an attempted 
annexation of chattels to an honour; which he described as an 
attempt to create a new species of limitation in succession, un¬ 
known to the law, to spring up with the person, i. e. to the 
Lords Yere whoever they might be; and he mentioned certain 
contingencies, especially a possible abeyance of the honour, 
which, in his opinion, showed that there might be no one to 
answer that description within the allowed period: and although 
none of thoso contingencies had happened, the soundness of the 
limitations could not depend on the event. 

Lord St. Leonards has criticised this judgment (»), and has 
adduced authorities to show that chattels may be limited to go 
along with an honour ; and with regard to the question of con¬ 
struction (which is of the greater interest here), he distinguishes 
between a compendious limitation to several persons successively, 
where tho logal limit can clearly be marked, as in Lord Yere’s 
will, and a limitation like that in Lord Dungannon v. Smithy 
where only one person was to take, and it depended on the event 
whether the person who lived to answer the description would or 
would not come in esse within the legal period. He thought 
Trcgoniccll v. Sydenham a grave authority for giving effect to 
such a limitation as that in Lord Vere’s will as far as the events 
would allow, keeping within the legal boundary.] 

(*») Seo last note. [(«) Law of Prop. 336.] 
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If the objects of a future gift are within the line prescribed by - chapteb ix. 
the rule against perpetuities, of course it is immaterial what is Gift to un- 
the nature of the interest which such gift confers (o). It would ^uievS. 
be very absurd that persons should be competent to take an es¬ 
tate in fee in land, or an absolute interest in personalty, and 
nevertheless be incapable of taking a temporary or terminable 
interest, (for the larger includes the loss,) and yet it would not 
be difficult to oite dicta, nay, even to adduce a decision (p ), pro¬ 
pounding the doctrine, that a life interest cannot be given to an 
unborn person. The fallacy has probably arisen from the terms 
in which the general rulo has been ordinarily laid down, namely, 
that you cannot give an estate for life to an unborn person, with 
remainder to his issue, which has been read as two distinct pro¬ 
positions, the one ailirming the invalidity of a limitation for life 
to an unborn person, and the other the invalidity of a limitation 
to the issue; though, in fact, all that is meant to be averred is, 
that a limitation to the children or issuo of an unborn person, 

[following a gift to such unborn person,] is bad, as it clearly is, 
since such children or issue may not come in esse until more 
than twenty-one years after a life in being (q). [Taken as con¬ 
taining two separate propositions, tho rule is not true in either of 
its branches, for a legal remainder immediately expectant on a 
vested estato of freehold may be limited, not only to an unborn 
person, child of a living person, but to any unborn person what¬ 
ever, since, in order to take, such unborn person must, as we 
have seen (r), come in esse during the subsistence of the previous * 
estate, that is, of a vested estate for life or in tail, otherwise the 
contingent remainder to him will fail. Indeed it is clear from 
Cadell v. Palmer (s) that even a long succession of estates for life As tosucecs- 
to unborn persons and their issues is valid, if subjected to tho tioMtoua- 
restriction, that in order to take they must come into existence persons 
during lives m being and twenty-one years afterwards. In that i n es so within 
case a direction to limit successive estates for lifo to every person ^^ owed 
who, being in the line of the heirs male of 0.13., should come 
into existence during the period of the lives of twenty-eight 


(o) Cotton v. Heath , 1 Roll. Ab. 612, 
pi'. 3; Marlborough vt Godolphin, 1 Ed. 
415; Doe d. Tooley v. Gunnis, 4 Taunt. 
313 ; Doe d. Lmreage v. Vaughan , 1 D. 
& By. 62, 6 B. & Aid. 464; Ashley v. 
Ashley , 6 Sim. 368; Derm v. Page, 3 T. 
R. 87, n.; Hay v. Dari of Coventry, 3 T. 
R. 83; Foster v. Romney, 11 East, 694; 
Bennett y. Lowe , 6 If. & Pay. 486, 7 
Bing. 636; Routledge v. Dorril, 2 Ves. 
jun. 366; [Burley v. Evelyn , 16Sim. 290; 


Hampton v. Holman , 5 Ch. D. 183; and 
see Eeamc, C. R. 603.] 

(p) Hayes v. Hayes, 4 Russ. 311; [see 
as to this case, 6 Haro, 260,1 Coll. 37, 

5 Ch. D. 188. 

(a) See 11 Hare, 375. 

M See Doe d. Winter v. Pdrratt, 9 Cl. 

6 Fill. 606, and ante, p. 257; and re¬ 
member the distinction there taken be¬ 
tween legal and equitable limitations. 

(*) Ante, p. 252. 
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chapter ix. [living persons and twenty years after the decease of the survivor 
of thorn was held valid. . TJnder this devise it was possible that 
five successive generations, all unborn at the decease of the 
testator, should have token estates for life, and also (under fur¬ 
ther gifts in the will not notioed here) that after the decease of 
the last of the five generations, a sixth generation might have 
taken an estate tail with remainders over. So where there was 
a gift to issue of A. (a living person), to vest on a remote event, 
and a gift over to B. if there should he no issue of A. who 
should survivo the testator and A., the gift over was held valid, 
the word “survive” importing that the issue here spoken of 
were not all issue or all included in the previous gift, but such 
as should be bom in the lifetime of tho persons whom they were 
to survive, viz., the testator or A. ( t ). 

These considerations would seem to settle] a point which has 
not, it is believed, been the subject of positive decision, namely, 
whether a devise which either from the nature of the subject of 
gift, as in tho case of a life estate, or from the nature of the 
qualification superadded to tho devisee, as in the instance of a 
gift to children living at the death of tho testator, can never 
extend beyond the period allowed by the rule of law, is good 
though limited to arise upon an event which might, abstractedly 
considered, happen aftef that period, as an indefinite failure of 
issue ; in other words, whether a bequest, in a will made before 
1838, if A. shall die without issue, to B. if then living, is to bo 
* regarded in precisely the same light as a gift, in case A. shall 
die without issue living B. Upon principle it is difficult to per¬ 
ceive any solid difference between the two cases; and the opinion 
of Mr. Fearne {u) seems to have been in favour of the validity of 
the former limitation, though none of the cases cited by this dis¬ 
tinguished writer go directly to the point. In Oakes v. Chal - 
font (#), which is his leading authority, the words “for want of 
such issue” evidently pointed at the children who were the objects 
of the proceding gift, and tho bequest over was therefore clearly 
good, as a simple substituted gift. [Sir LI. Kenyon , in Jee v. 
Audlcy (y), expressly statos such a limitation to be good.] Sir 
W. Grant , though at one time ho expressed doubts on the sub¬ 
ject (s), [seems latterly to have been of the same opinion (a), and 
the authority of Lord Brougham is on the same side (6).] The 

[(<) Geer, luldtll, L.R.,2Eq. 341. See 
also Lachlan v. Reynolds, 9 Hare, 79C.] 

(w) C. It. 488, 600, Butler’B note. 
he) Pollex. 38. 

[(jr) 1 Cox, 326.] 


(;) Barlow v. Salter , 17 Ves. 483; see 
Sugd. Gilb. Uses, 277, n. 

[(«) Massey v. Hudson , 2 Mer. 133. 
(6) Campbell v. Harding , 2 It. & My. 
406. 
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question is now of somewhat diminished interest, [since it gener¬ 
ally arises on a gift “ in default of issue,” which words, in wills 
made since 1837, are not generally to ho construed as referring 
to an indefinite failure of issuo; hut it is still of some import¬ 
ance, because it may arise on a gift limited to take effect on any 
other event which, abstractedly considered, is too remote.] 

As a gift for life to an unborn person is valid, so it is clear is 
a remainder expectant on such gift, provided it be made to take 
effect in favour of persons who are competent objects of gift (r); 
though hero also a fallacy prevails; for it is not uncommon to 
find it stated in unqualified terms, that, though you may give a 
life interost to an unborn person, every ulterior gift is necessarily 
and absolutely void; and somo countenance to this doctrine is 
to be found in the judgment, as reported, of an able Judge (d), 
though the adjudication itself, rightly considered, lends no sup¬ 
port to any such doctrine, as the ulterior gift, which was there 
pronounced to be void, was nothing moro than a declaration that 
the property should go according to the Statute of Distribution; 
so that the claim of the next of kin, who was hold to be entitled, 
was perfectly consistent with the will, unless, indeed, it applied 
to tho next of kin at the death of the unborn legatee for life, 
which would have been clearly void, as embracing porsons who 
would not have been ascertainable until more than twenty-one 
years after a lifo in being; but for this construction there seems 
to have been no ground. 

[But the absolute interest, however parcelled out, must be so 
limited as necessarily to vest (if at all) within the legal period. 
Thus, if a devise be made to an unborn person for life, and in 
case he should die without issue living at his death, or under tho 
age of twenty-two years, then to B., this remainder is void, since 
it depends on the termination of a particular estate by an event 
which may not happen within a life in being and twenty-one years. 
It has been suggested that an interest to arise on such an event 
in an ascertained person is now good, because by a modem sta¬ 
tute (e) contingent interests may bo disposed of at law (/); and tho 
suggestion finds support in principle in a decision of Sir J. Stuart, 
who, in Avern v. Lloyd (y ),—where personalty was bequeathod to 
tho issue of A., a living person, share and share alike, for their 


[(c) Rout ledger. Dorril , 2Ves. jun. 300; 
Evans v. Walker , 3 Ch. D. 211.] 

(d) See Cooke v. Bowler , 2Kco. 53. 
[(<•) 8 & 9 Yiot. c. 106, b. 6. 


(/) Gilbertson v. Richards, 4 II. & N. 
277, 5 ib. 453. 

(?) L. R., 6 Eq. 383. 
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[lives, and for the survivors and survivor, and after the decease 
of the survivor, to the executors, administrators and assigns of 
the survivor,—held the ulterior limitation valid, on the ground 
that “ each of the tenants for life had as much right to alien his 
contingent right to the absolute interest as to alien his life 
estate.” 

Now the rule against perpetuity has always in terms required 
the vesting of estates within the prescribed limit. The first 
instance of an executory gift void for remoteness given by Mr. 
Fearne ( h ) is a devise to A. and his heirs, and if A. die without 
heir, then to B.; which, according to the suggestion, would now 
be good. The rule as it affected equitable interests, whether in 
real or personal estate, was in corresponding terms: yet these 
wore always alienable. It is submitted that the statute referred 
to has not made any change in the rule, and that the law is as 
laid down by Sir It. Malms , V. 0., in a caso (?) where a tostator 
having under his ante-nuptial settlement an exclusive power of 
appointing land to his issue, appointed it by his will to his son 
A. in fee, but if the son should have no child who should attain 
twenty-one, then to the testator’s grandson B. in fee. The V. C. 
held that the gift over was void for remoteness. 

That the old rulo is unchanged also as regards remainders is 
shown by the dictum already cited of Sir W. Wood, who long 
after the passing of the statute said that “a contingent remainder 
cannot bo limited as depending on the termination of a particular 
estate whose determination will not necessarily take place within 
the period allowed by law” (A). 

That the right of alienation is not sufficient of itself to exolude 
the rule is further shown by Curtis v. Lukin (l), whdre certain 
property was bequeathed in trust to accumulate the income for 
sixty years, and to apply part of the fund so formed for the 
benefit of class A. and pay the rest to class B.; both classes 
would be ascertained within lawful limits, but the proportions in 
which the fund would be divisible between them depended on 
contingencies which could not be ascertained until the end of the 
term of sixty years. It was contended that, inasmuch as the 
henefioiaries as soon as ascertained had full power to dispose of 
the fund and stop further accumulation, the case was not ob- 

[(h) C. R. p. 445. where the question of remoteness was 

(t) Re Brown £ Sibly, 3 Oh. D. 156 ; not mooted, 
sec also observations by the same judge (k) 11 Hare, 374. 

(L.R.,7Eq. 369)ouu4rcmv./.%d,sup., (/) 5 Bear. 147.] 

and on Ashley v. Ashley, 6 Sim. 358, 
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[noxious to the rule against perpetuity; but Lord Langdalc held ammanx. 
that, although among themselves they might moke a title to the 
fund, yet eaoh of them would be uncertain as to the amount of 
his share, and therefore that the trust could not be sustained. 

And it was not suggested that the power which each undoubtedly 
possessed to alien his contingent share protected the case from 
the rule.] 

Where a devise is void for remoteness, all limitations ulterior Limitations 
to or expectant on such remote devise aro also void, though the ronSodoviBc 
object of the prior devise should never come into existence. void ; 

Thus, in the often-cited case of Proctor v. Bishop of Bath ami 
Wclh (in), whore there was a deviso to the first or other son of 
T. P. that should be bred a clergyman and he in holy orders, and 
to his heirs and assigns ; hut if the said T. P. should have no such 
son, then to T. M. his heirs and assigns. T. P. died without 
ever having had any son. As by the canons of the Church no 
person can bo admitted into deacon’s orders before the age of 
twenty-three, or be ordained priest before twenty-four, it was 
clear that this qualification postponed the devisee’s interest until 
ho attained the age of twenty-three at the least. Tho Court of 
C. P., therefore, held tho first devise to bo void for remoteness, 
and that the deviso over, as it depended on the samo contingency, 
was also void; observing, that there was no instance of a limita¬ 
tion after a prior deviso, which was void for tho contingency’s 
boing too remote, being let in to take effect. 

So, in Robinson v. Hardens tie (n), where, on tho marriage of ulterior rc- 
James Dunn with Dorothy Wright, lands were limited to himself 
for life, remainder to such of tho children of the marriage and 
in such proportions as he should appoint, remainder to the first 
and other sons in tail, with remainders over. James Dunn, by 
will, appointed tho estate to the eldest son of the marriage for 
life, remainder to trustees to preserve contingent remainders, re¬ 
mainder to his (the son’s) first and other sons in toil, remainder 
to the daughters in tail, as tenants in common, remainder as to 
part, to testator’s daughter in fee; and as to other part, to the 
use of another daughter in fee. The appointment to the children 
of the testator’s son being clearly too remote, (the son being un¬ 
born at the time of the execution of the deed creating tho power,) 
it was contended, that the effect was the same as if it had never 
been inserted in the will, and that the remainder in fee was ac- 

(m) 2 H. Bl. 368; see also Palmer v. (») 2B. C. C. 22,2T. R. 241, 380,781. 

Solford, ante, p. 253. 
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CHAPTER IX. 


Beard v. West- 
cott. 


celerated: but Butler, J., observed, that if a subsequent limitation 
depended upon a prior estate which was void, the subsequent 
one must fall with it; to support the opposite argument, the tes¬ 
tator must be considered as intending that if the first use was 
bad, the subsequent limitation should take place, whioh would be 
extraordinary indeed. The Court accordingly certified (it being 
a case from Chancery) that the devise over was void. 

The samo principle was followed in Cambridge v. Rom (o), 
whero personal property was bequeathed to A. for life, and after 
her decease to her children, when they should attain the age of 
twenty-seven , and in the event of her having no such children, 
over; and Sir W. Grant , M. 11., held the trust for the children 
to bo too remote, and that the limitation over, therefore, was 
also void. 

[Again, in Heard v. Westcott (p), a testator devised lands to 
his grandson, J. J. B., for 99 years, determinable with his life, 
remainder to his first son (unborn) for 99 years, determinable 
with his life, remainder (in effect) to his first son for a like term, 
and so on; and in case there should be no issue male of the 
said J. J. B., nor issuo of such issue male at tho time of his death, 
or in case there should bo issuo male at that time, and they 
should all die before they should respectively attain twenty-one 
without lawful issue male, then there were similar limitations 
over to X. and his issue. On a case from Chancery the Court 
of C. P. held that the several gifts after the gift to tho unborn 
son of J. J. B. were void. They also hold, that if the event 
mentioned (q) arose, the gift over would take effect, the event in 
question being (as it clearly was) within the legal limits of per¬ 
petuity. The decision on tho latter point was not acquiesced in, 
and a case was sent to the Court of K. B., who held that the gift 
over was void, and Lord Eldon affirmed that decision. “ Not,” 
said Lord St. Leonards (r), “ because it was not within the line of 
perpetuity, but expressly on the ground that the limitation over 
was never intended by the testator to take effect, unless the per¬ 
sons whom he intended to take under the previous limitations 
would, if they had boon alive, have been capable of enjoying the 
estate, and that he did not intend that the estate should wait for 


( 9 ) 8 Vcb. 12. The case is here stated event; that was clearly good within all 

without the alternative bequest. the authorities next stated, and, J. J. B. 

[(/>) 5 Taunt. 393, 5 B. & Aid. 801, being still olive at the time, it had not 
T. & it. 25. become impossible, but the Court of K. 

( 9 ) That is, the second event men- B. seems to have altogether ignored it. 
tioned in the proviso. There could bo (r) In Monypcnny v. Bering, 2 D. M. 
no question as to the validity of the first & G. 182. And see Sug. Gil. Uses, 270.] 
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[persons to take in a given event, whore the person to take (that 
is, to take in the interim) was actually in existence, but could not 
take. This shows,” he continued, “ that where there are gifts 
over which are void for perpetuity, and there is a subsequent and 
independent clause on a gift over which is within the lino of per¬ 
petuities, effect cannot bo givon to such a clause unless it will dove¬ 
tail in and accord with previous limitations which are valid.”] 
But care should be token to distinguish between cases such as 
the preceding, and those in which the gift over is to ariso on an 
alternative event, one branch of which is within, and the other is 
not within, the prescribed limits; so that the gift ovor will bo 
valid, or not, according to the event (.s). [Thus, in Longhead v. 
Phelps (t), where trusts wero declared of a term, in caso of the 
death of A. without leaving issue male, or in case such issue male 
should die without issue, the Court held it clear that the first 
contingency having happened the trusts of the term wore valid 
without reference to tho other contingency.] 

In Leake v. llohinson (u), too, certain stock and moneys were 
bequeathed to AV. R. It. for life, and, after his decease, to tho 
child or children of tho said AV. It. It. who, being a son or 
sons, should attain the age of twenty-five , or, being a daughter or 
daughters, should attain that age or bo married with consent; 
and in case the said W. It. It. should happen to die without 
leaving issue living at the time of his decease , or, leaving such, they 
should all die before any of them should attain twenty-five if sons, 
and if daughters, before they should attain such ago or be mar¬ 
ried as aforesaid, then to tho brothers and sisters of AV. It. It. 
on their attaining twenty-five if a brother or brothers, and if a 
sister or sisters, on such age or marriage as aforesaid. AV. It. It. 
died without leaving issue, and it was not contended, that, in the 
circumstances which had happened, the bequest over to the brothers 
and sisters was void, in reference to the event on which it was 
limited; though it was held, that as the bequest to tho brothers 
and sisters included all who wero living at the death of 


(«) See same principle applied to a 
different species of case, Trcgonucll v. 
Sydenham, 3 Dow, 194; ante, p. 276, n. 

[(f) 2 W. Bl. 704. Crompe v. Harrow , 
4 yes. 681, is commonly cited to tho 
same point. But in that case there 
was no question of remoteness, tho ap¬ 
pointor’s son C. B. being the child of a 
former marriage, t. e. bom before the 
creation of the power. If otherwise, 
the alternative gift over, if C. B. should 


dio and leave no ohild surviving him 
(which was held good), would in fact 
have boon too remote; for tho vesting 
would have boon suspended until the 
death of an unborn person. It is pro¬ 
bable that a similar explanation may 
bo given of lie Lord Sonde*' Will , 
2 Sm. & Gif. 290, sc. that Charlotte 
Palmer was living at the creation of the 
powers.} 

(«) 2 Mer. 303. 
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CHAPTER IX. 


Alternative 
limitations 
need not be 
ecparatcly 
expressed. 


W. R. R. (z), it was dearly void from the remoteness of the be¬ 
quest itself. Had W. R. R. left any issue, the event also would 
have been too remote. 

[In Goring v. Howard (y), there was a bequest of personal 
property upon trust for the testator’s grandson Gk Gh, and his 
brothers and sisters equally for their lives, and after the deoease 
of any of the grandchildren to pay his or her share to his or her 
issue, if any , till they attained the age of twenty-five, and then to 
transfer to them their parent’s share equally; and in case any of 
the grandohildren should die without loaving issue at his or her 
-decease and without having obtained a vested interest, then the 
shore of the grandchild so dying to go to tho survivor or sur¬ 
vivors, and to ho payable and transferable as before mentioned ; 
Gk Gk died a bachelor, and his brothors and sisters were held 
entitled to his share of income for their lives, in tho alternative 
that had happened of no child of Gk Gk being alive at his decease, 
though the gift to such a child, had there been one, would havo 
been too remote. 

So in Monypenny v. Bering (s), where there was a devise in 
trust for P. M. for life, and after his decease in trust for his 
first son for life, and after the decease of such first son, “ upon 
trust for the first son of the body of such first son and the heirs 
male of his body, and in default of such issue upon trust for 
all and every other the son and sons of the body of the said 
P. M., severally and successively according to seniority of age, 
for the like interests and limitations as I have before directed 
respecting the first son and his issue, and in default of issue of the 
body of P. M.y or in ease of his not Icaiing any at his decease, 
upon trust for T. M. for life,” with remainders over. Lord St. 
Leonards held that the limitation to the unborn son of an unborn 
son of P. M., being itself void, invalidated the remainders de¬ 
pending upon it; but that the remainder to T. M., and the sub¬ 
sequent remainders, were good in the alternative event winch 
had happened of P. M. not having any issue at his decease. 

And where tho alternative limitations are distinct and sepa¬ 
rate in their nature, it makes no difference that they are not each 
separately expressed in different clausos, but involved in words 
which apply equally to, and include within them, both limita¬ 
tions. This point was decided in Boe v. Challis {a), where J. D. 


(i) Vide ante, p. 265. 

_[{y) 16 Sim. 395; and see Minter v. 
ib. 52. * 


(s) 2 D. M. & Gk 145. See also Cam¬ 
bridge y. Rons, 25 Bear. 409. 

(a) 18 Q. B. 224, 231. 
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[devised four houses in trust for his daughter Elizabeth for chapter rx. 
life, and after her decease to such of her children as being sons 
should attain the age of twenty-three years, or being daughters 
should attain the age of twenty-one years, equally as tenants in 
common in fee; and in case all the children of Elizabeth should 
die, if a Bon or sons, under the ago of twenty-three years, or, if a 
daughter or daughters, under the ago of twenty-one, or if she 
should have none y then he devised the property in trust for his son 
John and his daughters Sarah and Anne equally for their 
respective lives, and at their respective deaths he devised the 
share of the one dying to his or her children who being sons - 
should attain twenty-three, or being daughters should attain 
twenty-one, as tenants in common in feo; and in ease of the 
death of his son or either of his daughters without tearing a child 
who being a son should attain twenty-three , or being a daughter 
should attain twenty-one , ho devised the third share of tho one so 
dying to the children of the others in tho same manner as before. 

Elizabeth died in 1838 -without ever having had a child, and 
in 1847 Anne died without ever having had a child. Two 
questions were raised; first, whether tho gift over on the death 
of Elizabeth was good ; and, secondly, whether the gift over on 
the death of Anne was good. The Court of Q. B. decided both 
questions in the affirmative. As to tho first, they held (in ac¬ 
cordance with the authorities before stated), that if Elizabeth 
had had a child, although he did not attain the prescribed age, 
the gift over would have been void for remoteness, but that in 
the event which happened of her never having had a oliild tho 
gift took effect as an alternative contingent remainder. As to 
the second, the Court decided that here also the gift over took 
effect, although tho event of her never having had any children 
was not actually expressed, being of opinion, upon the authority 
of * Tones v. Wcstconib (ft) and similar cases, that wherever thore 
was a gift over on a olass dying within a particular age, it took 
effect if that class never came into existence. In the Exchequer 
Chamber tho deoision on the second point was reversed, the 
Court, vfithout denying the authority of Jones v. Westcomb , ap¬ 
plying the same principle to the splitting of one set of words 
into two contingencies, that Sir W. Grant , in Leake v. Robinson , 
applied to the splitting of a class. Alder son, B., who delivered 
the judgment of the Court, said, “ The truo moaning of the 
devise is, in every event which can happen in which Anne dies 

• •* 

[(&) Eq. Ca. Abr. 245. See Ch. L. 
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[leaving no children if male who attain twenty-three, or if femaie- 
who attain twenty-one, I give the estate ovor. That is what he 
says, and that is what he means. Ife includes all those events 
in one clause. Some are legal, some oro illegal. How is the 
Court to sever these events, which the testator has expressly 
joined together, without making a new will? The principle 
seems, therofore, to be against splitting such a devise whon we. 
are considering the question whether it is a legal one. Now this 
question, it is conceded, must bo determined as on reading the 
will at the instant of the testator’s death. Do the cases citod 
affect this principle ? On looking over them we find in all of 
them that the derm in any event teas legal , and that it was compe¬ 
tent for the testator to make it.” 

Apart from the question of perpetuity, it was admitted that 
Jones v. Went comb was full and sufficient authority for constru¬ 
ing the will as was done in the Court of Cl. B.; so that the 
sound rule which requires a will to be construed without refer¬ 
ence to tho consequences as regards remoteness was actually 
transgressed in order to defeat the intention. On appeal to 
D. P., the case of Leake v. Robinson was declared to be inappli-, 
cable, and tho decision of the Exchequer Chamber was reversed (c ). 
“No case,” said Wightman , J., “or authority has been cited to 
show that where a devise over includes two contingencies, which 
are in their nature divisible, and one of which can operato as a 
remainder, they may not bo divided, though included in one ex¬ 
pression ; and our opinion does not at all conflict with the autho¬ 
rity of Jce v. Audlcy , and Proctor v. Bishop of Bath and Wells, 
in neither of which cases was it possible for the limitation over 
to operate as a remainder.”] 

As the law does not permit to bo done indirectly what cannot 
be effected in a direct manner, the rule which forbids the giving 
of an estate to the issue of an unborn person, [in remainder on 
tho life of his parent,] equally invalidates a clause in a settle¬ 
ment or will, containing limitations to existing persons Ipr life, 
with remainder to their issue in tail, empowering trustees, on 
the birth of each tenant in tail, to revoke the uses, and limit an 
estate for life to such infant, with remainder to his issue (rf). 

It has been already observed, that, in the case of appoint- 

[(c) Norn. Even v. C'hallis, 7 H. L. dolphin, 1 Ed. 404. The author of thia 
Ca. 531. Re Thatcher ’* Trust*, 26 Beav. futiledevice for evading the rulo against 
305,. appears to be contrary: but it was perpetuities, was no other thanthegreat 
before the decision of D. P. iu Doe v. John Churchill, tho first Duke of Marl- 
Challis, and was decided on the autlio- borough. Lord Northington’s judg- 
rity of Beard v. Westcott .] ment in ihia case well deserves the 

(rf) Duke of Marlborough v. Earl Go- reader’s perusal. 
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merits, testamentary or otherwise, under powers of selection or 
distribution in favour of defined classes of objects, the appointees 
muBt be persons competent to have taken directly under the 
deed or will creating the power (e). The tost, therefore, by 
which the validity of every such gift must be tried is, to read it 
as inserted in the deed or will creating the power, in the plaoe 
( of the power. Attention is often called to this doctrine in prac¬ 
tice, where a power having been resorved by an antenuptial 
settlement, to one or both of the marrying parties, to appoint 
an estate or fund among the issue generally of tho marriage, 
the donee wishes to exercise it by making a settlement of the 
property on the children of the marriage for life, with remainder 
to their ohildren or issue; this, it is obvious, cannot be dono; 
for, as the grandchildren of tho marrying persons could not have 
been made objects of gift immediately undor tho limitations of 
the settlement, sinoe they do not (like ohildren) necessarily oomo 
in esse during the lives of either of tho parties then in being, 
they cannot take under the appointment founded on such settle¬ 
ment (/). In order to bring the appointment within tho pre¬ 
scribed limit, it must be confinod to such issue as shall be bom 
in the lifetime of the marrying parties, or ono of them, or of 
some other person living at the time of the exeoution of the 
settlement, and during tho period (as tho caso of Cadell v. Pal¬ 
mer allows us to say) of twenty-one years afterwards, unless the 


CHABfEBZZ. 

Appointco 
under a special 
power must 
be competent 
to have taken 
immediately 
from tho 
donor. 


(e) Robinson v. Hardcastlc , 2 T. E. 
24f, 380, 781. 

(jf) Bristow v. Wards ,, 2Ves. jun. 336; 
see also Robinson v. Hardcastlc , 2 T. E. 
241, 380j 781; [Re Brown and Sibli/, 3 
Ch#B.lo6.1 Infrequently happens, that 
a parent, having a power of appoint¬ 
ment, is desirouB, on the marriage of a 
child, ono of the objects of tho power, 
to make a settlement in favour of such 
child, and also of the intended husband 
or wife, and tho issue of the marriage. 
Thepurposemay be accomplished, if the 
child is of age and the powor authorizes 
an appointment by deed, by making an 
absolute appointment in favour of tho 
child.; who then, by the same (or moro 
usually by a separate) deed, settles the 
appointed property upon the several ob¬ 
jects .of the intended marriage; and in 
such case it is conceived, that, even if it 
could be shown that the appointment 
wasmadewith the express previous un¬ 
derstanding that it should be followed 
by such a settlement, the validity of the 
appointment would not be affected; 
though equity certainly is very jealous 
of all such transactions, and if there is 

J.—VOL. I. 


any previous contract, for benefiting the Suggestion as 
doncchimself, evonthoughonlyextend- to settlement 
ing to a loan of the appointed sum, tho of shares ap- 
appointmont would clearly bo bad. Of poiuted under 
course it is desirable, even in making power of se- 
such a settlement ns is nbovesuggested, lection, 
to avoid showing that it was the result 
of a previous arrangement between the 
appointor and appointee. If tho mar¬ 
rying child is a minor, tho appointment 
might be made in favour of any other 
child, beingadult, who would tlienmako 
tho intended settlement. Where the 
power in question is exercisable by will 
only, the donee’s dcsiro to embrace the 
issue of the appointee, or any other per¬ 
sons who aro not objects of tho power 
of coursecannot bo attained by any such 
means; and tlic nearest approach which 
can bo mode to tho schemo is, in tliofirst 
instance, to appoint the property to tho 
child absolutely, and then, to enjoin him 
to cxccuto the desired settlement of the 
appointed property; and, as an induce¬ 
ment to his doing so, to make it the con- ■ 
dition of some other benefit which he is 

to derive under the will. 

* 


U 
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power and ap¬ 
pointment, or 
one of them, 
embracing too 
wide a range 
of objects. 


Appointment 
giving testa¬ 
mentary- 
power to an 
unborn child 
is void. 


Under general 
powers time is 
computed 
from the ap¬ 
pointment. 

Unless the 
power ih testa¬ 
mentary only. 


vesting is postponed (as it common ly is) to majority , which 
would absorb the twenty-one years; and even in regard to the 
children of the marriage, the vesting of the shares must not be 
postponed beyond the deoease of the surviving parent, and the 
attainment of majority, [or beyond the period of twenty-one 
years from the decease of the surviving parent.] 

[So too, although] a power does in terms authorize an appoint¬ 
ment to issue only who oro born within due limits, [yet] an ap¬ 
pointment to a rnoro extensive range of issue would he [totally 
void if made to the whole as a class to take as tenants in 
common, for the sharos of the issue who aro within the lino 
conld not ho ascertained (</). But] in the converse case, viz. 
that of tli© power embracing issue generally, and the appoint¬ 
ment being duly restricted to issuo within the prescribed boun¬ 
dary, there can he no doubt that the appointment would he 
good (//). If the power and appointment both embrace too wide 
a rango of objects, and the appointment is made to the children 
or issue as a class, it will, according to tho general principle be¬ 
fore adverted to, bo void in toto; as well as to membors of tho 
class who ore within, as to those who are not within, the line (/'). 

[Again, although under a special power a life estate may (as 
wo have seen) bo limited to a child unborn at the time of the 
creation of the power, tho limitation to such ohild of a power to 
appoint by will would he void, since it would tie up the property 
until the death of the unborn child (k). But a power so limited 
to appoint by deed or will would ho valid, since it confers an 
absolute and immediate power of disposition (/). 

Tho reason why the test above alluded to is not applicable to 
appointments under general powers is, that suoh powers are in 
point of alienation equivalent to absolute ownership: the donee 
can at any moment dispose of tho property as ho pleases. But 
this reason fails where the power, though general in its objeots, 
is to he exercised by will only. In such a case the power of 
disposition is suspended during the life of the donee, and ap¬ 
pointments made by virtue of it are therefore to be tested in the 
same way as appointments under a special power (*»).] 


[(g) Where there is no question of re- (A) Wollaston v. King, L. B., 8 Eq. 
moteneBS, and the shares of objects can 165; Morgan v. Gmiotv, L. B., 16 Eq. 
be ascertained, the appointment is good 1. Apart from remoteness, such a limi- 
pro tan to, see Sugd. Fow. 607, 8th ed.; tation -would be within the original 
Re Farncombc's Trusts, 9 Ch. D. 652. power, Stark v. Hakyns , L. B., 10 Ch. 

(A) Attenborough v. Attenborough , 1 35. 

E. & J. 296.] (I) Re Meredith's Trusts , 30h. D. 769. 

(i) Routledge v. Forril, 2 Ves. jun. (m) Re Powell's Ti'ust, 39 L. J., Ch. 
357; [Thomas v. Thomas , 14-Sim. 234. 188.] 
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At one period it was mucli doubted, whether a power of sale nwAP»ro» g , 
introduced into a deed or will containing limitations in striot As to validity 
settlement, and which was not in terms restricted in its exercise of indefinite 
to the period allowed by law, was valid. The affirmative has powersof8ale ' 
now been decided in several instances (n ); and in Boyce v. Man¬ 
ning (a), the same rule was applied where the indefinite power 
occurred in a settlement containing limitations to A. for life, 
with remainder, subject to a jointure rent-charge, to the children 
of A. in fee , with a cross executory limitation, in oaso of any of 
the children dying under age and without issue. These cases 
seem to have dispelled the alarm which was created by Lord 
Eldon’s remarks in Ware v. Polhill (p); and it is observable, 
that in Beverol of the cases referred to, the validity of the power 
was considered to be so clear, that a title derived under it was 
forced upon the acoeptanco of a purchaser. In practice it often 
occurs that a sole is made under a will, which empowers the tes¬ 
tator’s trustees and tho survivor and the heirs of the survivor to 
sell his real estate, (most oommonly his copyholds, in order to 
avoid the necossity of the trustees being admitted previously to 
a sale,) without any restriction in point of time. In the early 
case of Holder v. Preston (</), the Court of K. B. granted a 
mandamus to compel the lord of a manor to admit the purchaser 
of copyholds, claiming under the bargain and sale of trustees of 
a will, whoso power was wholly unrestricted, and tho validity of 
which does not appear to have been called in question. 

[In fact, such a power does not prevent alienation, but The rule 
facilitates it; and when, by the coming of age of a tenant in fee JftuiSoadooa 
or in tail, it is no longer needed, t it naturally ceases. The uothoidwhare 
principle that the rule against perpetuities does not apply whore the rule do ° 
the reason of the rule is wanting is furthor exemplified by not “PP 1 ^ 
Christ’s Hospital v. Grainger (r), where monoy was in 1G24 
bequeathed to the corporation of Reading, to be by thorn 
invested in land, the rents of which were to be applied to certain 
charitable purposes, and in case of default in duly applying the 
rents, there was a limitation over for the benefit of Christ’s 


(#) Biddle v. Perkins, 4 Sim. 135; 
Patois v. Capron , ib. 138, n.; [ Wallis v. 
Freestone, 10 ib. 225;] Waring v. Co¬ 
ventry, 1 My. & K. 249, stated 9 Jarm. 
Com 458; and see 1 Hayes's Introd. 
5th ed. 497; [Cole v. Sewell, 4 D. & War. 
32; Lantsberyv. Collier, 2K. &J. 709.] 
(o) 2 Cr. & J. 334; [see also Wood v. 
White, 4 My. & Cr. 482; Nelson v. 
Callow , 16 Sim. 353.] 


(jo) 11 Ves. 257; as to which, see some 
observations, 1 Jarm. Tow. 248, n. 

(tf)2Wils.400. Tho prudent draughts - 
man, however, will not allow his confi¬ 
dence in thevalidityof Indefinite powers 
of sale to induce him to omit an express 
restriction, confining tho power to tho 
period prescribed by the rule against 
perpetuities. 

[(>•) 16 Sim. 83,1M. & Gord. 460. 
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whether 
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is the period 
of vosting, or 
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coming abso¬ 
lute. 

* 


^Hospital; the limitation over was in 1848, after a lapse of more 
than 200 years, held to take effect; the property having been 
originally well devoted to charitable purposes, and having thus 
become inalienable, the gift over created no restriction on alien¬ 
ation, and did not come within the reason of the rule against 
perpetuities («).] 

It is, of course, no objection to the validity of a devise, that it 
postpones the possession beyond tho limits prescribed for the 
vesting of estates; for, in such a case, tho doctrine under con¬ 
sideration has no other effect than to vacate the postponement, 
and thereby accelerate the possession. Thus where (t) lands 
were devised to trustees and their heirs, in trust for A. for life, 
remainder in trust for B. for life, remainder unto and among all 
and every the issue, child and children of B. as should bo living 
at the time of the decease of tho survivors of A. and B., to be 
divided, share and share alike, when and as thoy should respec¬ 
tively attain tho age of twenty-four years, and to their respective 
heirs, &o., and if only one, then the whole to such only or sur¬ 
viving child in fee upon attaining the said ago; it was contended 
that the gift to tho children was too remote; but the Court of 
C. P., on a case from Chancery, certified, that the children living 
at the death of tho survivor took “ equitable estates in fee,” (the 
Court, it should seem by the terms of the certificate, haring lost 
sight of its incapacity as a Court of law to recognize equitable 
interests). 

It is often, however, a matter of no inconsiderable difficulty 
from the ambiguity of tho testator’s language, to determine 
whether tho postponement applies to the vosting or only to the 
enjoyment; and if the original gift is followed by a clause dis¬ 
posing of tho shares of objects dying under the specified age, 
a further and still more perplexing question arises; namely, 
whether the vesting is originally deferred until the prescribed 
age, or the shares are immediately vested, with a liability to be 
divested; in other words, whether the specified age is the period 
of vesting or the period of tho shares becoming absolute, in case 
of the objects dying before such age. This question, whioh is 
fully discussed in a future chapter (m), is most important in 

At 

[(a) Charitable trusts ore the only per- brook , 4 Buss. 407; \Jdekson v. Majori- 
petuities which an individual is per- banks, 12 Sim. 93; Atilroy ▼. Milroy, 14 
mitted to create, Came v. Long, 2 D. F. ib. 38; Greets. Greet, 5Beav. 123; Har- 
& J. 75; Alt.‘Gen. v. Webster, L. B. 20 rison v. Grimwood, 12 ib. 192; Gosling 
Eq. 483; He Dutton, 4 Ex. D. 54.] v. Gosling, Johns. 265.] 

(t) Farmerv. Francis, 9J.B.Moo, 310 , («) As these cases are dealt with on 

2 Bing 1 .151; see also Murray v. Adden- the ordinary and general principles of 
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reference to the application of the rule against perpetuities, for 
if the shares are immediately vested, and the remoteness affects 
only the olauses of accruer, or other the gifts engrafted on or 
limited in derogation of the original gift, the effect of the rule is, 
not to invalidate such original gift, hut to render it absolute, by 
relieving it from the clauses which qualified or divested the 
interests of its objeots. 

It is clear that in order to render a gift to a class of persons 
valid the Court will not depart from tho established rule of 
construction which fixes its range of objects; for though it is 
probable that the testator, if interrogated on the point, would 
have consented to restrict the class for the purpose of bringing 
it within due limits, yet, as tho will intimates no such intention, 
its judicial expositor is not warranted in so dealing with its 
contents. 

As in Jee v. Audley (v), where a testator bequeathed 1,000/. 
to be placed out at interest, which interest he gave to his wife 
during her life; and at her death he gave the 1,000/. to his 
niece Mary Hall, and the issue of her body lawfully bogotten 
and to be begotten; and in default of such issue , ho gave it to bo 
equally divided between tho daughters then living of John Jee 
and Elizabeth Jee his wife. It was objected, that the limitation 
to the daughters of John and Elizabeth Jee was void, as being 
too remote, being to take effect on a general failure of issue of 
Mary Hall, and was not confined to the daughters living at the 
death of the testator. On tho other side it was said, that, 
though the late cases had decided that, on a gift to children 
generally, such children as should be living at tho time of tho 
distribution of the fund would be let in, yet it would bo very 
hard to adhere to such a rule of construction so rigidly as to de¬ 
feat the evident intention of the testator in this case, especially 
as there was no real possibility of J. and E. Jee having children 
after the testator’s death, thoy being then seventy years old; and 
if there were two ways of construing words, that should be 
adopted which would give effect to the disposition made by the 


interpretation, which are unsparingly 
applied without regard to consequences, 
and the fact of any proposed construc¬ 
tion rendering the intended gift void for 
remoteness is not allowed* tb exert any 
influence, it is obvious that the cases 
referred to in the text have no pecu¬ 
liar connexion with the subject of the 
present section, but belong rather to 


Chapter XXV., which treats of the 
vesting of estates, where, accordingly, 
they will be found. Vide Doe d. Boake 
v. Nowell, 1 M. & Sol. 327, 5 Dow, 202; 
and other cases, post; also Vawilry v. 
Geddes, 1 R. & My. 203; Blease v. Burgh, 
2 Bear. 221. 

(v) 1 Cox, 324. [See also Sayer'e 
Trusts, L. XL, 6 Eq. 319. 
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nc. . testator; that the oases which had deoided that after-born children 
" should take, proceeded on the implied intention of the testator, 
and never meant to give effect to words which would totally 
defeat such intention. But Sir Lloyd Kenyon , M. R., observed, 
that it had been decided by several oases, that, in bequests to 
children, all those bom before the interest vested in possession 
were entitled. “This,” ho continued, “being a settled principle, 
I shall not strain to serve an intention, at the expense of 
removing the landmarks of the law. It is of infinite importance 
to abide by decided cases, and perhaps more so on this subject 
than any other. The general principles which apply to this 
case are not disputed; limitations of personal estate aro void, 
unless they necessarily vest, if at all, within a life or lives in 
being and twenty-one years and nine or ten months aftorwards. 
This has boon sanctioned by the opinion of Judges of all times, 
from the time of the Duke of Norfolk’s case, to the present; it 
is grown reverend by age, and is not now to be broken in upon. 
I am desired to do in this case something which I do not feel 
myself at liberty to do, namely, to suppose it impossible for per¬ 
sons at so advanced an ago as John and Elizabeth Jee to have 
children; but if this can be done in one case, it may in another, 
and it is a very dangerous experiment, and introductive of the 
greatest inconvenionco, to give a latitude to such sort of conjec¬ 
ture. Another thing pressed upon me is, to decide upon the 
events which have happened; but I cannot do this without over¬ 
turning very many cases. The single question before me is, 
not whether tho limitation is good in the events which have hap¬ 
pened, but whether it wero good in its creation, and if it were 
not, I cannot make it so. Then, must this limitation, if at all, 
necessarily take place within the limits prescribed by law P The 
words are, * in default of such issue, I give the said 1,000/. to be 
equally divided between the daughters then living of John Jee 

, and Elizabeth his wife.’ If it had been to ‘daughters now 
living/ or 1 who should be living at tho time of my death/ it 
would have been very good; but, as it stands, this limitation 
may take in after-born daughters; this point is clearly settled 
by Ellison v. Airy, and the effect of law on such limitation cannot 
make any difference in construing such intention. If, then, this 
will extended to after-born daughters, iB it within the rule of 
' law? most certainly not; because John anci’Elizabeth Jee might 
have children bom ten years after the testator’s death, and then 
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A 

Mary Hill might die without issue, fifty years afterwards; in 
which case it would transgressthe rule prescribed.” 

But though the Courts will not violate the established rules of 
construction for the sake of bringing a gift within legal limits (.*•); 
yet an anxiety to prevent a testator’s dispositivo scheme from 
proving abortive, on account of its remoteness, is plainly dis¬ 
coverable throughout the cases (y). To this anxiety we may 
ascribe the rule,, which recent oases seem to establish, that whero 
a testator has by his will made an absolute bequest in favour of 
unborn persons, and has afterwards by a codicil revoked such 
bequest, and in lieu thereof given to the same legatees life interests 
only, with remainder to their children, (which substituted bequest 
of course would be void as to the children,) the codicil may bo 
rejected, and the legatees take the interests originally given them 
by tho will (s). 

And this rejection of qualifying clauses, ineffectually attempted 
to be engrafted on a previous absolute gift, equally obtains where 
tho whole is contained in tho same tostamentary paper, and in 
spite, too, of the principle hereafter discussed, which prefers tho 
posterior of two inconsistent clauses; it being considered, (for 
this is the ground upon which alone tho construction can be 
defended,) that the testator intends tho prior absolute gift to pre¬ 
vail, except so far only as it is effectually superseded by tho 
subsequent qualified one (a). As in Carver v. Bowles (b), where 
a testatrix, having under her marriage settlement a power of 
selection in favour of her children, appointed the settled fund to 
her five children, two sons and three daughters, absolutely in 
equal shares; and then proceeded to doclaro that the one-fifth so 
appointed to each of her daughters, sho did thereby, so far as she 
lawfully might or could, order and appoint should bo hold upon 
trusts for the daughter for her separate and inalienable use for 
life; and after her decease for her children, and in default of 
children, subject to her general power of appointment, and in de¬ 
fault of appointment, for her next of kin. Sir J. Leach , M. 11., 
held, that the words of the appointment were sufficient to vest 
the shares absolutely in the daughters; that the attempt to re- 

[(«) L. B., 7 Ch. 283, 11 Hare, 375, gift is absolute or not see Whittel v. 
376. Dudin , 2 J. & W. 279, anil other cases 

(y) E.g. post, Cb. XL. s. 1. And cited post, Oh. XXVI. And see and 
As to oases of ambiguity , where one con- consider Doe d. lllomficld v. Eyre, 5 C. 

structien will produce remoteness and 13. 713, cited in that Ch.] 
the other not, see L. B., 5 H. L. 518.] (A) 2 R. & My. 306; see also Church 

(s) Arnold?. Congreve , 1B. &My. 209. v. Kemble , 5 Sim. 525. 

[(«) Ontho question whether the prior t 


295 


OnAPTEB IX. 


Clauses ille¬ 
gally modify - 
iug previous 
absolute gifts 
rejected. 



PDF Compressor Pro 


296 


CHAPTEB IX. 


Gift absolute,, 
notwithstand¬ 
ing subse¬ 
quent modify¬ 
ing clause. 


RULE AGAINST PERPETUITIES. 

strict their interest by limitations to their issue, being inopera¬ 
tive, did not out down the absolute appointment; but that it was 
competent to the donee of the power to limit the interests whioh 
he appointed to his daughters to their separate use, and to restrain 
them from anticipation or alienation (c). 

So, in Kampf v. Jones (d), where a testatrix having under a 
settlement a power of selection over a fund in favour of her 
children or more remote issue, by her will appointed it to her 
five children in equal shares; and directed that the share of pne 
of those children, a daughter, should be considered a vested in¬ 
terest in her upon attaining twenty-one or marrying with con¬ 
sent ; but she directed that the share should be vested in trus¬ 
tees upon trust for the daughter for life, and after her death, for 
her issue. Lord Langdale , M. R., held, on the authority of the 
last case, that the absolute gift ought to have effect, subject to 
the limitations whioh were within the power, and free from the 
others. 

It is to be presumed, (though the fact is not distinctly stated,) 
that the daughter to whom a lifo interest was appointed was not 
in existence at the time of the execution of the settlement, on 
which ground the appointment to her issue would have been too 
remote. 

Again, in Ring v. Hard nick (e), where a testator gave his 
residuary personal estate to trustees, upon trust to pay the in¬ 
come to his wife during widowhood, and after her death or second 
marriage, upon trust to make a division of all his said personal 
estate between his four children, namely, his two sons A. and B., 
and liis two daughters C. and D., with directions oonoeming the 
accumulation of the income, in augmentation of the principal.' 
The testator then, after directing 2000/. to bo taken out of his 
sons’ shares to augment the shares of his said two daughters, 
and after bequeathing the shares of his sons who should die un¬ 
married and without issue before their shares became payable to 
his two daughters, if living at the decease or marriage of his 
wife, proceeded to declare, that os touching and concerning the 
shares of his personal estate, which, with the augmentations, 

(r) The M. E. therefore thought that (d) 2 Kee. 756. 

this restriction took effect; [but it is (e) 2 Bear. 332; [see also Blaeket v: 
now settled that it is void as tending to Jamb , 14 Beav. 482; Harvey v. Straeey, 
a perpetuity and will be rejected, Fry 1 Drew. 73; Fry v. Cajiper , Kay, 163; 
v. Capper, Kay, 163; Armitayc v. Coates, Stephens v. Gadsden, 20 Beav. 463; 
35 Beav. 1; lie Teague's Settlement , L. Garrard v. Butler, ib. 641; Courtier v. 

• R., 10 Eq. 664; lie Cunynyhame's Set - Oram, 21 Beav. 91; Be Lord Sondes' Will, 
tlement , L. B., 11 Eq. 32^.] 2 Sm. & Gif. 416.] 
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would become the property of his daughters, his will was that the ohatteb k. 
same should immediately upon the decease or second marriage 
of his wife, he invested upon security; and as to the share of 
0., upon trust to permit her to receive the income during her 
life, and after her decease, to divide the capital between all the 
children of C., to become vested in such children respectively at the 
age of twenty-five years; and if any such children should die 
under that age, their shares to he divided amongst the survivors 
of such children who should live to attain that age; and if 
only one such child should live to attain that age, then that the 
whole of suoh share and augmentation should belong to such 
only child upon attaining that age; and if C. should die with- 
out leaving any child who should live to attain twenty-five, then 
over. The testator then declared similar trusts of the share of D.; 
and the will provided, that in case of the death of 0. or D. before 
the children of either should have attained twenty-five, it should 
he lawful for the trustees to raise any part of the share of such 
children for their advancement. Lord Lanydale, M. R., was of 
opinion that the gift to the children of C. was void for remote¬ 
ness, as ho did not concur in the argument, which had been 
much pressed at the bar, that the children took vested interests, 
subject to be divested in case they should die under the age of 
twenty-five (/). It was true, that, in the clause for advance¬ 
ment, the word “ shares” was used, but it meant tho shares given 
to the children who should attain twenty-five. lie thought, how¬ 
ever, (and this is the material point in regard to the subject under 
discussion,) that the prior words of division among the testator’s 
children amounted to an absolute gift to the daughter in the first 
instance, and that such absolute gift being followed by restric¬ 
tions whioh were void, the absolute gift remained in force. 

Upon tho same principle, there is always a disinclination in As to imply- 
the Courts to apply those liberal rules of construction, which, in ^hioh^would 
favour of tho apparent intention, as collected from the context, be too remote, 
operate to raise devises by implication, in the absence of words 
of positive gift, where the effect of such implication would be to 
impute to the testator a scheme of disposition at variance with 
the principle of law which regulates and restricts the period of 
vesting {g). 

The most striking illustration, however, of the anxiety of the Doctrine of 
Courts to prevent the total disappointment of the testator’s inten- cy ‘P r6s- 

(/) Ajs to this, vide p. 292. * 

(y) Chapman v. Broim, 3 Burr. 1626, post, note (i). 
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tion by the operation of the rule against perpetuities, is afforded 
by the doctrine of oy-pres or approximation (as it is called). 
This doctrine applies whore lands are limited to on unborn per¬ 
son for life, with remainder to his first and other sons successively 
in tail, in which case, as such limitations are clearly incapable of 
taking effect in the manner intended, (the remainder to the issue 
being, as we have seen, absolutely void,) the doctrine in question 
gives to the parent the estate tail that was designed for the issue; 
which estate tail (unless barred by the parent or his issue being 
tenant in tail for the time being) will comprise, in its devolution 
by descent, all the persons intended to have been made tenants 
in tail by purchaso. The intention that tho testator’s bounty shall 
flow to the issue, is considered as the main and paramount de¬ 
sign, to which the more mode of their taking is subordinate, and 
the latter is therefore sacrificed (h). Tho first dear (*') authority 
for the doctrine is Nicholl v. Nicholl (Zr), where the devise was 
“ to the second son of W. Nicholl (who at the death of the testa¬ 
tor had no son) for his life , and after his death, or in case he 
Bhould inherit the paternal estate by the doath of his elder 
brother, to his second son lawfully to be begotten and his heirs 
male , remainder to the third and other sons of W. Nicholl suc¬ 
cessively, according to priority of birth, in tail male, remainder 
over.” The C. P., on a case sent from Chancery, certified that 
tho estate would vest in tho second son (when bom) of W. Nicholl 


[(//) See acc. per Jcsscl, M. R., Hamp¬ 
ton v. Holman, 5 Ch. 3). 100.] 

(i) The case of Humbenton v. Hum¬ 
ber st on, 1 P. W. 332, has usually been 
considered as a leading authority for the 
doctrine. A testator directed trustees 
to convey lands to M. H. for lifo, and 
then to his first son for life, and so to 
tho first son of that first sou for life, &u. 
This trust was executed by a strict set¬ 
tlement, making the sons bom before 
the death of the testator tenants for life, 
and* those bom afterwards, tenants in 
tail. The trust, however, being ex¬ 
ecutory, the Court was authorized to 
mould the limitations so as to bring 
them within tho established limits, in¬ 
dependently of the doctrine in question. 
See Mortimer v. West, 2 Sim. 282. [So 
in Lyddony. Ellison , 19 Beav. 665, whore 
the property was personal, and tho cy- 
prfcs doctrine therefore inapplicable.] 
ChapmanH. Olivery. Brouw, 3 Burr. 1626, 
3 B. P. C. Toml. 269, cited Butl. Fea. 
’C. It. 207, n., is also distinguishable, 
(though the doctrine was much dis- 
efflsed,) as there was an express devise 
in tail to the unborn Bon, and the only 


question was, whether words ought not 
to be supplied which would have given 
the estate tail to the son of such son, and 
thereby rendered the devise void. This 
was refused, and, consequently, the de¬ 
vise was held to be good. [In Mortimer 
v. West, sup., the first takers (who were 
bom in testator’s lifetime)were held en¬ 
titled to estates tail by forco of the gift 
over on failure of their issue, (construed 
to mean a general failure): the fy-pres 
doctrine was not applied; and (it may 
bo added) it never has been applied so 
as to givo an immediate estate toil to a 
person, bom in the testator’s lifotime, 
who by the will is expressly made de¬ 
visee for life, with remainder to his (un¬ 
born) son for lifo. There is no reason 
why tho unborn son should not take the 
estate for life as it is given to him. If 
the ulterior gifts require an estate tail 
in the parent, it may be by way of re¬ 
mainder after the son’s life estate, as 
suggested by Roll, L. J., Forsbrook v. 
Forebrook, L. R., 3 Ch. 99.] 

(k) 2W. Bl. 1169. [See post, p. 300, 

n. (r).] 
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by executory devisej and that in order to* effectuate the general obaptbb ec. 
intention of the testator, he would take an estate in tail male , 
determinable on the acoession of the paternal estato. 

So, in Robinson v. Uardcastlc (/), where, on the marriage of A. 
and D., lands were limited to A. for life, remainder to such of 
the children of the marriage as A. should appoint, and, in de¬ 
fault, over. A. by will appointed to his son for life, with remain¬ 
der to trustees to preserve contingent remainders, with remainder 
to the first and other sons of such son successively in tail male, 
with remainder to his daughters as tenants in common in tail. 

Bailer, , J., expressed an opinion that the son, by the application 
of the oy pres doctrine, took an estate tail; but the Court was 
not called upon to decide the point. 

The oase, however, which has carried this doctrine farther than rut Jackson. 
any other is Pitt v. Jackson (in), where, by a settlement on the 
marriage of 1\ W., certain moneys woro directed to be laid out in 
the purchase of lands, to bo settled to the use of P. TV. for life, 
without impeachment of waste, with remainder to his intended 
wifo for life, remainder to the use of the children of the marriage, 
subject to such powers, limitations, and provisoes as P. TV. by 
deed or will should appoint, with remainders over. By will P. TV. 
appointed trust moneys to be laid out in real estate, to bo con¬ 
veyed in trust for his daughter M., during her life, for hor separate 
use, remainder to trustees to support contingent remainders, 
remainder to all and every the child and children of his said daughter , 
as tenants in common in tail, with remainders over. Sir Lloyd 
Kenyon, M. R., declared the appointment to bo invalid, and that 
the whole of the share appointed to the daughter for her separate 
use was to effectuate the testator’s general intention, to be con¬ 
sidered to vest in her an estate tail. 

In this caso, the nature of the estate appointed to the children Remarks on 
differed widely from tho mode of its devolution under an estato y - Jacks0)u 
toil, which this doctrine gave to their paront. In all the pro- 
ceding cases, the first and other sons were to take successively ; 
here, all the children, female as well as male, were to take con¬ 
currently. The authority of Pitt v. Jackson [has been often 
doubted]; even the eminent Judge who decided it, on a subse- Doubted, 
quent occasion, admitted that it went to the outside of the rules 
* 

(i) 2 T. R. 241, 380, 781. [See also Ves. jun. 698; [and Stackjmle v. Stack- 
Tarfitt ▼. Hcmbcr, L. R., 4 Eq. 443.] pools, 4 D. & War. 320, where(oain Titt 

(m) 2 B. 0. C. 61, cited 2 Yes. jun. v. Jackson) the doctrine waa held applic-* 

349; see also Smith y. lord Camel/ord, 2 able to a testamentary appointment.] 
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of construction, adding, however, that still he did not think it 
was wrong («). Lord Eldon, in quoting tins observation (o), in¬ 
timated that it was not proper to go one step further; for those 
cases, in order to servo the general intent and the particular 
intent, destroyed both. [However, Pitt v. Jackson was ap¬ 
proved by Lord St. Leonards (p), and was followed by Sir 
J. Wig ram, V. 0., under precisely similar circumstances in 
Vandcrplank v. King (g). 

ma But although the .mode and form of the provision intended by 
Eeehange™ fty the will may be altered by the application of this rule of oon- 
pe^a/pro- striwtion, no person or line of persons may be introduced for 
vided for. whom no provision whatever was intended. Therefore, in Mony- 
penny v. Dering , already stated (>■), it was held by Lord St. 
Leonards that the first son of P. M. could not be held to take an 
estate tail, because such an estate would in regular succession, 
and after failure of the oldest son and his issue, desoend to the 
second and other sons of such first son, for whom tko will made 
no provision. 

The cy-prda In Vandcrplank v. King (V), the question arose, whether the 
be applied'to oy-pres doctrine could be applied to somo of a class and not to 
sbme only of others. The testator devised lands to his daughter (who was 
living at his decease) for her life, with remainder to all her 
children (as it was decided) as tenants in common for their lives, 
with remainder to the grandchildren per stirpes in tail, with 
cross remainders between the grandchildren of each stock, and 
also (as it was held) between each stock of grandchildren. The 
testator’s daughter had several children living at his death, to 
whom alone estates for life with remainder to their issue oould 
be legally limitod; one child named Matilda was bom after the 
testator’s decease, the remainder to whose issue was void for re¬ 
moteness, and Sir J. Wigram, V. C., decided that the cy-prds 
doctrine was to be applied to the share of Matilda, and that she 
took an estate tail, but that it was not necessary similarly to 
modify the estates limited in the shares of the other children; 
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(«) 1 East, 451. 

(o) 7 Ves. 390. 

[(j») 4 D. & War. 320, 2D.M.&G. 
173. 

to) 3 Hare, 1. 

(r) 2 D. M. & G. 145, and in Ex. 16 
M. &W.418; ante, p. 286. In Kicholl 
- v. Nieholl, ante, p. 298, the will included 
none of tho descendants of the second 
son of W. N., except the second son of 
that second son and the heixa male of 


liis body: whereas the decision included 
them all, and among them of course tho 
first son of the second son of W. N., 
whose exclusion from the will appears 
to have been designed. The case is 
therefore overruled, so far at least as it 
favours a doctrine contrary to Mony- 
penny v. Denny. 

(x) 3 Hare, 1. See also Peyton v. 
Lambert , 8 Ir. Com. Law Bep. 485. 
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[Matilda in foot was made to stand in the same position as a single chapter ix. 
child of hers would have done, under the will and apart from the 
perpetuity rule, she being dead. 

The doctrine in question is not confined to the first set of Doctrine of 
limitations requiring modification, hut is extended to all that couFmi"? 
follow; thus, in Hopkins v. Hopkins (t) } a testator devised lands fi^tsotof 
in trust for I. II. for life, with remainder to S. II., son of I. H. atlon8, 
for life, with remainder to the first and other sons of S. H. suc¬ 
cessively in tail male, and for want of such issue, in case I. II. 
should have any other son or sons, then in trust for all and every 
of suoh other son and sons respectively and successively for their 
respective lives, with like remainders to their several sons succes¬ 
sively and respectively as were thereinbefore limited to the issue 
male of the said S. H., with remainders over. S. II. died in tho 
testator’s lifotimo without issue, and I. II. never had any other 
son, so that it was necessary to apply the cy-pres doctrino to the 
limitations to his other sons for life, with remainder to their 
issue, tho remainder to such issuo being too remoto; and as the 
remainders over were held good, it is clear that it was consi¬ 
dered that not only the second, but the third and ovory other son 
of I. II. would, under the doctrine in question, have taken an 
estate tail.] 

It has been decided in relation to tho doctrine in question, 
first, That it does not apply to limitations of personal estate (u), 

[nor of a mixed fund (./•)]; secondly, That it is inapplicable Limits im- 
where an attempt is simply made to limit a succession of life tho 

estates to the issuo of an unborn person, either for a definite or 
indefinite series of generations (>/); and, thirdly, That tho doc¬ 
trine is not applicable where the limitation to the children of the 
unborn persons gives them an estate in iee-simpfr. The last 
point was decided in Bristow v. }Ffirdc(z), where money directed 
to be laid out in land was, by the trusts of certain articles, and a 
settlement executed in pursuance of those articles, made subject 
to a power of appointment by the husband, in favour of the 


[(f) Co. Lit. 272, a, Butler’s note 1, 
vii. 2, 1 Atk. 681.] 

(m) Routledge v. Dorril, 2 Ves. jun. 
365. [But see Mackvcorth v. Hinxman, 
2 Kee.668, where the general intent was 
to limit personalty so that it should go 
along with an honour, the successive 
life estates being only the mode: and 
see Re Johnson's Trusts, L. R., 2Eq. 716. 

(x) Boughton v. James , 1 Coll. 44,1II. 
L. Ca. 406.] 


(jj) Somerville v. lethbridge, 6 T. R. 
213; Seaward v. Willock , 5 East, 198; 
Beard v. Wcstcott , 5 Taunt. 393, 5 B. & 
Aid. 801, T. & R. 25. [See however 
per Bolt , L. J., I’orsbrbok v. Forsbrook , 
L. R., 3 Ch. 99.] 

(c) 2 Ves. jun. 33C; [and seo Hale 
v. Few, 26 Beav. 335; and it is not ad¬ 
mitted in construing a deed, Brudenell 
v. Blurs, 7 Ves. 390. 
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CHAPTER IX. 


Old rule fix¬ 
ing extent of 
prospective 
accumulation 
of income 


Stat. 39 & 40 
Geo, 3, c. no 


FOB WHAT PERIOD INCOME 

children of the marriage; and he appointed portions of the fund 
to oertain of the children for life, and after their decease, among 
their ohildren, as they should appoint; it was held to be real 
estate, and that the husband’s appointment (whioh, if valid, 
would have the effect of vesting absolute interests in the grand¬ 
children equally, in default of appointment by the children,) was 
void as to the grandchildren, and could not, as Lord Lough¬ 
borough was of opinion, bo exeouted cy-pres (a). 


Section III. 

For u'hat Period Income mag be accumulated. 

. Formerly the rule that fixed the period for whioh the vesting 
of property might be suspended, regulated also the power of 
deferring its enjoyment; it being then permitted to a settlor or 
testator to create an accumulating trust absorbing the entire 
inoome during the full period for which the vesting might be 
postponed, and whether it was or was not so postponed. And no 
inconvenience appears to have boen felt in allowing so wide a 
range of accumulation, few persons having availed themselves of 
the permission to a mischievous extent, until Mr. Thellusson made 
the extraordinary and well-known disposition of his immense 
property (i), by the operation of which, every child and more 
remote descendant bom or rather procreated in his lifetime, (and 
which included evoiy individual of thoso descendants towards 
whom personal knowledge and intercourse might have been 
supposed to induce a particular affection), were excluded from 
enjoyment, for the purpose of swelling, to a princely magnitude, 
tho fortune of some remote and unascertained scions of the stock. 
The necessity then became apparent of preventing by legislation 
the repetition of a scheme fraught with so much mischief and 
hardship. This led to the stat. 39 & 40 Geo. 3, o. 98, whioh, 
after reciting that it was expedient that all dispositions of real 
or personal estate, whereby the profits and produce thereof were 
directed to b$ accumulated, and the beneficial enjoyment thereof 
was postponed, should be made subject to the restrictions therein¬ 
after contained, proceeded to enaot, “ that no person or persons 

(a) See further, as to the dootrine of cy-prise, Sugd. Tow .; Fearne, C. B. by Butl. 

lb) 4 Ves. 227. 
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shall, after the passing of this aot, by any deed or deeds, star- ohapteb n. 
render or surrenders, will, codicil.or otherwise soever, settle or Accumulation 
dispose of any real or personal property, so and in suoh manner, rastr^ ed,^ 
that the rents, issues, profits or produce thereof shall be wholly settlor* or 
or partially accumulated, for any longer term than the life or for twent y- 
lives of any such grantor or grantors, settlor or settlors, or the during mino- 
term of twenty-one years from the death of any such grantor, nty * &c * 
settlor, devisor or testator, or during tho minority or respective 
minorities of any person or persons who shall bo living or en 
ventre sa mere at the time of tho death of such grantor, devisor, 
or testator, or during the minority or respective minorities only 
of any porson or persons who, under tho uses or trusts of tho 
deed, surrender, will, or other assurances directing such accu¬ 
mulations, would for the time being, if of full age, be entitled 
unto the rents, issues, and profits, or the interest, dividends, or 
annual produce so directed to be accumulated; and in every 
case, where any accumulation shall be directed otherwise than 
as aforesaid, such direction shall be null and void, and tho rents, 
issues, profits and produco of such proporty, so directed to be 
accumulated, shall, so long as the samo shall bo directed to bo 
accumulated contrary to tho provisions of this act, go to and bo 
received by such person or porsons as would havo been entitled 
thereto, if such accumulation had not been directed. Sect. 2 
provides, “that nothing in this act contained shall extend to Act not to 
any provision for payment of debts of any grantor, settlor, or provision for 
devisor, or other person or persons, or to any provision for flobts^or por- 
raising portions for any child or cliildren of any grantor, settlor, children; 
or devisor, or any child or children of any person taking any 
interest under any such conveyance, settlement, or devise, or to 
any direction touching the produco of timber or wood, upon any 
lands or tenements, but that all such provisions and directions 
shall and may bfe made and given os if this act had not passed.” 

By sect. 3 [since repealed (<?)] the act is not to extend to heritable 
property in Scotland (rf), nor, by sect. 4, to wills mado before — nortoScot- 
the act, unless the testator should be living and of Bound mind prior 
for twelve calendar months from its passing. ““fesa 

[This statute, having been passed just before the Irish Act of _ nor to Ire . 
Union came into operation, does not extend to Ireland (<?). land. 


[(c) 11 & 12 Viet. c. 36, s. 41. (e) Ellis v. Maxwell, 12 Boar. 104 ; 

P| Bnt a direction to invest accu- Heywoodv. Heywood, 29 Bcav. 9. Eng- 

mulations in lands in Scotland did lish leaseholds, though personal estate, 

not bring the .case within a. 3. Mac - are governed by tho lex loci, and though 

pherton v. Stewart) 28 L. J. Ch. 177. belonging to a domiciled Irishman arc 
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CHATTEB IX. 


How the 
period of 
twenty-one 
years is to be 
calculated; 


—one of the 
periods only 
can be taken. 


As to accu¬ 
mulation 
during the 
minority of 
an unborn 
person enti¬ 
tled under 
the trusts. 


Haley v. 
Bannister. 


Observations 


[The period of twenty-one years from the testator’s death is to 
be caloulated exclusively of tjie day of his death (/), and must 
be a period immediately following his death. Thus, if the accu¬ 
mulation be fixed to commence at a time subsequent to the testa¬ 
tor’s death, it will necessarily cease when twenty-one years from 
hya death have elapsed, though it may have been in operation 
only one or two years (//). And a testator or settlor is not at 
liberty to take moro than one of the several periods of accumu¬ 
lation mentioned in the statute; for instance, he cannot direct 
on accumulation for a term of twenty-one years from his decease, 
and also during tho minority of a person entitled under the 
limitations (4).] 

The clause which would seem to afford tho widest range of 
aooumulation is that which authorizes it during the minority of 
any person, who would, if of full age, bo entitled, under the 
trusts, to the income; and who, it will be remembered; might, 
under the rulo of law discussed in the last section, be any person 
coming into existence during a life in being at the testator’s • 
decease. [It has been thought,] however, that this seemingly 
important clause is rendered inoperative by the construction put 
upon it in Haley v. Bannister (t), where the testator had directed 
oertain sums of stock in tho public funds to be purchased by his 
executors, and tho dividends accumulated until one of the children' 
of his daughter, bom, or to be bom, should attain the age of • 
twenty-one, when the whole waB to be transferred to such child, 
and any other child or children who might be then living; the" 
will contained a residuary clause. Sir J. Leach , V. C., said, 

“ The statute prevents an accumulation of interest during-the 
minority of an unhorn child; but as to the principal the law 
remains as before the statute. Tho excess of accumulation pro¬ 
hibited by the statute would form part of tho residue.” 

[By the words “ during the minority of an unborn child,” the 
V. C. must, it is conceived, have meant “ until an unborn child 
should come of age,” which was the case before him: his deoision 
in this view could only be that the whole of such period could 
not be token, not that the part commencing with the birth of. the 
child could not be taken alone. However, Lord Langdale t M. B., 


[subject to the act, Freke v. Lord Car- 
very, L.R., 1 GEq. 461; vidoautc, p. 4, n. 

(f) Oorst v. Lowndes, 11 Sim. 434; 
Lester v. Garland, 16 Yes. 248. 

(y) Shaw v. Rhodes, 1 My. & Cr. 154; 
Webb\. Webb, 2Beav. 493; Att.-Gen. 


v. Fouldcn, 3 Hare 666; Nettleton v. 
Stephenson, 3 De Gr. & S. 366. 

(6) Wilson v. Wilson, 1 Sim. N. S. 
288; Rosslyn's Trust, 16 Sim. 391; Ellis 
v. Maxwell , 3 Beav. 695.1 
(i) 4 Mad. 276. • • ' 
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[in Ellis v. Maxwell (It) observed, u If the accumulation is per- chaster xx. 
mitted only during the minority of a person entitled under the 0 f Lord Lang- 
■ uses of the will, and no time is allowed either before tho minority 
commences or after it has ceased, it does not seem that any tiling 
is added to the permission to accumulate during the minority of 
a person living at the death of tho testator. But taking the 
^words as they aro, they do not appear to permit accumulation 
during a minority and a time to elapse between tho death of the 
testator and the commencement of tho minority;” and after 
noticing Longdon v. Simeon , and Haley v. Bannister, lie con¬ 
tinued :—“ Theso oases prevent mo from considering, that upon 
the construction of tho act the accumulation would be lawful 
during the minority of any grandchild born after the deatli of 
. tho testator.” The case, like Longdon v. Simeon , and Haley v. 

Bannister , involved an accumulation not only during the minority 

of an unborn person, but also until he should bo *bom; and Observations 

though it has been said (l), that in Haley v. Bannister, Sir J. J ‘ Jt °" 

• Leach held, that the statute referred only to tho minority or suc- 
. cessivo minorities of persons in existence at the tirao tho will came - 
into effect, and that tho same point was affirmed and extended in 
Ellis v. Maxwell, yet it is clear that the point was not touched 
by the actual decision in either of thoso cases, which foil under 
the ordinary rulo that only one of tho periods allowed by the 
statute can be taken. The construction put upon the statute by Its effect 
the dicta oited above virtually strikes out of the act the clause in w^oh^fter 
question, and] seems to place in some peril tho accumulating providing for 
trusts ordinarily introduced into provisions for the maintenance direct accu- 
during minority of persons unborn at the testator’s docease, 
which direct the unapplied surplus income from time to time to come, 
be added to the principal. Such trusts, howevor, are distin¬ 
guishable from the bequest in Haley v. Bannister in this, that 
they extend only to the unapplied surplus, and not to the entire 
inoome (m), and, therefore, approach more closely to the principle 
of the rule of law, which accumulates the incomo of minors after 
providing for maintenance; though they differ from that rule 
in regard to the ultimate destination of tho accumulated fund, 
which the law gives to the minor himself, but which tho express 
trust commonly attaches to the principal fund; though even this 
difference is considerably narrowed, where the trustees possess 
(as they commonly do, and always ought to do) a power of apply- 

[(A) 3 Beav. 596. (»t) But the act expressly includes 

(if) Bryan v. Collins; 16 Boar. 47. partial accumulations.] 

J. —VOL. J. 


X 
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CHAPTEB IX. 


Trusts em¬ 
bracing' too 
wide on accu¬ 
mulation good 
pro tanto. 


The act docs 
not impliedly 
mako valid 
trusts for ac¬ 
cumulation 
previously 
bad. 

Accumulation 
for payment 
. of testator’s 
debts valid, 
though to 
endure longer 
than a life 
and twenty- 
one years; 


—but if for 
payment of 


ing the aooumulated fund at any subsequent period of minority, 
which olauso would certainly afford a strong argument for taking 
the trusts in question out of the principle of Haley y. Bannister, 
if [the doctrine sometimes deduced from] that case can be sup¬ 
ported. Indeed, considering the extreme inconvenienoe of hold¬ 
ing the ordinary accumulating maintenance trusts in favour of 
unborn porsons to bo invalid, the Courts would no doubt struggle 
to avoid such a conclusion. 

It is well settled, that a trust for accumulation exceeding the 
statutory limit, is good pro tanto . Thus, where a testator directed 
that the profits of certain canal shares should be invested, the 
interest arising to bo applied to the education of the children of 
A. and B., (who had no child at the death of the testator,) and 
on their attaining twenty-one to be divided among them; Sir 
W. Grant , M. It., held, that the accumulation was good for 
twenty-ono years from the doath of the testator, though void for 
the subsequent period (n). 

[But a trust for accumulation which not only exceeds the 
statutory limits, but also the period allowed by the rule against 
perpetuities, is, like any other such limitation, void in toto, oven 
though it bo for a purpose excepted from the operation of the 
act; for the act docs not by the exceptions contained in it im¬ 
pliedly make valid what was previously invalid (o). But, os 
before noticed (p), accumulation for payment of tho debts of the 
testator does not contravene tho rulo against perpetuities, and is 
therefore good, though its duration be unlimited (q). And a 
direction to accumulate until a certain sum be reached, though 
not in terms limited in duration, and though the accumulations 
may not amount to the stated sum within the necessary limits of 
time, is nevertheless good if tho total amount to bo raised is so 
disposed of as necessarily to vest absolutely in some person or 
persons within those limits, since those persons might at any 
moment after the vesting stop the accumulations and dispose of 
the fund (»•). But an accumulation for the payment of debts of a 
stranger does not come within the reason of. the rule which pro- 


(») Longdon v. Simon , 12 Vos. 395 ; 1 Coll. 26, 1 II. L. Ca. 406; Turvin v. 

soo also Griffiths v. 7'ere, 9 Vea. 127 ; Newcomc , 3 K. & J. 16. 

Palmer v. Halford, 4 Ituaa. 403; [7i« (p) Ante, p. 275. 

Bosxlyn's Trust, 16 Sim. 391, and cases (g) Lord Southampton v. Marquis of 

in this section, passim. Hertford, 2 V. & B, 54, see p. 65; Ba- 

(o) Lord Southampton v. Marquis of con v. Proctor, T. & B. 40; Bateman v. 
Hertford, 2 V. &B.54; Marshallv. llol- Hotehkin, 10 Beav. 426. ' 

loway, 2 Sw. 432; Browne v. Stoughton, (r) Oddie v. Brown, 4 Do Gk & J. 179. 

14 Sim. 369; (as to which oases see And see William v. Lewis, 6 H. L. Oa. 

ante, p. 274); Scarislriek v. Skclmers- 1013. 
dale, 17 Sim. 187 ; Bougliton v. James, 
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[toots a similar provision for payment of tlie testator’s own debts, chaftebjx. 
and is therefore valid by the common law only for the period of the debts of 
a life in being and twenty-one years after. The Act leaves this another, pood 
rule untouched, seot. 2 excepting from the operation of the first that limit*? 1111 
section “all provisions for payment of dobts of any grantor, —ruionot 
settlor or devisor, or other person or persons ” (»). And this has tUo Aet. 1>7 
been held to include not only debts due at the testator’s death, 
but future debts acoruing within the period last mentioned (7). 

But the accumulation must be designed and intended bona fido 
as a provision for payment of debts. Where a testator directed 
the income of residue or a sufficient part of it to be applied for 
the benefit of his son, and the surplus to bo accumulated and 
added to capital, and after the son’s death the wholo to bo 
divided among the son’s children; but if tho son should die 
without issue, the testator bequeathed a moiety of tho fund 
to B.; B. afterwards became indebted to tho testator, who then 
by codicil declared that B. should not bo obliged to pay the 
debt unless and until ho became possessed of tho moiety, which, 
in that case, was to be set off against the debt. B. eventually 
became entitled to the moiety, but it was held that tho testator 
was not thinking of tho debt when ho directed tho accumulation, 
and that it was not protected by sect. 2 (w). And if creditors 
avail themselves of their legal rights, and get tlicir dobts paid 
in a different way, as by resorting to tho corpus, the accumu¬ 
lation cannot, even if tho will so direct, be continued beyond tho 
period allowed by sect. 1 of the Aot, in order to recoup the 
persons to whom, subject to the trust for accumulation, tho 
estato is devised (a?). 

The exception in tho act rospecting accumulations for the pur- Construction 
pose “of raising portions for any child or children (y) of any t/on^toac- 
grantor, Bettlor or devisor, or any child or children of any person cumulation 
taking any interest under such conveyance, settlement or devise,” portion? 011 " 
has created great difficulty. And first, what is a portion within 
this exception P 

In Beech v. Lord St. Vincent (s), lands were devised to A. for 
life, with remainder to his first and other sons in tail, with re¬ 
mainders over, and 2,000/. per annum was directed to be accu¬ 
mulated for twenty-one years during tho life of A., and so muoh 

[(«) 2 D. M. & G. 498. 490. 

ft) Varlo ▼. Faden , 27 Beav. 255,1D. (j/) This means legitimate children, 

F. « J. 211. Shaw v. Rhodes, 1 SI. & Or. 159. 

(»} MatJmesr.Keble, L.B.,3Oh.691. ( 2 ) 3DoG.&S. 073,3 Jur.N.S. 762. 

{4 Tewart v. Lawson, L. R., 18 Eq. 

x 2 
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QHAgnsnix. [longer as A. had any younger children; the accumulations to he 
held on certain trusts for such younger children. It was twice 
held that this was an accumulation for raising portions within 
V * 0X00 Pti° n i n the statulo. And in Barrington v. Liddell (a), 
where lands had been settled on tho marriage of A. in the usual 
way, with a term of years for securing (in the events that hap¬ 
pened) tho sum of 10,000/. for younger children’s portions; and 
afterwards a testator bequeathed a sum of 15,000/. in trust to be 
accumulated during tho life of A., until it reached the sum of 
40,000/., and then to be applied in satisfaction of the portions; 
and he gavo another sum for building a mansion house on the 
settled estate; Lord St. Leonards held, that this was clearly 
within tho exception, and that the accumulation might continue 
after tho expiration of twenty-on© years, computed from the 
testator’s death. A provision for raising or satisfying portions 
charged or created by a previous instrument is, therefore, within 
the exception in tho statute (/>). 

Gift of On tho other hand, it has been decided that an accumulation 

augmont^lby the whole of a testator’s estate (c), or of the residue, comprising 
accumulation tho bulk, of it (d)> and a gift of tho augmented fund, comprising 
portion. both capital and accumulations, is not protected by the excep¬ 
tion. “ A direction to accumulate all a person’s property,” said 
Lord Cranworth (c), “ to bo handed over to some child or children 
when they attain twenty-one can never be said to be a direction 
for raising portions for the child or children : it is not raising a 
portion at all; it is giving everything. ‘Portion’ ordinarily 
means a part or share, and though I do not know that a gift of 
the whole might not in some circumstances come under tho term 
of a gift of a portion, yet I do not think it comes within the 
meaning of a portion in this clause of the act, which points to 
tho raising of something out of something elso for the benefit of 

some children or class of children.If every direction for 

accumulation for a child was a portion, the intention of the legis¬ 
lature, which was to prevent accumulations, such accumulations 
being most frequently directed for the benefit of children, would 
be entirely defeated. 

Again, in Burt v. Sturt (/), where legaoies were given to all. 


_ . 2D. M. & G. 480. 

(if) But (as appears by Beech v. Lord 
St. Vincent and other cases, and not¬ 
withstanding Halford v. Stains, 16 Sim. 
496) not exclusively so. 

(c) Wildes v. Davies , 1 Sm. & Gif. 475. 
v. Marsden , 2 Kee. 573; 


Bourne v. Buckton, 2 Sim. N. S. 91; Ed¬ 
wards v. Tuck, 3D.M. & G. 40; Mathews 
▼. Keble, L. B., 3 Ch. 691. 

(e) Edwards v. Tuck, 3 D. M. &G. 68. 
(/) 10 Hare, 416. See also Drewett v. 
Bollard, 27 Bear. 196. 
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[the testator’s children, and the residue was directed to he accumu- chapter ix. 
lated during the livos of the children and of the survivor of them, 
and after the decease of the survivor the whole was to he divided 
between the grandchildren of the testator then living, Sir W. P. 

Wood, Y. 0., said it was simply a scheme of the testator for the 
purpose of accumulating his proporty into one mass, and handing 
it over in that mass at the remote period of the death of tho 
survivor of a number of persons whom he had montionod, not to 
any given child or children, hut to two or throe or possibly ono 
favoured individual; it did not seem to him that in any senso or 
upon any rational construction he could call that tho raising of a 
portion for children: in truth it was only tho Thollusson scheme 
arranged in a somewhat less complicated and less extensive 
shape. 

In Jouch v. Magrjs (<j), where a legacy of 200/. was directed to Whethersamo 
be accumulated until tho child of A. (who then had one child) to pcei^iary 
should attain twenty-one, and on that ovent to bo divided, with Jjpwy 
its accumulations, among tho children of A. who should be then v . 
living, and the residue of tho personal estate was given to tho Ma M*' 
parent, Sir G. Timur , Y. 0., held that tho legacy was not a por¬ 
tion, though in a certain sense it was raiseable out of tho property 
of tho parent; otherwise every legacy given to a child of a resi¬ 
duary legatee must be so construed and tho act would bo wholly 
dofeated. This decision was much influenced by the V. C.’s 
opinion, now’ exploded, that to bring the ease within the excep¬ 
tion, the parent must take an interest in tho very fund directed 
to bo accumulated; and no distinction was noticed between tho 
accumulation of tho entirety or bulk of an estate and of a mere 
pecuniary legacy. The effect upon the act of a contrary decision 
was certainly overstated. 

On the other hand, Sir J. Stuart, V. C., distinguished between 
a gift of tho whole of a testator’s estate, augmented by accumu¬ 
lation, and a gift of a pecuniary legacy so augmented (//). And 
in Middleton v. Losh (i), whore a testatrix bequeathed 50,000/. Middleton 
to trustees upon trust to invest, and apply a competent part of v ‘ Lmh ' 
the income towards the maintenance and support of her son W., 
and to accumulate the remainder, and after his decease upon 
trust to divide the capital and accumulations betweon tho chil¬ 
dren W., and in case of tho death of W. without issuo tho 

f ) 9 Hare, 605. v. Jlcuth, 13 L. T., N. S. 270; and the 

Wildesy .Davies, lSm. & Gif. 475. observations on Middleton v. Losh, iu 
1 Sm.&Gif. 61. Seo also St. Patti 10 Haro, 426. 
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CH&PTEE IX. 


Logacy to 
accumulate in 
tnut for one 
for life, and 
afterwards for 
his children, 
not a portion. 


Accumulation 
valid or not 
according to 
the purpose 
whereto in 
event it is 
applicable. 


[capital and accumulations to sink into the residue of her personal 
estate; he decided that the accumulation was valid as a provision 
for portions,'relying mainly on “the just principles of construc¬ 
tion” adopted by Lord St. Leonards in Barrington v. Liddell. 

Tho question chiefly discussed in that case was not what is a 
portion, but what interest must be given to the parent (A). And 
although the subject of gift was, as in Middleton v. Losh, a 
pecuniary legacy augmented by accumulation, and although it 
must bo admitted that whether the testator has or has not directed 
tho legacy to bo takon in satisfaction of portions already charged 
on tho estate of another person, tho result quoad the testator’s 
own estate is tho same, yet the presence of such a direction 
brings tho case literally within the words of the act, and distin¬ 
guishes it too widely from Middleton v. Losh to permit its being 
regarded as an authority for tho decision in the latter oase. A 
similar direction would equally bring within the letter of the act 
a case whero (as in Edwards v. Tuch) tho subject of gift was not 
a pecuniary legacy only but the bulk of tho testator’s estato. 
But there is no actual decision to that effect. 

A trust to accumulate a legacy during a stated period, and at 
thfe expiration of it to pay the income to A. for life, and after¬ 
wards to divido tho capital among the children of A., is plainly 
not a provision for raising portions for children, but only a 
legacy in trust for a parent for life, and after his death for his 
children (l). And it cannot bo material to the construction of 
the statute that tho testator has or has not called the children’s 
shares of an accumulated fund their “ portions” (m). 

It will have been seen that, in Middleton v. Losh, tho aggregate 
fund was not necessarily to go to the children of W., but if all 
his issuo died in his lifetime it was to fall into the residue, so 
that it was not in all events a fund for portions. But the 
validity of the accumulation may well dopond on the event: as 
in Be Clu low’s Trusts (n), where a fund was direoted to be aoou- 
mulated, and was given to the children of the tostator’s son (who 
took an interest under the devise); but if there should be no 
children, to such persons as the parent should by will appoint: 
Sir IF. P. Wood, V. C., said that if there had been children, 
this might have been upheld as a provision for their portions; 
but as there wore and could be none, and tho testamentary j&ower 


[(£) See this insisted on, 2 Dr. St (in) See per Kindersley , V.G., Bourne 
Sm. GI. - v. Btickton , 2 Sim. N. S. 96. 

(/) JJ'att v. JFood, 2 Dr. & Sm. 60. (») 1 J. Sc H. 639. 
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[of appointment was clearly no “portion” for the parent, the chapteeix. 
Y. 0. held that the direction to accumulate was within sect. 1 of- 
the act, and invalid after the lapse of twenty-one years from the 
testator’s death. 

The next question is, what is tho interest which a parent, not What interest 
being the grantor, settlor or devisor, must tako under tho con- 
vcyance, settlement or devise, in order to render valid an ac- under the 
cumulation for portions for his children ? May it bo an interest <icvl80 ‘ 
of any kind, or must it bo an interest in the identical property 
from which tho income directed to bo accumulated arises ? and 
must it bo a substantial interest, or will a merely nominal in¬ 
terest suffice ? In Barrington v. Liddell (o), Lord St. Leonards 
read the word “ devise” in the act as meaning “ will,” and held, 
that the interest need not be one in tho very fund to be accu¬ 
mulated, and that tho legacy for building a mansion houso on tho 
estate of which tho parent was tenant for life, gave him a sufficient 
interest within the act. And as to quantum, tho L. C. cited, 
with apparent approbation, tho opinion expressed by Lords 
Lyndhunt and Brougham Qj), and approved by Lord Cran- 
icorth ((/), that any interest, however minute, was sufficient. 

But, according to Lord Langdale (>•), it would seem that, whero 
accumulation is directed for tho benefit of children of several 
parents, if any ono parent takes no interest, tho wholo direction 
fails. 

Tho destination of the income which the statuto releases from Destination 
accumulation has occasioned much debate. Tho law on this reload from 
point, however, may now it is conceived bo stated as follows:— accumulation. 

1. "Whero there is a present gift in possession, and the direc¬ 
tion to accumulate is engrafted upon that gift, tho statute, by 
discharging the property from the superadded trust, has tho 
effect of entitling tho donee or successive donees to tho imme¬ 
diate income, as if the prior gift had stood alone («). 

2. Whero tho vesting of a contingent interest (/), or tho pos- 


[(o) 2 D. M. & Gr. 480, stated above. 
Morgan v. Morgan, 15 Jur. 319, 20 L. J. 
Ch. 109, appears todecidothata specific 
legacy to the parentwillnot rendervalid 
an accumulation of a general legucy to 
the child. But the case is obscure. 

(p) Evans ▼. Hellier , 5 Cl. & Fin. 120. 

(q) Edwards v. Tuck, 3 D. M. & G. 
40. Wood, V.C., appears to have been 
of the same opinion, Burt v. Sturt, 10 
Haro, 423. 

(r) Eyre v. Marsden, 2 Kee. 573. 


(#) Trickcy v. Trickcy, 3 My. & K. 
600; Comic v. Hughes, 34 Beav. 127, 
2 D. J. & S. 057. An absolute donee 
may, at majority, stop accumulation 
directed for his sole benefit aud require 
immediate payment, Gosling v. Gosling, 
Johns. 205. Sccus, if any other per- 
Bon may by possibility bo interested, 
Gott v v Xaime, 3 Oh. D. 278; Harbin 
v. Masterman, L. R„, 12 Eq. 669. 

(/) Jones v. Maggs, 10 Hare, 605. 
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f * 

ix. [session of a vested interest (u) is pcfBtponcd till the expiration of 
' tho period of accumulation, the statuto, by stopping the accumu¬ 
lation, does not accelerate the vesting' in the one case, or the 
possession in tho other; but where the property is not a residue 
carries the income in tho case of personal property to the residuary 
legatee (.r) ; and in tlio case of real property, to the residuary 
devisee, or heir, according as the will does or does not come 
within tho statute 1 Viet. c. 26 (//). Where the residue is not 
given absolutely, but only for life or some other limited interest, 
tho income forms part of the capital of tho residue, so that the 
person having such limited interest is only entitled to the income 
of such income (s). 

Whore it is residue that is direoted to be accumulated, the 
incomo of such residue, when tho accumulation is stopped, will, 
in obedience to a well-settled principle (a), devolve in the case 
of personal property to tho next of kin (i), in tho caso of real 
property to tho heir (r), and in the case of a mixed fund to tho 
next of kin and heir respectively (ft). 

3. The incomo of the accumulations follows the same rule; 
therefore if tho accumulations arise from personal property not 
being a residue, tho income falls into the capital of the residue (e), 
so that a tenant for life would only be entitled to the income of 
such income; and where residuary personalty is directed to be 
accumulated, tho incomo of the accumulations, of course, goes to 
the next of kin. Where the accumulations arise from residuary 


[(«) Macdonald v. Bryce, 2 Koc. 27G; 
Eyre v. Marsdcn, ib. 574; Ellis v. Mar¬ 
vell, 3 Beav. 597; Netl/cton v. Stephen¬ 
son, 3 DoG. &S. 366; Lord Harrington 
v. Liddell, 10 Haro, 429; Went her all v. 
Thornburgh, 8 Ch. 1). 261. "Where ac¬ 
cumulation is directed for a stated 
period, “ or so much of it as the law will 
allow,” and the gift is to toko effect at 
tho expiration of the stated period 
(without more) acceleration is oxcludcd 
by tho will itself, Talbot v. levers, L. It., 
20 Eq. 255. 

(r) Ellis v. Maxwell, 3 Beav. 587; 
Att.-Gcn. v. Poulden, 3 Hare, 555; Jones 
V. Maggs, 9 ib. 005. 

(//) Xett/eton v. Stephenson, 3 Do G. & 
8. 3GG; Smith v. Lomas , 33 L. J., Ch. 
678; Green v. Gascoyne, 4 D. J. & S. 
565. See also lie Clulow's Trust, 1 J. 
& H. 639, where tho accumulation being 
in tho nature of a charge on real estate 
sank for tho benefit of the estate. Of. 
Simmons v. Titt, L. R.,8 Ch. 978, where 
a previously existing charge was directed 


to be accumulated and the next of kin 
took the excess. 

(;) Crawley v. Craiotey, 7 Sim. 427; 
Morgan v. Morgan, 4 Do G. & S. 175, 
176, 20 L. ,T. Ch. 441. 

(«) Skrymsher v. Northcotc, 1 Sw.566. 
(/>) Macdonald v. Bryce, 2 Kec. 270; 
Trifle v. Tool's, i Beav. 437 ; Elbornc v. 
Goode, 14 Sim. 165; Wilson v. Wilson , 1 
Sim. N. 8. 288; Bourne v. Buckton, 2 ib. 
91; Oddie v. Brown, 4 Do G-. & J. 179: 
Wcatherall v. Thornburgh, 8 Ch. D. 261 
(crown entitledindefault of nextof kin). 

(c) Halford v. Stains, 16 Sim. 488; 
Wildes v. Davies, 1 Sm. & Gif. 475; 
Weatherall v. Thornburgh, sup., (crown 
in default of heir). 

(i <1) Byre v. Marsden, 2 Kee. 664, 4 
My. & Cr. 431; Edwards v. Tuck, 3 D. 
M. &G. 40; Burt v. Sturt, 10 Hare, 415. 

(<■) Crawley v. Crawley, 7 Sim. 427 ; 
O'Neil v. Lucas, 2 Keo. 316; Morgan 
v. Morgan, 4 De G. & S. 176, 20 L. J. 
Ch. 441. 
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[real estate, the accumulations of rents and profits seem to pre¬ 
serve their ohwadter of realty, so that tho heir is entitled to the 
inoome of suoh accumulations (/); and it would, of course, follow, 
that where the accumulations arose from real estate other than 
residuary, the residuary devisee would, undor tho present law, 
he entitled. In j Ellis v. Maxwell (g), where tho rents of the tes¬ 
tator’s real estate were directed to form part of In's personal estate, 
and the personal estate was directed to he accumulated, it was 
held that the income of the accumulations went to the residuary 
legatoes. Tho case turned on the special words of the will. 

The interest which, by the operation of tho statute, results to 
the heir, will be either a chattel interest, and pass on his death 
to his executors or administrators (/<), or an estate of freehold; 
in the latter case it will devolve upon his heir, if he died before 
1838 (i ); if after 1837, upon his personal representatives (/■).] 

In applying tho statutory provision against accumulation, 
regard is had to the substance and effect, and not to tho form 
and more language of an instrument; for, if property bo disposed 
of in such manner as [either in all events, or on a contingency 
which happens (/)] to produce an accumulation of income, for a 
period exceeding what the statute authorizes, it will not avail 
that thero is an absonco of any trust expressly and in terms 
directed to this object. 

An obvious case of this nature is that of a bequest of a general 
rosidue to a class of persons (some of them unborn at tho tes¬ 
tator’s decease), whoso shares are not to vest until tho age of 
twenty-one years; for it is to bo observed, that as a residuoiy 
bequest, to take effect in future, carries not only tho bulk or 
corpus of tho property, but also the intermediate income, it fol¬ 
lows that the statute is infringed whenever the vesting, or even 
tho distribution, is postponed until a period or event which occurs 
more than twenty-one years after the testator’s decease, without 
any oxpress application of the income accruing in the interval. 
[Sir L. Shadicett was indeed of opinion that the statuto did not 
affect accumulation which aroso from tho nature of the gift, but 
operated merely to striko out of tho will so much of a direction 


[(/) Eyre v. Marsden , 2 Kee. 577; 
this appears still more plainly from 
Fitch v. Weber , 6 Hare, 1-15, and other 
similar cases noticed post, which show 
that the next of kin can take nothing 
but what is personalty at the time of the 
testator's death. 

(g) 12 Beav. 104. 


(h) Sewell v. Lenny, 10 Beav. 315. 

(i) Halford v. Stains, 16 Sim. 488 ; 
in Jlarrctt v. Unci', 12 Jur. 771, tho per¬ 
sonal representative of tho hoirwas held 
to take, but as liis right was not dis¬ 
puted, tho case is scarcely an authority. 

(k) 1 Viet. c. 26, s. 6. 

(J) Mathcwsv. Kcble, L.R., 3 Gh. 691. 
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[to accumulate as exceeded the proscribed limits (*»); his opinion, 
however, is clearly opposed to the other authorities upon this 
question, including one of the highest court of appeal (»). 
There is a plain distinction between suoh a case and the oases 
where the property being rented in an infant the accumulation is 
to be assumed to be the act of tho Court (o). 

Whero there is a contingent legacy to A. to vest upon a cer¬ 
tain event, and an accumulation is directod in the moon time, 
and if the event does not happen the legacy and accumulations 
are given over to B., and at the end of a period greater than 
twenty-one years (say thirty years) from the testator’s death, the 
happening of tho event is first ascertained to be impossible, so 
that tho gift to B. then takes effect in possession, it has been 
held by Sir J. K. Bruce , Y. C. (p), that B. is to have all the in¬ 
termediate income of the original and accumulated fund between 
the end of the twenty-one years and tho happening of the event; 
Sir J. Bonnily , however, in a similar case (q), intending to fol¬ 
low this decision, decided that B. is to have simple interest on tho 
amount of that fund during the same period. 

In Bassil v. Lister (r), Sir G. Turner , Y. C., decided that a 
direction in a will to apply a sufficient part of tho income of tho 
testator’s property in keeping up certain policies which he had 
effected on the lives of his children in their names, and which in 
case of their marriage ho directod to be settled on thoir wives 
and children, was not a trust for accumulation within the statute, 
and was therefore valid beyond tho period of twenty-one years 
from his death, lie obsorved, “ It was said in argument that 
the payment of tho income to the Insuranco Company was itself 
an accumulation; that tho Company were recipients of the in¬ 
come for tho purpose of accumulation; that what was done was 
the samo thing as if the rents wero paid to on individual, to ac¬ 
cumulate in his hands, and to be paid over at the death of the 
life insured; and the case was presented to the Court in many 
similar points of view; but I do not see how the payment of tho 


[(hi) FAhome v. Goode, 14 Sim. 165; 
Corporation of Bridgnorth v. Collins, 15 
ib. 538. 

(m) Evans v. Hcttier, 6 Cl. &Fin. 114; 
S. C. nom. Skate v. Rhodes, 1 My. & Cr. 
135 ; Macdonald v. Bryce , 2 Kee. 276 ; 
Morgan v. Morgan, 20L. J. Ch. Ill, 15 
Jut. 319; Tench v. Cheese, 6 D. M. & 
G-. 641; Macphcrson v. Stewart, 28 L. 
J. Ch. 177 ; and ace Bectivc v. Hodgson, 


10 H. L. Ca. 664, 668. 

(o) See per Wood, L. J., Mathews v. 
Keble, L. R., 3 Ch. 696; per Lord Cran - 
worth, V.C., Wilson v. Wilson, 1 Sim. 
N. S. 297. 

(p) Morgan v. Morgan, 20 L. J. Ch. 
Ill, 441, 15 Jur. 319. 

(?) Bryan v. Collins, 16 Beav. 14. 

(»■) 9 Haro, 177. And see Metier v. 
Stanley, 2 D. J. & S. 183. 
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[premiums to tlie Insurance Company out of the income is an chatted ix. 
accumulation of the income. The premiums, when paid to the 
Insurance Company, become part of their general funds, subject 
to all their expenses; and although it is true that the funds in 
the hands of the companies do generally produce accumulations, 
it is impossible to say what accumulations arise from any par¬ 
ticular premium. It was said that it was an accumulation as to 
the estate, because the estate receives back a certain sum upon 
the death of the party whose life was insured; but what the 
estate receives back is not tho accumulation of the income, but a 
sum payable by tho office by contract with tho testator; and is 
this an accumulation within the meaning of the statute P The 
history of the statute goes far to show that it is not, and I think 
the language of the enactment confirms that view. The enact¬ 
ment is, that no person shall settlo or dispose of real or personal 
estate, so and in such manner that tho rents, profits, income or 
produce shall bo accumulated beyond tho prescribed periods; and 
these are words which admit of a clear, plain common sense in¬ 
terpretation, as referring to tho accumulation of rents, profits 
and income, quit rents, profits and income. Why is tho Court 
to put a strained construction upon them, and cut down the un¬ 
doubted right which existed before the statute, beyond what tho 
language of the statute, in its ordinary interpretation, imports ? 

It is said that the Court ought to do so, because the spirit and 
intent of tho statute was to prevent accumulations and tho sus¬ 
pension of the beneficial enjoyment; but this argumont appears 
to me to bog the question ; for it assumes that what the petitioner 
here colls an accumulation suspending tho beneficial enjoyment, 
was an accumulation intended to be prevented by tho statute. 

Much reliance was placed in the argument upon the mischief 
which might ensue from policies of insurance being resorted to 
for the purpose of evading the statute, if tho dispositions of this 
will were upheld, but I entertain no apprehension of any such 
mischief; I think that settlors and testators, who contemplate 
accumulations, are far too keen-sighted to incur tho risks to 
which such a course of proceeding would be exposed. On the 
other hand I see enormous mischiefs which would arise from the 
construction for which the petitioner contends. The case before 
us is but one instance of the difficulties to which such a construc¬ 
tion would lead. If it bo supported what is to become of part¬ 
nership agreements for long terms of years, where certain sums 
aro to be drawn out annually, and the remaining profits are to 
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FERIOl) ALLOWED FOR ACCUMULATION. 

ix. [accumulate and be divided at tbe end of the terms P Wbat is 
to be done with policies of insurance on the lives of debtors (s) P 
And how is the case of a settlement of policies of insurance, 
with stock transferred in trust to pay pre miums out of the divi¬ 
dends, to be dealt with?” 

The V.-C. seems here to argue that because of the mode of. 
accumulation adopted tho statute did not apply; but the terms 
of the statute aro general, that no person shall “ by deed or 
deeds, &c., or otherwise howsoever, settle or dispose of his property 
so and in such manner ” that the incomo thereof shall be accu¬ 
mulated ; it can scarcely therefore be said that tho act does not 
apply because a particular mode of accumulation is resorted to (t). 
To exolude tho act, it must be denied that there is any accumu¬ 
lation of income whatever; but it could not bo denied, nor did 
the learned Judge attempt to deny, that effecting an insurance 
was one mode of accumulation. This answers the objection, that, 
“ though the funds of tho company might be accumulated, it 
would bo impossible to say what part of such funds arose from 
any particular premiumsan objection which affects only the 
mode of accumulation. The testator’s estate instead of getting 
back tho total amount of premiums with compound interest, a 
sum varying in amount according to the period during which 
the premiums have been paid, gets back a sum certain , whatever 
that period may be. This sum is not less the result of an accu¬ 
mulation because it is of certain amount. 

Tho decision was also rested on tho ground that the sum paid 
back was in pursuance of a contract, and therefore not within the 
statute; this seems to beg the question, since, if there be an 
accumulation, the statute must reach it, whether it arise under a 
contract or by will: for its terms are general; and a person can 
no more contract that his incomo shall be accumulated beyond 
the prescribed limits, than he could direct by will that it should 
be so accumulated; indeed, if the statute does not extend to 
contracts, it does not touch any accumulation made by marriage 
settlement, for every such settlement is a contract. The ques¬ 
tion what would become of partnership agreements for long 
terms of years, by which a certain sum is to be drawn out and 
accumulated annually, may, perhaps, bo answered by another 
question, namely, supposing such agreements not to be affeoted 

[(«) Tho statute expressly excepts (t) And soo the observations of Lord 
provisions for the payment of debts of Cranuorth, 6 D. M. & G. 462. 
any person, see 2 D. M. & G. 498. 
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[by the act in question, what would become of them when con- chaptbb nc. 
sidered with respect to the rule against perpetuities ? an ordinary 
trust for accumulation, extending over a long term of years, (that 
is, as the Y.-O. must have meant, more than twonty-ono years,) 
would be void altogether as transgressing the ndo against per¬ 
petuities (»■); one of two things, therefore, is clear, either such 
agreements are not valid, or, if they are valid, tlioy are governed 
by rules which do not hold good with regard to ordinary trusts, 
and, in either case, no argument can be drawn from this sourco 
in support of the decision in Bawl v. Lister. Probably, tho 
partnership agreements in question would bo hold good on the 
principle of the decision in Bateman v. Ilotehldn (#), boforo 
noticed, that an accumulation which is capablo at any moment 
of being put an end to (y), can infringo neither tho statutory 
rule against accumulation, nor tho common law ride against per¬ 
petuities. Lastly, as to tho question what would becomo of set¬ 
tlements of policies of assuranco with trusts for keeping them on 
foot by payment of the premiums, tho answer seems to bo, that 
they are either cases wliero security is given for a debt, or cases 
of settlement on a marriage, in which one of tho settlors is the 
person during whose life the accumulation is to be made, both 
of which classes are within the exceptions of tho statuto under 
which a direct trust for accumulation would be good; and it is 
conceived that there is no authority for saying that any other 
settlement of policies of assuranco are good, where a direct trust 
for accumulation would not also bo good. 

It will be observed, that the remarks of the learned Judge are 
irrespective of the fact, that the policies wero effected in tho tes¬ 
tator’s lifetime; his decision was, that insurance is not a modo 
of accumulation affected by tho statute, and it would, therefore, 
have been the same, if the policies had been effected after tho 
testator’s death. By giving small conditional legacies, a testator 
could easily procure persons, after his death, to allow policies to 
be effected on their lives, in their names, and to assign them to 
the testator’s trustees, than which an easier and cheaper modo 
of accumulation could not be devised.] 

[(«) Palmer v. Hol/ord, ante, p. 253. 

(r) Ante, p. 275. 


(y) Seo Dooms v. Collins, 6 Ilore, 418.] 
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CHAPTER X. 

FROM WIIAT PERIOD A WILL SPEAKS. 


For somo purposes a will is considered to speak from its date or 
execution («), and for others from the death of tho testator: the 
former being the period of tho inception, and the latter that of 
the consummation of the instrument. In determining to which 
of these tho language points, it is necessary to distinguish be¬ 
tween wills that aro subject to the act 1 Viet. c. 26, and those 
which aro regulated by tho pre-existing law. 


First, with regard to wills made before tho act. 

It may bo stated, as a genoral rulo, that wherever a testator 
refers to an actually existing stato of things, his language is 
referential to the date of the will, and not to his death, as this is 
then a prospective event. Sueli, it is clear, is the construction 
of the word “ now,” or any other expressions pointing at present 
time. 

Thus, a devise to tho descendants now living of A. has been 
held to oomprise tho descendants living at the date of the will, 
exolusivo of such as come into existence between that period 
and the death of the testator (6), and who would, but for this 
restrictive addition, have been let in {c) ; and the same construc¬ 


ts In this chapter, and indeed 
throughout tho present work, the dato 
and the period of execution are assumod 
to be identical; which, it is obvious, 
may not be the caso, and then tho ques¬ 
tion would arise—which is to predomi¬ 
nate? It is conceived that, for some 
purposes, the date, and for otherB tho 
time of execution, would do so. In re¬ 
gard to the will’s capacity of operation 
on real estate, (supposing, of course, tho 
will to be subject to tho old law,) tho 
period of tho actual execution would 
be the material fact; but in regard to 
points of construction, tho effect would 
sometimes, perhaps generally, depend 
on the date, or the time of apparent exe¬ 
cution : for instance, if a testator dated 
his will 1st January, 1830, and executed 
it on the 1st June in tho some year, a 


bequest in such will of “all the Consols 
now standing in my name,” possibly 
might be held to pass the Consols only 
of which ho was possessed on 1st Janu¬ 
ary, and not what he hod acquired be¬ 
tween thedate andexecution, and which 
he held on 1st June. [See Randjkld v. 
Randfield , 8 II. L. Ca. 225.] 

(i) Crossley v. Clare, Amb. 397, 3 Sw. 
320, n. See also Att.-Gen. v. Bury. 

1 Eq. Ca. Ab. 201, pi. 12, 8 Vin. Abr. 
323, pi. 2; Abney v. Miller , 2 Atk. 593; 
Blundell v. Bunn, cit. 1 Mad. 433 ; see 
also All Souls' College v. Codrington , 1 
F. W. 597; but see Rowland v. Gorstteh. 

2 Cox, 187. 

(<*) As to the construction of gifts to 
classes, vide Ch. XI. on Lapse, Gh. 
XXX. on Devises to Children, [and 
ante, p. 268.] 
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tion has obtained, even where the word “ now ” is combined with ciuptkb x. 
a term whioh could not have full effect, according to its technical 
import, unless used prospectively, as in the case of a devise to 
the heir male of the body of A. “ now living,” under which the 
heir apparent of A. living at the dato of the will has boon held 
to be entitled; so that the word “heir” was made to surrender 
its primary and proper signification, in order to give effect to 
the word “now,” with which it stood associated (d). 

On the same principle verbs in tho present tense have a similar Verbs in pre¬ 
effect in restricting a devise or bequest to the subjects or objects aenttenBe * 
existing at the dato of tho will, though in some of the cases con¬ 
siderable roluctance appears to have been manifested to carry out 
this principle, where its effect would bo inconveniently to narrow 
the scope of the will, by excluding any who might be presumed 
to be intended objects of tho testator’s bounty. 

Thus, in Wilde v. llollzmcyer (c), Sir 11. P. Arden, M. It., ox- 
pressed an opinion that a bequest of “all tho property I am 
possessed of ” would, if unrostrained by tho context, oxtond to 
all tho testator’s personal estate at his death. 

So, in Bridgman v. Dove, (/), it was hold that a chargo of all 
tho debts I have contracted sinco 1735, extended to all debts 
owing by the testatrix at her decease, including thoso she con¬ 
tracted after the period referred to; [and in 1Hand v. Lamb (</), 
the words “ I may have forgot many things, if such there is, it 
is to be thrown into the lump for tho benefit of the legatees,” wore 
held by Lord Eldon to carry the residue at the testator’s death.] 

Again, in Ring rose v. Bramham (h), Sir L. Kenyon , M. It., held 
that a bequest of 50/. “ to A.’s children, to overy child he hath 
by his wife B.,” to be paid to them as they should come of age, 
spoke at the time the will took offcct, so as to let in all tho chil¬ 
dren then living. The circumstances of tho case, howevor, though 
not expressly adverted to by his Honor, perhaps aided tho con¬ 
struction. The testator had directed a sum of money to be placed 
in the hands of a person until tho children came of age, which 
exceeded the sum whioh would have been necessary for the pur¬ 
pose if the legacy were confined to the children then in existence. 

In regard to gifts to children, indeed, an anxiety to include as Gifts to 
wide a range of objects as possible has so powerfully influenced chUdrm * 

Id) James y. Richardson, T. Jon. 99, 1 (e) 6 Vos. 816. 

Eq. Ca. Ab. 214, pi. 11,1 Vent. 334, 2 (/) 3 Atk. 201. 

Lev. 232, Raym. 330, 3 Kob. 832, Foil. [(^) 2 J. & W. 399.] 

457; [Burchett v. Durdant, on same will, (A) 2 Cox, 384. 

Skin. 205,2 Vent. 311, Carth. 154.] 
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FROM WHAT FERIOD A WILL SPEAKS. 

the construction, that suoh cases are to be regarded as sui generis. 
To this anxiety is also to bo ascribed the rule, whioh constitutes 
another exception to tho doctrine under consideration, that a gift 
to ohildron “bogotten” oxtends to children bom after tho dafe 
of tho will; and a gift to children “to be begotten” includes those 
antecedently in existence (/). 

To return, howovor, to the general subject, it may bo stated 
that where a testator, in a will which is regulated by tho old law, 
refers to a specific subject of gift, he is considered (J) as pointing 
at the state of facts whilo he is penning the instrument, and not 
at tho time of his decease, oven though ho may not have used the 
word “now,” or any other adverb emphatically denoting present 
time. The doctrine relating to the ademption of specific bequests 
stands upon this principle. Thus, if a testator, before the year 
1838, having a leasehold mossuage, or a sum of 1,000/. consols, 
bequeathed “all that my messuage in A.,” or “all that sum of 
1,000/. consols standing in my name,” he is considered as referring 
to tho house or the stock belonging to him when he made his will; 
and, therefore, if he subsequently disposes of such house or stock, 
tho bequest fails, though he may at his decease happon to bo 
possessed of a messuage or a sum of stock answering to the descrip¬ 
tion in the will (/.). • [And tho rulo was the samo whore tho testator 
having stock in his possession at the date of his will bequeathed 
it as “ all my stock,” and afterwards sold the stock and bought 
new, or added to the old: in the one case the bequost failed alto¬ 
gether, and in the other comprised only tho old stock (/).] 

And a new estate in leasehold properly, acquired by a subse¬ 
quent renewal of tho leaso or otherwise, is no less out of tho reach 
of a specific disposition of such property, as ordinarily expressed, 
than an interest in any other property answering to the samo 
locality; it being considered that the testator, when referring to 
the property in question, had in his contemplation exclusively the 
specific interest in it of which he was possessed when he made his 
will, though he has not in terms referred to such interest, but has 
used expressions descriptive of the corpus of the property: as in 

(i) Co. Litt. 20 b; [see as to this, will of A” was bold to pass money after-. 
post, Ch. XXX. wttrdsrcecivedbythotestatoruudcrthat 

(J) Unless ho expressly refer to tho will and invested in his. own name, it 
state of facts at his death; as, by be- being still traceable, Morgan v. Thomas , 
queatbing all his horses, or all Ids stock, 6 Ch. D. 176. 

belonging to him at his death: this (k)Tattisonv.Pattison, 1 My.&K. 12. 
would be a specific bequest, though not (/) Cochran v. Cochran , 14 Sim. 248. 

liable to ademption, JMhamleyy. Shcr- See also per Wood, V. C., Goodlad v. 
son , L. R., 20 Eq. 304. A gift of pro- Burnett , 1 K, & J. 347. 
perty “to which I am entitled under the 
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• 

the case oi a bequest of “ all my tithes and coclesiastioal dues at ohaptkb x. 
W.” {p ),* or “ the perpetual advowson and disposal of tho living 
or reotory of W. for over, togethor with tho tithes of all sorts 
thereof ”(wj) ; or “all my leasehold estates in the parish of C.” (n). 

•In all such oases the renewal of tho lease under tho old law re¬ 
voked tho bequest, or rathor, to speak moro accurately, withdrew* 
from its operation tho property which was tho subject of disposi¬ 
tion : in short, effected what is technically called an ademption. 

But though the general principle lias long been settled, yet 
questions often arose in consequence of tho contoxt of the will 
affording ground to contend, that the testator intended any 
after-acquired interest of which ho might becomo possessed by 
renewal, to pass under the bequest. 

Tl;o rehewod leaso will pass whore the testator includes in the Renewed leaso 
bequest the right of ’renewal as an accessory to the immediate JSftd'nJ 
subject of disposition. And [where tho lease of which a boquest uowalis in¬ 
is mado is vested in a trustee for the testator and is renowed by 
the trustee, tho gift of the property comprised in tho leaso being 
in faot a gift of tho equitable interest which includes tho benefit 
of renewal, the trust of any renewed term granted to tho trustee 
would pass under such bequest (o). And tho same principle 
applies to tho case of a lease for lives with a covenant for por- 
potual renowal (/>).] 

Where (q) a testator, who was by his marriage settlement under 
an obligation to renew the lease of certain property which had 
been thereby settled, and tho beneficial interest whereof was, in 
default of issue of the marriage, vested in himself, by his will 
bequeathed the property, describing it as his manor &c. in L. 
held .by lease from the Dean and Chapter of Windsor, to tho 
trustees of his marriage settlement, upon certain trusts, including 
among others a trust to perform the covenants contained as well 
in tho then lease as in any future leases thereafter to bo obtained: 

Lord Eldon (affirming a decree of Sir J. Leach , V.-C.) was of 
opinion that, regard being had to tho language of the settlement 
and will, the testator must be considered as dealing with his whole 
interest and the obligations which existed, and that the dovise 
passed all futuro renewals as well as the term which then sub¬ 
sisted* From tho judgment of the V.-C., in thiB case, it would 

(/) Pudstonev. Anderson, 2 Yes. 418. (p) See Poole v. Coates, 2 D. & War. 

(tn) Hone v. Medcraft, 1 B. C. 0. 261. 493,lCon.&L. 531, stated ante, p. 157.] 

(») Coppiny.Fernyhough,2~B.G.G. 291. {q) Colgruvc v. Manly , 2 Russ. 238; 

• [(o) Carter . Carte, 3 Atk, 174; Slat ter see also 6 Mad. 72. 
v. Noton, 16 Vcs. 200. 

J.—VOL. I. 


Y 
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cixAPTUB x. appear that he had fallen in with the notion of Lor$ Hardicicke, 
in Carte v. Carte (r), that a bequest of the testator’s interest in 
leaseholds referred to his interest at the time of his decease. Lord 


Whothcrword 
referred to 
present or 
future in* 
tercst. 


Difference be* 
tween free¬ 
holds and 
leaseholds in 
regard to re¬ 
voking effect 
of eonvey- 
*ances. 


1Eldon, though he affirmed the decree, lent no countenance to any 
suoh doctrine; which, indeed, is directly encountered by Slatter 
*v. Npton (s), where a bequest by a lessee of her dwelling-house, 
and all her estate, term, and interest therein, was held not to 
include a term of years subsequently acquired by the renewal of 
the lease. It has been deoided, however, by Lord Eldon (t), that 
a bequest of leaseholds “ for all the residue of the term and in¬ 
terest I shall have to come therein at my decease,” does not refer 
merely to the residue which might, at the testator’s decease, 
happen to be unexpired of the term which existed at the making 
of the will, (as considered by Sir Wrn. Grant , whose deoree his 
Lordship reversed,) but comprises an interest subsequently ac¬ 
quired by ronewal. And this seems to acoord with the doctrine 
of Churchman v. Ireland («), where a devise of all and singular 
the effects, real and personal, “ which I shall die possessed of,” 
was held to refer not merely to the lands then belonging to the 
testator of which he should die seised, but to all property which 
the testator might acquire after the execution of his will (x). 

The learned reader will, no doubt, perceive the difference be¬ 
tween cases in which a bequest of a term of years is adeemod by 
the renewal of the lease, and those in which the devise of a free¬ 
hold estate is revoked by the effeot of a conveyance revesting 
the estato in the testator but occasioning an interruption of his 
seisin (y). The ademption in the former case is not, like the 
revocation, in the latter, the consoquonco of a technical rule of 
law, acting independently of volition, but is simply the effeot of 
the absence of apparent intention to inolude the future interost. 
Accordingly it has been decidod, that where a testator, after 
bequeathing, by a will mode before 1838, a chattel lease, assigned 
it to a trustee for himself, the transaction had no revoking effect 
upon the prior bequest as to the equitable interest which remained 
in the testator (s), though the legal estate, which was assigned to 
the trustee, was of course thereby withdrawn from its operation. 
Still less does the merely taking an assignment of the legal 


(r) 3 Atk. 174. Le) See also Thcllusson v. Woodford, 

(a) 16 Vca. 197. 13Ves. 209,1 Dow, 249; [and Ranee v. 

[(f) James v. Dean, 11 Ves. 383, and Tmwhitt , 2 J. & H. 216, -where the 

* 15 vos. 236.] words were "whereof I am or shall or 

(«) 1 R. & My. 250, overruling Back may be seised."] 
v. Kett, Jac. 634. - (y) Vide ante, p. 147. 

(s) See Woodhouse v. Ok ill, 8 Sim. 116. 
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estate (which is the converse case) revoke the bequest (a); suoh on apter x. 

an act, indeed, we have seen does not amount to revocation even 

of a devise of real estate (b) ; though of oourse, even in the cose 

of a chattel lease, the legal estate would not pass by the bequest, 

unless it contained expressions adequate to comprise any future 

estate in the property. [Lands held under renowed leases for 

lives, as we have before seen, fell (previously to 1 Yict. c. 26) 

under a different rule from those held under renewed leasos for 

years, and could not in any case have passed under a will made 

before renewal, though such will professed in terms to devise 

every future interest in the lands (c).] 

The same principle which governs the construction of expres- Construction 
sions descriptive of a speoifio subject of disposition, applies also ferdu^toTm 
to the objects of gift. Thus, if a testator givo an estate or a sum existing iudi- 
of money to his son John, the gift will take effect in favour of 
his son of this name (if any) at the date of the will, and of him 
only. If, therefore, such son should die in tho testator’s lifetime, 
and he should afterwards have another son of the samo name who 
should survive him, such aftor-bom son would not bo an object 
of the gift. [Similarly, a gift to tho child with which the tes¬ 
tator’s wife was pregnant, which child was still-bom, was held 
not to take effect in favour of another child of whioh tho tes¬ 
tator’s wife was pregnant at the time of his death, though tho 
result was that all the testator’s property was devised away, and 
the last-mentioned child left unprovided for (r?).] And the 
same rule would seem to obtain if tho devisee or legatee were 
described with reference to his filial character only, without any 
other designation (c), as in the case of a gift to “ my son” simply, 
which would apply, it is oonoeived, to tho son (if any) living at 
the date of the will, to the exclusion of any after-bom son, though 
’ such after-bom son should, by reason of the decease of tho then 
existing son, happen to be the only person answering tho descrip¬ 
tion at the death of the testator. 

A question of this nature [may arise on wills made before Gifts to wifo 
1838, containing a gift to the wife of the testator (/), and on * l t rucd°- n * 
all wills containing a gift to the wife of another person, under] 


(a) Clough v. Clough , 3 My. & K. 296. 
b) Auto, p. 155. 

(e) Marwood v. Turner, 3 P. W. 163. 
d) Footer ▼. Cook, 3 B. C. C. 346.] 

'«) This position, however, is ad¬ 
vanced with some diffidence, seeing the 
strang anxiety of the Courts to extend, 
ns much os possible, gifts to children; 


[see Ferkins v. Micklethwaite , ante, p, 
200 ; and Thompson v. Thompson , and 
King v. Bennett, post, Chap. XXX. s. 7. 

(?) Under 1 Viet. c. 26, s. 18, the 
will would be revoked by a second nfnr- 
riage, and the question could not arise. 
See Fratt v. Mathew, 22 Beav. 334.] 
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oHifTSB x. which, on the principle just stated, the individual standing in the 
oonjugal relation at the date of the will, WQuld take, exclusively 
of any other person who might happon to answer the description 
at the death of the testator (g). Accordingly, by early writers 
it is laid down (A), that if one devise land to tho wife of J. S., 
and J. S. die, and she take to husband J. D., and then the de¬ 
visor die, she shall take the land; and yet* she is not the wife of 
J. S. when the devisor dies, nor shall sho take it as his wife: but 
the intent is, that she who um the wife of J. S. at the time of 
the making the will should have it, and the person is dear by 
the description. 

But if J. S. had hod no wife at the date of the will, it is very 
doubtful whother a person subsequently becoming such in the 
testator’s lifetime could have claimed under , the devise, unless 
the description were applicable to her at the testator’s death; 
she ought, it is conceived, to answer tho description at one of 
those periods. 

general pro- The distinctions upon tho subject deducible from general pro¬ 
positions ; c ipl e s, and the authorities just referred to, appear to be tho follow¬ 
ing:—First, that a devise or bequest to tho wife of A., who has 
a wife at the dato of the will, relates to that person, notwith¬ 
standing any change of circumstances which may render tho 
description inapplicable at a subsequent period, and, by parity 
of reasoning, is under all circumstances confined to her; but 
that, secondly, if A. have no wife at tho date of the will, the 
gift embraces the individual sustaining that character at the 
death of tho testator (i ); and, thirdly, if there be no such person 
either at the date of the will, or at the death of the testator, it 
applies to tho woman who shall first answer the description of 
wife, at any subsequent period. 

whether gifts There seems to be no ground, upon principle, for varying the 
MedStS?^ construction, where the gift to the wife is by way of remainder 
Kdshable. after the death of tho husband; the rule being, that the deviso 
of on estate in remainder, to a person in a certain character, and 
by reference simply and exclusively to that character, vests in the 
person sustaining it at the death of the testator. The conse¬ 
quence would be, that in case the person who *was wife at the 
death of the testator, or who subsequently beoame such, died in 
the lifetime of her husband the tenant for life, no after-taken wife 

(p) Kibloek v. Gan-alt, 1 B. & My. (A) 10 Mod. 371; 8 Vin. Abr. 309, 
629; [Bryan 1 a Trust, 2 Sim. N. S. 103; tit. Dev. T. b. pi. 2 ; Plow. 344, a. 
Franks v. Brooker, 27 Beov. G35.] [(*) See Lloyd v. Davies, 14 0. B. 76 ; 

and analogous cases, Ch. XXX. ad fin.] 
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surviving him would bo entitled under the devise; since it would chapteb x. 
he impossible, consistently with the principle in question, to hold 
that it remained contingent until the death of the husband, or 
that it shifted from time to time to the several persons upon 
whom the character of wife successively devolved (£). tThe doc¬ 
trine here contended for, however, may appear to bo encountered 
by Pqopin v. Bickford (l), where a testator gave to his nephew 
A. 6,000/. to be raised out of his estate, and which he directed 
should not be paid or payable until the day of his marriage, 
when it was to bo laid out in the purchase of land, to bo settled 
and conveyed to th6 said A. and his assigns for life, and after 
his decease, to and upon the icifc of A. for Iife t and after her de¬ 
cease, then unto and upon the first son of A. on tho body of such 
wife to be begotten, in tail male, remainder to the other sons 
successively in tail male, remainder to tho daughters as tenants in 
common in tail, remainder to the testator’s brother-in-lawB. in foo. 

A. was unmarried at the date of the will and the death of tho tes¬ 
tator. lie subsequently married a lady, who died in his lifetime 
without issue. lie afterwards married again, and the second wife 
claimed to bo included in the trusts, contending that tho ostates 
were to be settled on any after-token wifo of A. and his issue by 
such wife, in case his first wife should die without issue; and the 
Court so decided: Lord Loughborough said, “ If tho wifo had 
died within a month after tho marriage, there could have 
been no issue to take the provision: and the legacy of 6,000/., 
except as to tho life interest of the nephew, would liavo lapsed 
(qu. failed?). It is impossible to ascribe such an intention to 
tho testator” (in). 

In this case, tho construction must, it is conceived, be referred Remarks upon 
to the special circumstances of the trust being executory, which ^ukford. 
authorized the Court to give it a liberal construction, and that, 
by restricting the trust in favour of tho wifo to the first person 
standing in that relation, tlie limitation to the issue would have 
been restricted to her children, which could hardly be tho inten¬ 
tion of the testator, who was tho husband’s rolation (n). 

[On the some principlo, a gift to tho testator’s servants, simply, Gifttosor- 
without adding a condition, “ that shall be in his service at his 
decease,” will take effect in favour of the servants at the date of of wiU * 

[(it) Radford v. Willis, L.R.,7Ch.7, ( l) 3 Vcs. 570. 

and see Borehatn r.Riynall, 8 Hare, 131, (m) See also Allanson y. Clitheroe, I 

where however the wordswere special J Vcs. 24, Belt’s Sup. 24. 

See also Driver d. Frank r. Frank , 3 M. [(») Me Lync'a Trust, L.R., 8 Eq. 66; 

& Scl. 25, 8 Taunt. 468. Lonytcorthv. Bellamy, 40L. J. Ch. 513. 
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[the will, even though they subsequently quit the testator’s 
service, to the exclusion of those who subsequently enter his 
service (o).] * 

Under the old law, where a testator made a general gift of his 
real and personal estate, he was considered as meaning to dispose 
of these respective portions of property to the full extent of his 
capacity; and, accordingly, such a gift, in regard to the real 
estate, was read as a gift of the property belonging to the tes¬ 
tator at the time of the execution of his will (he being incapable 
of devising any other), and as to the personalty, as a disposition 
of what he might happen to possess at the period of his decease. 
And the reluctance of the Courts to confine a general bequest of 
personalty to what the testator possessed at the date of the will 
sometimes, we have seen (p ), prevailed against the force of words 
which might seem so to restrict it. The same principle also was 
applicable to a general bequest of anyparticular species of personal 
property, as of “ my furniture and effects,*’ which accordingly 
was. said to embrace property of this description belonging to 
the testator at his death (</). 

The will also was held to speak from the death of the testator 
in reference to gifts to classes, or fluctuating bodies of persons; 
os to children or descendants, which applied to the persons answer¬ 
ing the description at the death of the testator,.irrespectively of 
those to whom the description was applicable at the date of the 
will, but who subsequently died in tho testator’s lifetime. 


Secondly, it remains to consider how far the preceding doc¬ 
trines apply to wills which, being made or republished since the 
year 1837, are regulated by the act 1 Viet. c. 26, which providos 
(s. 24), “ That every will shall be construed, icith reference to the 
real estate and personal estate comprised in it , to speak and take 
clfect as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by the will.” 

This enactment must be viewed in connection with sect. 3, 
which enables testators to dispose of all the real and personal 
estate to which they may be entitled at the time of their death, 

[(o) Farker v. Marchant, 1Y. & C. 0. broken up.] 

C. 200. If the condition bo added it (p) Vide ante, p. 319. 

must be strictly complied with. Previ- {§>) 1 Eq. Ca. Ab, 200, pi. 12. [See 

ous dismissal, though wrongful, inter- also Banks v. Thornton , 11 Hare, 176, 
cepts the gift, Barlow ▼. Edwards, 1 H. where a bequest of “all the residue ox 
& O. 647. See al&oiZ/! Hartley's Trust, my property which consists of stook” 
W. N., 4 May, 1878, where on the was held to include all stock in the tee- 

master’s illness his establishment was tator’s possession at his death. 
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which, if not so disposed of, would devolve to their general real CnATTEB Z. 
and personal representatives. Had the latter olauso stood alono, General devise 
it might have been a question whether the legislature, by merely 
enabling testators to dispose of after-acquired roal estate, had so to property at 
far varied* and enlarged the construction of a general devise, as doatl1, 
to make it extend beyond the real estate belonging to the tes¬ 
tator when he made his will, to which the established rules of 
construction, no less than the principle which forbad the devise 
of after-acquired real estate, previously restricted it. Any such 
question is, of course, now precluded; for by the combined effect 
of the 3rd and 24th sections of the statute, it is evident that a 
general devise of real estate (r), [or of the testator’s real estates General do- 
in a given county or parish («),] will operate on all the property particular 
of that description, to which the testator may happen to bo on- P 1 * 00 * 
titled at his decease; and though it seems to have become usual 
in practice, to extend the devise in express terms to the real estate 
belonging to the testator at his death, yet this must be considered 
as a measure of excessive caution, and not as springing from, or 
sanctioning, any serious doubt as to the construction. Indeed, 
to hold that a general devise is still confined to roal estate be¬ 
longing to the testator at the date of his will would most incon¬ 
veniently narrow, and go far towards rendering nugatory, the 
enactment which declares the will to speak, in regard to the estato 
(real as well as personal) comprised in it from the death of the 
testator. [But a general devise of lands in a particular place 
will, of course, not include lands subsequently purchased, where 
the will expressly disposes of the latter; the contrary intention 
spoken of in the act is then clearly shown (/).] 

The application of the new principle of construction to specific Application 
bequests, however, is attended with more difficulty. [It has given ^ ts . 

rise to much litigation, and will probably give rise to moro] be¬ 
fore its precise limits and effect ore fully established. The caseB 
immediately in the contemplation of the legislature, probably, 
were (1) that of a specifio bequest of a renewed leasehold pro- 
perty («), which, we have seen, under the old law, did not apply 
to the new estate acquired by a renewal of the lease subsequently 
to the will; (2) the case of a bequest of [all the testator’s stock 


[(r) O'Toole v. Brown, 3E11.&B1.672; 
Jepgon v. Key, 2 H. & C. 873. 

(a) Doe d. York v. Walker, 12 M. & 
Weis. 691. 

(t) Re Farrer, 8 Ir. Com. L. Rep. 370. 


(») Seo 4th report of the R. P. C. 
pp. 23, 24, where this is the only caso 
of specific bequest adverted to in con¬ 
nexion with this subject; all the other 
cases there contemplated being de¬ 
vises expressed in general terms. 



PDF Compressor Pro 


338 


CHAPTER X. 


to renewed 
lease; 

to after- 
purchased fe 
version in f« 


to specific 
gift of stock, 
of undefined 
amount; 


FROM WHAT PERIOD A WILL SPEAKS. 


[of a given description (which we have already seen did not in¬ 
clude any additional stock of the same description purchased by 
tho testator after the date of his will); and perhaps also (3) the 
case of a bequest of] a specific sum of stock in the funds, which, 
upon the same principle, did not extend to substituted stock sub¬ 
sequently acquired by the tostator, though of precisely similar 
amount. 

The applicability of the new enactment to the first case cannot 
be questioned [and its application has been extended to coses 
- where, after making his will disposing of the demised property, 

’’ the lessee has bought the reversion in fee: tho newly acquired 
interest passos by the will, notwithstanding a reference (com¬ 
monly found in suoh cases) to the term for which the property 
is at tho timo hold; this being considered only a mode of 
describing the property, and not as equivalent to saying, “ I give 
my present interest and nothing else” (#). The latter meaning 
would equally excludo a renewed term (y). 

It is also clear that tho second case is within the rule. Thus, 
in Gooillad v. Burnett [z), where the testatrix gave “ her New 
Three-and-a-quartor per Cent. Annuities” to trustees, upon the 
trusts thorein mentioned; and, after making her will, purchased 
a considerable quantity of that stock in addition to what she 
possessed at the time of making her will, it was held by Sir 
W. P. Wood, V.-C., that tho whole was included in the bequest, 
lie thought tho Wills Act must have some sense given to it as 
regarded personal estate: before that act, there was no doubt 
that, as regarded the general personal estate, the will in most 
caseB spoke from tho death, but not in all; and tho present 
was one in which tho bequest would have been confined to the 
stock in the testatrix’s possession at the timo of making her 
will (a). It was precisely such a cose to which the act would 
seem to havo application; tho only question was,' did a contrary . 


. [(*) Stmthers v. Strut hen , 5 W. E. 
809; Miles v. Miles, L. E., 1 Eq. 462; 
Cox v. Bennett, L. E., 0 Eq. 422. Sect. 23 
of tho Act was also relied on, ns to 
•which vido mite, p. 164, n. In Emms 
v. Smith, 2 Do CL & S. 722, it was held 
that a devise of “all my freehold cstato 
at BrickhouscLane which I purchased 
of B.” by a testator who had before 
making his will purchased of B. an es¬ 
tate in that lano, partly freehold and 
partly leasehold, did not pass the re¬ 
version in fee afterwards purchased 
from C. of the part theretofore lease¬ 
hold. As to the bequest of the garden, 


formerly leasehold, at Falsam Pits, this 
is not referred to either in tho argument 
or tho judgment. Only, according to 
the note of the decree, p. 738, it was de¬ 
clared to have been adeemed by tho sub¬ 
sequent conveyance of the fco. But the 
later decisions mako this questionable. 

(y) Boo Wedgwood ▼. Menton, L. B., 
12 Eq. 290, 296, 296. 

(s) 1K.&J. 341. See also Drake v. 
Martin , 23 Bear. 89; Trinder v. Trinder, 
L. B., lEq. 695 ; and per Jesscl, M. E., 
L. R., 20 Eq. 312. 

{a) Compare Banks v. Thornton , 11 
Hare, 176. 
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[intention appear by the will? There was nothing to indicate 
such an intention, except the mere circumstance of the testatrix 
having described the stock as “ my Three-and-a-quartcr per 
Centsand where, as here, the bequest was goneric,—of that 
which might be increased or diminished, that circumstance was 
insufficient. 

The same principle has been applied to a devise of land. 
Thus in Strevens v. Bay ley (6), where the testatrix dovisod to the 
plaintiff “ the lands of Curramore,” and devised all the residue 
of her real estate to the defendant. The townland of Curra- 
moro had originally been held in undivided moieties, and there 
had been a partition under which the testatrix was, at the date 
of her will, entitled to one portion in severalty; and after the 
date of her will, she purchased tho other portion. It was held 
that the whole townland passed to the plaintiff. Monahan , 
C. J., who delivered the judgment of tho Court, considered that 
the description comprised the whole townland, and, consequently, 
included all in tho townland of which the testatrix was seised at 
her death. 

So in Castle v. Fox (c), where a testator being entitled to tho 
mansion house of Cleeve Court and lands adjoining, devised “his 
mansion and estate called Cleeve Court ” to certain persons, and 
the residue of his property to certain other persons; and after¬ 
wards, at different times, bought other pieces of land, which ho 
added to Cleeve Court, and treated and spoke of them as part 
thereof; Sir It. Malins, Y.-C., said he was required by sect. 24 to 
ask the question what it was tho testator called the Cleeve Court 
Estate at tho time of his death; and finding upon tho evidence 
that these additions were then regarded and treated by the testator 
as port of the cstuto, he held that they passed os such undor tho 
speoifio devise.] 

The now rule of construction, howover, [would,] according to 
the general terms in which tho enactment is framed, apply to 
many cases in which its effoct [would] be less decidedly salutary, 
nay, where it [would,] in all probability, defeat the intention; 
for example, suppose that a testator, having a house in Gtosvo- 

[(A) 8 Ir. Law Rep. N. S. 410.] by the testatrix as part of tho cstato de« 

(c) L. R., 11 Eq. 642. See Webb v., vised. Citing this case, R. P. S. tj. 372, 
Si/nff, 1K. & J. 580, a very similar case, Lord St. Leonards says, “ consider this 
where the after-acquired property was case. " As to the admissibility of such 
held not to pass through insufficiency evidence, see 8. C. and other cases post, 
of evidence to prove that it was regarded Ch. XIII. 
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FROM WHAT PERIOD A WILL SPEAKS. 

nor-square, bequeaths it by the description of his messuage in 
that square, and afterwards sells the property, and purchases 
another bouse in the same square, of which he is possessed at 
his decease, the bequest will comprise the new acquisition if the 
enactment which makes the will speak fyom the death [is literally 
construed]. So (to put a stronger case), suppose that a testator, 
having a small form in the parish of A., devises “ all that hia 
estate in tho parish of A.,” and that subsequently to the will he 
disposes of the form in question, and purchases another in the 
same parish, but of ten times the value, which he continues to 
hold until his decease, or such larger farm may have devolved 
on tho testator by descent or otherwise without any spontaneous 
act on his port, or even without his knowledge, or when incapa¬ 
ble of altering his will; in either cose tho newly-acquired estate 
must, it is conceived [if the words of the act are taken as they 
ore], be held to pass by the devise (/?). 

It may even happen that by a strict application to specific 
gifts, of the principle which makes the will speak from the death, 
a gift of this nature might be invalidated for uncertainty. For 
instance, if a testator, having a house in the Strand, devises it 
by the description of his house in the Strand, and afterwards 
acquires another in tho some place, and holds both houses at the 
timo of his decease, it is evident that the statutory provision 
would, in such a case, by bringing both tho houses within the 
terms of the description, render the devise void for uncertainty; 
unless it could be ascertained by extrinsic evidence whioh of 
them was intended (/). To avoid such a consequence, probably 
it would be held that the fact of the testator’s ownership of one 
house only at the date of the will was a sufficient indication of 
his meaning that houso; and yet this is, pro tanto, a departure 
from the principle of tho enactment under consideration; for hod 
the devise been in terms of the house in the Strand which should 
belong to the testator at his decease, there would have been no 
ground for distinguishing between the house that belonged to 
him when he made his will, aud that which he subsequently 
acquired: so that, if the extrinsic evidence failed to show which 
of the two houses was intended, (if, indeed, evidenoe is admis¬ 
sible in such a case (/),) the plurality would be fatal to the 
devise. 


(e) Tho terms of gift hero supposed d. York v. Walker, 12 M. &Wel. 591. 
are more particular than those in Doe (/) As to this, vide post, Ch. XIII. 
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[But the Courts have striven to find a reasonable meaning in 
the act. “ Suppose,V said Sir J. K. Bruce (< 7 ), “ a man to have 
a brown horse and bequeath it, and then to sell it and buy 
another brown horse, and die, does the horse of which ho was 
possessed at tbe time of his death pass?” Or suppose a man to 
have a picture, say, of the Holy Family, by some inferior artist, 
and to bequeath it as “ my Holy Family,” then to sell it, and 
afterwards to acquire a far better one on the same subject 
painted by an eminent artist: Sir W. P. Wood thought it would 
be a monstrous construction to hold that tho latter picture would 
pass; and he observed that where there was a distinct reference 
to a distinct and specific thing incapable of increase or diminu¬ 
tion, and not to a genus, there was an indication of a contrary 
intention sufficient to exclude tho rule which makes the will 
speak from the testator’s death (h). No such case os that of the 
house, the horse, or tho picture has over been brought into 
Court. If the question should ever arise, it may be expected 
that the desire to avoid a “monstrous” result will oxercise a 
preponderating influence on its determination (*). 

The third case* mentioned above, namely, that of a spocifio be¬ 
quest of a definite sum of stock, is somewhat different; for though 
incapable of increase or diminution, i.c. not generic, yet any 
other equal sum of the same stock is practically identical; and 
the question is whether tho old rule, according to which such a 
bequest did not extend to tho substituted stock, though of pre¬ 
cisely equal amount (/•), has been altered by tho act. In lie 
Gibson (/), where a testator, having 1,000/. N. B. railway stock 
bequeathed “ my one thousand railway shares,” and afterwards 
sold his 1 , 000 /. stock, and at various times bought stock and 
shares of the N. B. railway exceeding the amount bequeathed, 
and was possessed of them at his death; it was contended that 
although the legacy was specifio, and according to the old law 


[(y) Emussv. Smith , 2 DeG. &S. 722. 
But if a breeder of horses should be¬ 
queath “his yearlings,” and Burvivo 
into the next year, the yearlings of the 
latter year and not those of tho former 
(now two-year-olds) would probably 
bo held to pass. 

(A) Re Gibson, L. R., 2 Eq. 669. 

(i) But see per Matins, V.-G., L. R., 
11 Eq. 661, 662. 

( k) Tattison v. Fatt'mn, 1 My. & K. 
12. In Re Gibson, presently stated, 
Wood, V.-C., referred to Lord Hard¬ 
wicks’s doctrine in Avclyn r. Ward, 1 


Yes. 423, that tho substitution of one 
entiro fund (not purchased bit by bit) 
for another of equal amount was a re¬ 
vival of the bequest. But since 1 Viet, 
c. 26, a bequest of personalty once 
adeemed cannot bo revived by parol, 
and the 11 continuing operation” of a 
will under s. 24 extends only to unin¬ 
terrupted gifts. 

(1) L % R.» 2 Eq. 669. A bequest of 
railway “ shares” generally includes 
railway stock, Morricev. Aylmer, L. R., 
7 II. L. 717. 
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[adeemed, yet under sect. 24 of the act the legatee was entitled 
to have his legaoy satisfied out of the newly-purchased shares: 
but Sir W. P. Woody Y.-C., said the testator had distinctly re¬ 
ferred to one thing in his will which was no longer in existence 
at the time of his death: that thing and that only could he con¬ 
sidered as the subject of the bequest. The claim therefore failed. 
This in principle oovers a case where the substituted stock is 
exactly equal to the original subject of bequest. 

Again in Sidney v. Sidney (/»), where a testator recited, as the 
fact was, that his son owed him 1,440/. or thereabouts, secured by 
bills notes or otherwise (the precise amount was 1,400/.), and re¬ 
leased him from the payment of interest up to the time of the 
testator’s death ; this dobt was afterwards paid off, but another 
of 1,290/. was incurred, which was partly seoured by notes and 
partly unsecured, and which remained due at the testator’s 
death. “ The question is,” said Sir G. Jesscly M. R., “ how far 
the provisions of s. 24 apply to gifts of legacies as distinguished 
from gifts of residue. The first question to be considered in all 
these cases is what does the instrument mean ?” And he hold 
that tho will meant to describe a specific sum then existing, and 
that consequently it could not, under s. 24, be read as speaking 
at tho time of the testator’s death, so as to inolude a now sub¬ 
ject, viz., the interest on the new debt. The legacy was there¬ 
fore adeemed (h).] 

Another question is whether the enactment which makes the 
will speak from the death has tho effect of carrying forward to 
that period words pointing at present time. For instance, sup¬ 
posing a testator to bequeath “ all that messuage in which I now 
reside,” and that after making his will he changes his residence 
to another house belonging to him, whioh he continues to occupy 
until his death, does tho act make the word “now ” apply to the 
house occupied by the testator at his death P It is conceived 
that the principle will not be carried suoh a length, and that this 
would be considered as a case in which “ a contrary intention 
appears by tho will:” [for the reference is to a specific thing 


[(«i) L. R., 17 Eq. G5. A release by 
will of debts is clearly a gift of personal 
estate within b. 24, Everett v. Everett, 7 
Ch. D. 428; in this case a release of 
specified debts “now duo and of all 
other monies duo from” the legatee, was 
held to include after-incurred debts. 

(«) See also Maxu cllx. Maxu ell, L. R., 
4 H. L. 606, as to expressions showing 


an intention to refer only to tho state of 
circumstances existing at tho date of 
the will. A bequest, if specific under 
the old law, is specific also under the 
new. The Wills Act, s. 24, gives it an 
enlarged operation; but tho nature of 
the bequest is not altered. See Both - 
amley v. Sherson, L. R., 20 Eq. 313. 
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[then in existence, and tlio words “ in which I now reside ” are chaftkb x. 
the only distinguishing terms of description. - “ 

So where the words describing the subject of gift are far more 
general, yet if they expressly point to the present time, and are 
manifestly used with reference to tho period when tho will is 
made (o), the operation of tho act is excluded. Thus, in Cole. v. Cole v. Scott. 
Scott (p), where by will, dated the 29th of April, 1843, tho testator, 
after devising “ the house in which I now reside,” and also making 
another devise of the “ residue and remainder of my messuages, 

&c., whereof I am now seised or possessed,” also devised and 
bequeathed “ all such manors, &c., as well freehold as copyhold 
and leasehold, as are now vested in mo, or as to the said lease¬ 
hold premises shall he rested in me at the time of my death as 
trustee or mortgagoo,” tho question was whether after-purchased 
property passed under tho residuary devise; and it was hold by 
Sir L. Shadwcll, Y.-C., and, on appeal, by Lord Cottenliam , C., 
that the after-purchased property did not pass. Both judges, 
especially the former, relied on the contrasted use of words im¬ 
porting a distinction between the estates tlion vested in tho tes¬ 
tator and those ho might thereafter acquire, and concluded that 
the word “ now ” must be reforred to tho date of tho will. If 
tho will had been undated, tho L. C. thought (for reasons not 
expressed) that “ now ” must under the act be reforred to the 
timo of the death. 

But whether the will is dated or not, Cole v. Scott is not an 
authority for giving to the word “ now ” the effect of excluding 
after-acquired property in ovory case in which tho testator gives 
that of which he is “ now seised” or “ now possessed.” Thus in 
Wagstaff v. Wagstaff (q)> a gift of “all my ready money, shares, 
freehold property, plate, pictures and any other property that I 
may now possess, except the house at P.,” was held by Sir J. 

Romilly to include all tho personal property of tho testator at 
his death. lie appears to have thought there was no difference 
between the words “I possess” and “I now possess.” As a 
matter of grammar, both, it is true, express the present time; 
but upon the quostion of indicating a contrary intention within 
the act, the introduction of tho word “ now ” seems to go much 
further towards indicating an intontion to givo only what tho 
testator has at the time (r). Something more than this single 

[(o) See Sugd. It. P. S. p. 372. ( 7 ) L. It., 8 Eq. 229. 

(p) 16 Sim. 259, 1 M. & Gord. 618. (r) See per 'Turner, L. J., 8 D, If. & 

See also Douglas v. Douglas , Kay, 400. G. 437. 
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[word, however, will generally he wanted for that purpose: some 
more pointed distinction must be drawn (at least in the ease of a 
general gift) between what belongs to the testator at one time 
and what belongs to him at the other. And “ now ” has never 
been so construed since the act as to produce intestacy (tf). 

Again, in Re Midland Railway Company («), where a testator 
gave “ all that my messuage situate in Bordgate in Otley, wherein 
my son D. now resides, with the stables and appurtenances 
thereto belonging and therewith occupied,” and afterwards 
bought a piece of land adjoining the house, which he attached 
to it as a garden; it was held by Sir J. Romilly that the garden 
passed with the house. In his opinion it was as if the testator 
had said, “ I givo my farm Whiteocre, now in the occupation of 
J. S.: ” but he added that if the devise had been of “ the mes¬ 
suage as it now stands, and the lands now held therewith by D.,” 
it would not have included the after-acquired garden. In the 
case first put by the M. R., the reference to occupation is not an 
essential part of the description (#): in the second it is; the sub¬ 
ject of gift cannot bo identified without it, and the word “ now” 
^would confine the gift to land so occupied at the date of the 
will (y). 

But it is clear that words which merely import but do not 
emphatically refer to time present, as a general devise or bequest 
of property, or of property of a particular gonus, of which “ I 
am seised” or “ am possessed,” will generally include all or all 
of that genus to which tho testator is entitled at the time of his 
death, though acquired after tho date of tho will (s). And tho 
effect of the statute ought not to bo frittered away by eatching 
at doubtful expressions for tho purpose of taking a cose out of 
its operation («). Thus in Lilford v. Keck (b), where a testator 
devised all the freeholds “ of which I am seised,” and then de¬ 
vised to corresponding uses all the copyhold and leasehold pro¬ 
perty “of which I am or at the time of my death shall bo 
possessed;” it was held by Sir J. Romilly that after-purchased 
freeholds passed by the former devise. So in Re Ord (e), where 
a testator, possessed of leaseholds at C., part of which was charged 

[(0 See especially Hepburn v. Shir - (y) Hutchinson v. Barrow , 6 H. & N. 

vitiff, 4 Jur. N.S. 651, a strong decision, 683 ; Williams r. Owen , 2 N. R. 686 . 
especially as to the bank shares, (s) Doe d. York v. Walker, 12 M. & 

(w) 34 Bear. 626. That a derise of Wei. 691; Lady Zangdale r. Briggs, 3 
a house will generally carry the garden, Sm. & Gif. 246, 8 D. M. & G. 391. 
see post, Ch. XXIV. (<*) Per Cotton, L. J., Everetts. Everett, 

{x) See Chamberlain v. Turner, Cro. 7 Ch. D. 428. 

Cor. 129. ( 6 ) 30 Bear. 300„ 

(e) 9 Ch. D. 667. 
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[with a mortgage and the rest with an annuity, devised all his OIIAJPTSH X. 
leasehold lands at C., oharged with the mortgage debts charged 
thereon, “and also with the annuity now oharged thereon,” 
to his son; and afterwards bought other leasehold lands at C.; 
it was argued that the devise was confined to such leaseholds ns 
were charged with the mortgage and annuity, a construction 
whiohof course excluded the after-bought lands; but Sir C. Hall, 

V.-C., held that the referonco to the charges (which was not 
quite oocurate) was insufficient to deprive the words of gift of 
their proper interpretation under the act.] 

In order to avoid all suoh questions, a testator should add to Practical sug- 
his description of property specifically disposed of expressions gestlon * 
incapable of being applied or not likely to apply to any other, 
lie should give “ the house No. 23 in Grosvonor Square,” or 
“ his farm in tho parish of A. called B., now in the occupation 
of C.” (all which particulars could hardly coincide in two in¬ 
stances), or “ all lands in the county of C. to which he is entitled 
at tho date of his will.” The last restriction seems in general 
the best, as it precludes the possibility of after-acquired property 
being let in. 

[It has hitherto been assumed, and the assumption porvades all is s. 24 ap- 
the coses, that the words of the act “ every will shall be construed, 
with reference to the real and personal estate comprised therein, cepted from 
to speak and take effect os if,” &o., are not to bo token in their deviso? 
literal sense as meaning “ real and personal estate then actually 
comprised therein” («.<?., devised thereby). It is plain that this 
sense was not intended, for the context shows that the enactment 
has roference to property not then actually comprised in tho 
will (d). The true meaning appears to be “with reference to 
the question what estates are comprised in any disposition in 
the will.” If this is so, it disposes of a point raised and left 
unsettled in Hughes v. Jones (e), namely, whether the enactment 
is applicable to exceptions from a devise P To hold that it is, 


[(d) See per Turner, L. J., 8 D. M. & 
G. 436 (where the word “is” is mis¬ 
placed, see 26 L.J.Ch. 49). Thewords 
of the act appear to have been hastily 
adopted from the “propositions” of tho 
4th H. P. Report, p. 80. They require 
to be read with the report, which says 
(p. 24) “We propose that a will shall 
pass property of any description com¬ 
prised in its term which a testator may 
be entitled to at the time of his death, 
unless a contrary intention shall appear 
by the will. If this recommendation be 


adopted the law respecting the time 
from which a devise of freehold or copy- 
hold estate is to bo considered to take 
effect will be precisely similar to that 
which is at present in force os to per¬ 
sonal estate.' ’ And this recommenda¬ 
tion is referred to as follows (p. 29):— 
“ If as we have proposed wills bo m a de 
to speak with reference to the property 
comprised in them as at tho time of the 
testator’s doath,” &c. 

(<•■) 1 H. & M. 765. 
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chapteb z. [would (it was argued) be to make the will speak from the death 
with referenoe to property excluded from it, whereas the act 
makes it so speak only with reference to property comprised 
in it. This argument proceeds upon a mistake. The whole 
question is, what is comprised in the term ? This cannot he 
answered without taking into consideration and construing all 
the torms of the description, as well those which exclude as thoso 
which include. And if a man devises all his roal estate exedpt* 
his copyholds or except his estates in the county of B., or be¬ 
queaths all his stock except consols, good sense requires that both 
parts of tho description, being equally general or gonerio, should 
be construed to speak as from the same timo. If the oxoeptipn, 
or exclusive portion, refors to an actually existing state of things, 
it must, of course, bo construed to speak as from the date of the 
will, just as inclusive torms having a similar bearing must be 
construed. If tho will goes on to mako a distinct disposition of 
tho excepted property, with the result that what is excluded from 
one devise is included in tho other, tho question (if question it 
is) can hardly be said to arise (/). 

Powers of A general power of appointment created after a will, but in,* 
cr^ted after the testator’s lifetime (//), will be executed by the will if tho will 
dateof will are would havo operated to execute tho power had it been in existence 
r«SSaiy bya at the date of tho will (/*); and consequently, under s. 27 of the act 
1 Yict. c. 2G, a general residuary devise or bequest will, unless 
a contrary intention appears by the will (/), operato as an execu¬ 
tion of all general powers of appointment given to tho testator 
■without refercnco to tho date of their creation. But not of 
—but not general powers of revocation. Evon where the will is made ex¬ 
vocation 0 * pressly in exerciso of all powers of appointment, a power of 

revocation will not be thereby executed, if the words of tho will 
can be otherwise satisfied. If there were no power but one of 
revocation and new appointment it would be different (I-).] 

Sect. 24 does It will be remembered that the enactment which makes the 
testamentary speak from the death relates to the subject-matter of dis- 
capacity ; position only, and that it does not in any manner [affect the 

[(/) Soo Lysaght v. Edwards, 2 Ch. 3 Jur. N.S. 1203; Patchy. Shore, 2 Dr. 
D. 621, 522; Me Soarth , 10 Ch. D. 409, & Sm. 589 ; Hodsdon v. Dancer, 10 W. 

better reported 40 L. T. Rep. 184. R. 1101, W..N. 1868, p. 222. 

(y) It need scarcely be observed that (i) Seo Pettinger v. Ambler, L. R., 1 

if the power is created by will and the Eq. 510; and further on this subject, 
donee dies before the donor the power post, Ch. XX. s. 5. 
lapses, Jones v. Southall, 32 Beav. 31. (k) Pont fret v. Perring, 5 D. M. & O. 

■ ■> (h) Sugd. R. P. Stat. 379 ; and soo 775 ; Palmer v. Newell, 20 Beav. 38 ; 
Carte v. Carte, 3 Atk. 174 ; Stillman v. Me Merritt, 1 Sw. & Tr. 112,4 Jur. N.S. 
Wecdon , 16 Sim. 26; Cofdil y. Pollard, 1192. 
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[question of testamentary capacity. Thus although the will of a chaptkb x. ‘ 
woman under coverture at the time of making it may operate by 
force of Ihe enactment to dispose of separate property afterwards 
acquired by her (/), or as the execution of a general power after¬ 
wards conferred upon her (m), it acquires no validity under this 
section by the mere fact of her having survived her husband and 
beipg disoovorte at the time of her death («). Tho statute docs 
notm’ake an instrument valid which through tho personal dis¬ 
ability of tho testator was invalid in its inception, but gives a 
new rule for the interpretation of instruments which are valid 
without the aid of tho statuto. 

Neither does the enactment in any manner] interfere with the nor relate to 
construction in regard to the objects of gift (o); as to whom, „f gift! 60 * 8 
therefore, the doctrines discussed in the present chapter, respect¬ 
ing the period at which the will speaks, or at which the objects 
are to be ascertained, remain in full force, even under a will tho 
period of whoso execution or republication brings it within the 
new law. 

, [If, after the execution of a will, an alteration is made in the Effect of a 
law which produces an alteration in tho effect of the will, and 
•dhe testator leaves tho will unaltered, he will bo presumed to will and 
intend that it shall take effect according to the altered law (p).] *' 


[(0 Willock v. Noble , L. B., 7 H. L. 
699, 8Ch. 788. 

(»») Thomas v. Jones, 2J.&H.475, ID. 
J. & S. 63. “ The effect of the section 

in the case of a married woman is that 
she must be regarded as a married wo¬ 
man executing the instrument immedi¬ 
ately before her death', and passing 
thereby every thing of which at the 
time of. her death die had acquired a 
powerof disposing,” per Wood, V.-C., 2 
J.&H.484. A clear opinion was given 
by Lord Westbury in this case thut a 
general power over an equitable estate 


given to tho survivor of two persons, to* 
bo executed by deed or will was well 
executed by a will made during tho 
life of both by the one who eventually 
survived. 

(«) Willock v. Noble, L. B , 7 II. L. 
580; lie Wollaston, 32 L. J. l*rob. 171; 
Trice v. Parker, 1G Sim. 198. 

(o) llullock v. llcnnett, 7 D. M. & G. 
283 ; Violett v. llrookman, 2G L. J. Ch. 
308. 

(p) jrashiek v. Ted ley, L. B., 19 Eq. 
271 (Apportionment Act, 1870). 




J.—VOL. 1. 
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CHAPTER XI. 

DOCTRINE OF LAPSE. 


The liability of a tostamentary gift to failure, [or as it is generally 
tormod lapse,] by reason of the decease of its object in the tes¬ 
tator’s lifetimo, is a necessary consequence of the ambulatory 
naturo of wills; which, not taking offect until tho death of the 
testator, can communicate no benefit to persons who previously 
die : in liko manner as a deed cannot operate in favour of thoso 
who are dead at the time of its execution. [Though the term 
“ lapse” is generally applied to failure by doath of the* object of 
gift‘in the testator’s lifetimo, yet the same effect may bo pro¬ 
duced by other means, as where thoro was a gift of consumable 
articles to A. for life, or so long as she should remain unmarried 
(equivalent to an absolute gift), it was held, that the marriage of 
A: in tho testator’s lifetimo caused a result similar to that of her 
death (rt) in his lifotime.] Tho doctrine applies indiscriminately 
to gifts with and gifts without words of limitation. Thus, if a 
devise be mado to A. and his heirs, or (unless the will be regulated 
by tho new law) to A. and tho hoirs of his body, and A. die in 
tho lifetime of the testator, the dovise absolutely lapses, and tho 
heir, special or general (as tho case may be), of A. takes no in¬ 
terest in the property, he being included merely in the words of 
limitation, L e. in the terms which are used to denote the quantity 
or duration of the estate to be taken by the devisee, through 
whom alone any interest can flow to such heir (4). 

Bequests of personal property, of courso, are subject to, the 
samp rule; and it is observable, that, in applying it to such be¬ 
quests, a legacy to ono, and his executors or administrators, is 
construed as a mere absolute gift (e); for the circurOstanide that, 

[(ff) Andrew. Andrew, 1 Coll. 690.] (e) [JSlone v. Evans, *2 Atk. 86;] JS7- 

(b) Brett v.Bigden, Plow. 346; Fuller Hot v. Davenport , 1 P. W.‘-83, jJ vem. 
v. Fuller, Cro. El. 422; Wynn v. Wynn, 621, where the legacy was pf a debt, 
3 B. P. C. Toml. 95;' [Button v. which is liable to lapse equally with 
Situpson, 2 Vcm. 722;] see also Good- gifts in any other*form, (Toplis y. 
right v. Wright, 1 P. W. 397; Ambrose Baker, 2 Cox, 118). - It is true that in 
v. Hodgson, 3 B. P. C. Toml. 416. .Sibthorpe v. Moxton (or Moxom),' 1 Vos. 

k 
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in regard to personalty, words of limitation ore not requisite to 
oany the absolute interest, has been considered as insufficient to 

denote an intention to make the exeoutors or administrators sub- 

« 

Btituted and independent objects of gift. And where the devisee 
or legatee happens to be dead when the will is made, tho words 
of limitation are equally inoperative to let in tho representatives 
of the deoeased person (d). 

And oven a declaration that tho devise or bequest shall not 
lapse, does not per so prevent it from failing by the death of tho 
objeot in tho testator’s lifetime, since nogativo words do not 
amount to a gift; and the only mode of excluding tlio title of 
whomsoever tho law, in the absonco of disposition, constitutes 
the successor to the property, is to givo it to somo one elso (a). 
A declaration to this effect, howovor, following a bequest to a 
person and his exocutors or administrators, would bo considered 
as indicating an intention to substitute tho executors or adminis- 


49, 3 Atk. 680, Lord JIardioickc hold 
that the forgiving of a debt, couphnl 
■with a general direction to tho execu¬ 
tor to deliver .up the security (without 
saying to whom), operated as a release, 
though tho legatee died in tho testator’s 
lifetime; his lordship thinking that tho 
latter words imported that the Rccnrity 
should' bo delivered up, whether tho 
debtor were living or not, and which he 
considered would, beyond all question, 
bo the effect of tho words of direction 
standing alone; though ho admitted 
that, in regard to the administration 
of assets, it was to be considered as a 
legacy. In Maitland v. Adair, 3 Yes. 
231, the word* wero, “I return A. 
his bond.” A. in the testator’s 
lifetime, and it was held that the legacy 
lapsed. * This coso is overlooked by Mr. 
Roper (Treat,Leg. 411), who lajra more 
stressjen tho merely verbal distinction 
between the giving and forgiving of a 
debt than seems warranted by the prin¬ 
ciples of tho eases. [In Izon V. Butler, 2 
Price, 34,.tho words were, “Iremit and 
forgive, Ac., and I direct the bond to 
be delivered,up,” and it was held that 
the legacy lapsed by the death of tho 
debtor in the testator’s lifetime. Thom¬ 
son, C. B./said he. had always been at a 
loss to- understand the distinction be¬ 
tween giving and forgiving. ■ In South v. 
Williams, 12Sim. 666, where the testa¬ 
tor directed a balance of debts duo from 
A., and property bequeathed to A,’s 
wife to be strtfok, and the surplus to be 
paid to or secu^ed'by tho legntee, Sir f. 
Shadmll thought A? was roleascd-from 

Z 


tho debts, though his wife died in tho 
lifetime of tho testator; compare Davis 
v. Blum, 1 Beav. 131. In Williamson v. 
Naylor, 3 Y. & C. 208, it was clodded 
that Glares of a residue given to certain 
creditors under a composition deed (in 
which thcro was no rolcaso by tho cre¬ 
ditors), in proportion to their debts, did 
not lapse by the deaths of tho creditors 
in tho lifetime of tho testator; a similar 
decision was made in Phillipsv. Vhillips, 
3 llaro, 281. It is different whSkc 
tho debt has been released, Copy in v. 
Coppin, 2 P. Wms. 295 ; and tho'samo 
would probably bo hold Avliero there 
was a covenant not to suo, see Golds v. 
Greenfield, 2 Km. & Gif. -176, but where 
tho testator who had been bankrupt 
and hud obtained liis certificate, desired 
that all tho creditors of his estato 
should be paid in full, and directed his 
executors to pay to tho oilicial assignee 
a sufficient sum for that purpose, it 
was held that, though the debts wero 
barred by tho certificate, the gift was 
not liable to lapse, tho intention being, 
to discharge the moral duty, not only 
to benefit tho creditors individually, 
Be Sowcrby's Trust, 2 IC. & J. 630; 
Turner v. Martin, 7 D. M. & G. 429, 
cor. L. C. on sarno will.] 

(A) May bank v. Brooks, 1B. C. C. 81. 
[(e) Johnson v. Johnson, 4 Beav. 318; 
Bickering v. Stamford, 3 Ves. 493; Un¬ 
derwood v. Wing, 4 I). M. & G. 633; 
8 II. L. Ca. 183. To cnablo a person 
to take'under a will it must bo protod 
affirmatively that he survived the tes¬ 
tator, Barnett v. Tug well, 31 Beav. 232.] 

2 
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trators, in the event of the gift to the original legatee failing by 
lapse (/). 

[Whore the bequest is to A., and, in case of his death , u to his 
executors or administrators,” or “to his legal personal repre¬ 
sentatives,” there can, of course, be no doubt that the gift does 
not fail (y ); the only quostion thon is, who are the persons to 
take beneficially, a point which will bo treated of hereafter. But 
where there was a direction to pay legacies within six months, 
and a gift to the ohildron of tho legatee, in case of the legatee’s 
death not ha tiny received his legacy, it was held, nevertheless, 
that the legacy lapsed by his death in the testator’s lifetime (h). 

The doctrine of lapse is properly extended to the cases of gifts 
on contingency. Thus, if the gift bo to A., but on tho happen¬ 
ing of a certain event to B., if A. dies in tho lifetime of the tes¬ 
tator, and the event on which B. is to take does not happen, a 
lapse occurs, although B. survives tho testator (i). 

Again, it is clear, that if A. survive B., and devise an estate 
to the uses declared by B.’s will, a devisee under B.’s will must 
also survive A., in order to take under A.’s will (k). And a 
power created by will lapses by the death of the donee before 
the donor (/).] 

Where there is a devise or bequest to a plurality of persons as 
joint-tenants, ( i.e . who ore not made tenants in common (»*),) no 
lapso can ocour unless all the objects dio in tho testator’s lifetime; 
beoause as joint-tenants take per my et tout, or, as it has been 
expressed, “ each is a taker of the whole, but not wholly and 
solely («),” any one of them oxisting when the will takes effect 
will be entitled to the entire property. Thus, if real estate be 
devised to A. and B., or personal property be bequeathed to A. 
and B., and A. dio in tho testator’s lifetime, B., in the event of 
his surviving the tostator, will take the whole (o). And the same 
consequence would ensue if the gift failed from any other cause (p ); 


(/) Sibley V. Cooke, 3 Atk. 672. 
[But a declaration that a legacy shall 
vest in the legutco immediately upon 
execution of the will, following a gift 
to one, his executors, administrators 
and assigns, will not prevent lapse, 
Divmte v. Hope, L. It., 14 Eq. 343. 

(y) Long v. Watkinson , 17 Beav. 
471; Binchlijf'e v. Westwood, 2 Do G. 
& S. 216 ; Heivitson v. Todhunter , 22 
L. J. Oh. 76. See Ch. XXIX. 

(A) Smith v. Oliver, 11 Beav. 494. But 
as to this case see Ch. XLIX., b. 1. 

(>) Humberstone v. Stanton, 1 V. & 
B. 385; Boo v. Brabant , 3 B. C. C. 


393, 4 T. E. 706; Williams v. Jones, 1 
Buss. 617. 

I k) Culsha v. Cheese, 7 Hare, 245. 

I ) Jones v. Southall, 32 Beav. 31.1 
at) See Ch. XXXII. 

(tt) Cart. 4. 

(o) Davis v. Kemp, Cart. 4, 6, Eq. Ca. 
Ab. 216, pi. 7; Buffar v. Bradford, 2 
Atk. 220; Morley v. Bird, 3 Yes. 628. 

(p) Humphrey v. Tayleur 1 Amb. 136; 
Larkins v. Larkins , 3 B. &F. 16; Short 
d. Oastrell v. Smith, 4 East, 419 ; [all 
cases of revocation: and Young v. 
Davies, 2 Dr. & Sra. 167, where one 
joint-tenant was on attesting wit- 
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while it is equally clear that if the deviseos or legatees in any of 
these oases had been made tenants in common, the failuro of the 
gift as to one object would not havo entitled the other to the 
whole by the mero effect of survivorship (</). 

Where, however, the devise or bequest embraces a fluctuating 
class of persons, who, by the rules of construction, aro to be as¬ 
certained at the death of the testator, or at a subsequent period, 
the decease of any of such persons during tho testator’s lifo 
will occasion no lapse or hiatus in tho disposition, oven though 
the devisees or legatees are made tenants in common, sinco 
members of the class antecedently dying aro not actual objects 
of gift. Thus, if property bo givon simply to the children, or to 
the brothers or sisters of A., equally to be divided between 
them, tho entire subject of gift will vest many ono child, brother 
or sister, or any larger number of those objects surviving the tes¬ 
tator, without regard to previous deaths (r ); and the rulo is tho 
same whero the gift is to tho children of a person actually dead 
at the dato of the will, [or to the present bom children of a 
person, in cither of] which cases, it is to be observed, there is 
this peculiarity, that the class is susceptible of fluctuation only 
by diminution, and not by increaso; the possibility of any addi¬ 
tion by future births being [in tho former case] precluded by the 
death of tho parent, [and in the latter by tho express words (#). 
Tho rule is also the samo if, in a gift to tho children of a deceased 
person, the testator in terms includes any child who may dio be¬ 
fore him leaving issue, which of course is nugatory (<!), or if one 
who would otherwise be a member of tho class is an attesting 
-witness (m), or if the gift to one is revoked (.r).] 


Jncss. But in Re Kerr’s Trusts , 4 Cli. D. 
'GOO, on an appointment to A., an object 
of the power, and B. a stranger, Jessel, 
M. R., refused to apply “ tho rule of 
tenure applicable to ronl estate,” and 
held that A. took onc-half only.] 

(if) Page v. Page, 2 P. W. 489; [Sykes 
v. Sykes, L. R., 4 Eq. 200; Re Wood's 
Will , 29 Beav. 236. But in Sanders v. 
Ashford, 28 Beav. 609, a devise to five 
persons named, “to bo equally di¬ 
vided between them if more than one,” 
was held.to cany tho whole to tho 
survivors by implication from the last 
-words. In Clarke v. Clemmans, 36 L. 
J. Ch. 171, where a testator bequeathed 
residue to A. and others nominatim as 
tenants in common, but A. was already 
dead (as the testator showed he knew), 
Malms, V.C., held that the others were 
entitled to the wholo fund: sed qu.] 


(r) Doc d. Stewart v. Shcflirld, 13 
East, 626; [Shutthworth v. Greaves , 4 
My. & Cr. 36; and compare Port v. 
Winder, 1 Coll. 320.] 

(#) Viner v. Francis, 2 B. C. O. 668, 
2 Cox, 190; [ Leigh v. Leigh, 17 Beav. 
606; Dimond v. Rostock, L. R., 10 Ch. 
358. 

(f) Re Coleman and Jarrom, 4 Ch. T). 
166. But by apt words issue (if any) 
may of course bo substituted to tako 
the share of a deceased 2 >arcnt without 
destroying the nature of tho class-gift. 
Sec an instanco, AspinaU v. Duckworth, 
35 Beav. 307. 

M Fcllv. Diddolph, L.R., 10C.P. 709. 
(r) Shaw v. M l Mahon, 4 I). & War. 
431; Clark v. Phillips , 17 Jur. 886. 
That under a gift “to A. ar.d the chil¬ 
dren of B.,” A. is a member of the 
class, vido ante, p. 269.] 
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DOCTRINE OF LAPSE. 

A gift to executors lias sometimes been construed as a gift to 
a class, and as such carrying the entire subject of gift to tbo in¬ 
dividuals composing the class, i. e. sustaining tbe office, at the 
death of the testator, though made tenants in common, in ex¬ 
clusion of any who die in the testator’s lifetime. Suoh has boon 
adjudgod to bo the effect of a bequest “ to my exeoutors herein¬ 
after named, to enable them to pay my debts, legacies, funeral 
and testamentary charges, and also to recompense them for their 
trouble, equally between them (y).” [The “recompense” was 
hold to go with the “ trouble ” to the survivors. Besides, the 
survivors, of course, took tho whole in trust to pay debts; and 
the same persons were, by the words of the will, entitled to 
keep for their own benefit what remained after such payment. 
The case turned on tho special terms of the will.] 

If, however, the objects are to be ascertained at some period 
or event which happens in the testator’s lifetime, [it seems for¬ 
merly to have been considered that] tho subsequent decease of 
any member or members of the class in suoh lifetime would occa¬ 
sion the lapse of their shares, in the same manner as if the gift had 
been originally mado in favour of the individuals answering tho 


(g) Knight v. Gould , 2 My. & K. 295; 
but in Hurler v. Hurler, 3 My. & C. 
G88, wlicro a testator bequeathed one 
moiety of the residue of his property, 
iu a certain event which happened, to 
his executors therein named; and in 
another event (including the former), 
which also happened, ho directed that 
tho entire property should “devolve to 

S Eour persons, naming them,] to bo 
ivided betwixt them in equal propor¬ 
tions, and their heirs for ever; ” and 
added, “which last-mentioned four 
persons I also appoint ns my executors, 
to see that every thing is duly executed 
and performed according to my will 
nml desire therein.” The testator ap¬ 
pointed two other persons as additional 
executors, and at the foot of his will 
wrote us follows:—‘ ‘ It must be under¬ 
stood to be my will and intention, that 
if either or more than one of my exe¬ 
cutors shall refuse to accept the trust 
and act as executor, then I annul to¬ 
tally my bequest of my property to 
every such person as shall refuse to toko 
the trusts upon himself.” One of tho 
executors having renounced tho trusts, 
his share was claimed by the otlicrthrcc, 
who contended that the four executors 
In whom the gift, was made were to be 
eonsideied as a class, and that tliu 
three who proved constituted the class; 


but Lord Cotteuham, after a full exa¬ 
mination of the authorities, held that 
the sliaro lapsed to the next of kin, in¬ 
asmuch us the gift was not to executors 
described as such, but to individuals 
nominatim, though appointed execu¬ 
tors ; and ho considered it as analogous 
to a gift to lb, C., and D., children of 
A., as tenants iu common, which, of 
course, would not bo a gift to children 
ns a class, [seo Ha in v. Lcschcr, 11 Sim. 
397], so as to entitle such of the lega¬ 
tees as might be living at tho death of 
the testator. And with respect to the 
moiety which was given, in the first 
instance, to tho “ executors ” simply 
as such, his Lordship considered that 
this ivas qualified and explained by tho 
subsequent clause, and indeed, unless 
so construed, it would carry the half,' 
not to the four, but to the six cxecu ■ 
tors; [and generally a gift to the per¬ 
sons “hereinbefore (or hereinafter) 
named” as executors is a gift to the 
individuals named, not to a class, 
lloare v. Osborne, 33 L. J.. Ch. 686. 
So of a gift to “before-mentioned 
legatees,” the words of reference are 
merely to save repetition, and the con¬ 
struction must bo tho same as if the 
repe tition wore actually made, He Gib- 
sou, 2 J. k II. 656; JSicholson v. Patrick- 
son, 3 Gif. 209.] 
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description. Such certainly was tlie opinion of Sir 72. P. Arden , 
M. It., in Alien v. Callow (s); but tho point did not arise, and tho 
propriety of tho construction Booms questionable, for it is difficult 
to perceivo why the throwing into the description of ohildron an 
additional ingredient, by requiring them to bo living at a given 
period, should vary in other respects the construction applicable 
to the gift; [accordingly, in Lee v. Pain («), where tho gift was 
to M. for life, and after his decease, to his children living at his 
decease, equally betwoen them, and M. died in the lifetimo of 
tho testatrix, leaving three children surviving, ono of whom also 
died in the lifetime of the testatrix, Sir J. Wigram , V.-C., de¬ 
cided that the children living at the doath of M. who survived 
the testatrix took as a class, and that there was no lapse; and 
his decision has been followed in other cases {It). Such a gift] 
is not the less a gift to a class because a special qualification is 
superadded; and tho fact that tho event which regulates tho 
qualification occurs in tho testator’s lifetime, and therefore pre¬ 
cludes future accessions to the class, has no farther iniluonco 
upon the construction than the doath in the testator’s lifetimo 
of a person whose children are simply objects of gift, whicli wo 
have seen does not provont its being considered as a gift to a 
class, and as such comprising tho objects living at the death of 
the testator. Had tho Courts held that, in order to attract tho 
rule of construction peculiar to classes, it was essential that tho 
class should be susceptiblo of increase as well as diminution, 
there would havo been something liko a principle to proceed 
upon; but tho distinction between a gift to tho children of A., 
who dies in the testator’s lifetimo, and a gift to tho children of 
A. living at tho decease of 13., a person who dies in the tostator’s 
lifetime, seems to bo purely arbitrary. 

It is not clear what would bo tho effect of a gift to certain 
other classes of persons, as, to tho next of kin or relations as 
tenants in common of A., a person who dies in the lifetimo of 
tho testator, in the event of any of the next of kin or relations 
dying in the interval between the docease of A. and of tho tes¬ 
tator ; since, in every case where such a gift has occurred, (and 


(s) 3 Yes. 289; see also Ackerman v. 
Jlurrotcs, 3 V. & B. 64, where the testa¬ 
tor addressed a letter, (which was ad¬ 
judged to h<> testamentary), to his 
mother and sisters, in which he de¬ 
sired that, in a certain event, his pro¬ 
perty might he divided amongst them. 
Sir W. Grant , M. It., held that the 


share of a sister who died in tho testa¬ 
tor’s lifetimo lapsed; but a case so pe¬ 
culiar, and apparently decided upon its 

E articular circumstances, throws very 
ttle light on the general principle. 
[(«) 4 Hare, 250. 

(A) Leigh v. Leigh, 17 Beav. G05; 
Cruse v. Howell, 4 Drew. 215.] 
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chatted xi. in which the entirety has been held to belong to the surviving 
next of kin at the death of the testator,) the bequest seems to 
have contained no words which could operate to sever the joint 
tenancy (c). [In Ham's Trusts (cl), though there were words 
which severed the joint tenanoy, yet there were other words 
whioh prevented the legatees from taking as a class; Sir 12. T. 
Kindersley, V.-C., however, appears to have been of opinion that 
without the latter words the gift would have been a gift to a 
class, and would have takon effect in favour of those only who 
survived the testator.] 

Devises of Where the devise which lapses comprises the legal or bene- 
fcfal owner 1 . 6 * fioial ownership only, of course its failure creates a vacancy in 
ship only. the disposition merely to that extent. Thus, if a testator devise 
lands to the use of A. in fee, in trust for 13. in fee, and A. die 
in the testator’s lifetime, the legal estate comprised in the lapsed 
devise to A. devolves to the testator’s heir, (or, if the will has 
been made or republished since 1837, and contains a residuary 
devise, then to the residuary devisee,) charged with a trust in 
favour of B., whoso equitable interest under the devise is not 
affected by tho death of his trustee. An example of the converse 
case is afforded by Doe d. Shelley v. Edlin («), where a testator 
gave (inter alia) to A. his real estates, to hold to A., his heirs, 
executors, administrators, and assigns, upon trust to receive tho 
rents and profits theroof, and pay the same to B. for her life, for 
her separate use, free from the control of her husband; and aftor 
the decease of B., upon trust to convey tho real estates to such 
uses and in such manner as B. by deed or will should appoint. 
B. died in the testator’s lifetime. It was held, nevertheless, that 
the legal inheritance passed to A. under the devise. Lord 
Denman suggested a doubt whether the doctrine would apply to 
a case in which the trustee had no duty to perform, as in the 
case of a devise to the use of A. in fee in trust for B. It seems 
difficult to discover any solid ground for distinguishing such 
coses. 


Lapse of And here it may be noticed that where an estate is devised to 

charged pro- on©, charged with a sum of money, either annual or in gross, in 

P« rt y- favour of another, the oharge is not affected by the lapse of the 

devise of the onerated property. Thus, if Blockocre be devised 

to A. and his heirs, charged with or on condition that he pay 

(c) Bridge v. Abbott , 3 B. G. G. 224; [(d) 2 Sim. N. S. 100; see this case 

Vaux v. Henderson , 1 J. & W. 388, n. stated post, Gh. XXIX.] 

(c) 4 Ad. & Ell. 682. 
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50/. a year, or the sum of 500/., to B., and it happens that A. dies osapi%b xi. 
in the testator's lifetime, his (the testator’s) heir at law (or his 
residuary devisee, if the will is subject to the new law,) will take 
the estate charged with the annuity or legaoy in question (/). 

This principle is strongly exemplified in Oh v. Heath (</), in 
which a person having a power of appointment over a sum of 
money, by will appointed a less sum (part of the fund in ques¬ 
tion) to A.; and in consideration thereof A. was to pay to his 
mother an annuity of 100/. during her life for hor separate use, 
and to enter into a bond, with a penalty, for the payment 
thereof; and the testatrix gave the residue of what she had 
power to dispose of to B. A. died in the testatrix’s lifetime, 
yet the mother was held to be entitled to her annuity out of the 
fund, the whole of which, by the death of A., had devolved to 
B., the residuary appointee. 

In the converse case, namely, where the person for whom the Lapso of 
money is to be raised dies in the testator’s lifetime, it is more 
difficult to determine the destination of tho lapsed interest, the real estate- 
question being then embarrassed by the conflicting claims of tho t^ f Catlua ' 
devisee of tho lands charged, and of the heir of the testator: the 
former contending that the charge has become extinct for his 
benefit; and tho latter, that the lapsed sum is to be regarded os 
real estate undisposed of by the will. 

This, at least, is clear, that where land is charged with a Rule oh to 
sum of money upon a contingency, and tho contingency does not chargra°- Ut 
happen, tho charge sinks for tho benefit of the devisee (/<). As 
in the case of a deviso of land to A., charged with a legacy to 
B., provided B. attain the age of twenty-one, as to which Lord 
Eldon (i) has observed, “ Tho devise is absolute as to A., unless 
B. attain the age of twenty-one: if ho docs, he is to have the 
legaoy. But his attaining the ago of twenty-one is a condition, 
upon which alone he is to have it; and, if ho does not attain 
that age, then the will is to be read as if no such legacy had 
boon given, and tho heir at law does not come in, because tho 
whole is absolutely given to tho devisee; but a gift which fails 
must clearly be intended, upon the failure of tho condition, to 

(/) Wiggy. Wxgg, 1 Atk. 382; Hills Croft v. Sice, 4 Ves. 60; [Re Cooper's 
V. Worley, 2 Atk. 609. Trusts, 23 L. J. Ch. 25, 4 I). M. & O, 

[g) 1 Ves. 133. [See also Re Arrow- 757 ;] butBuch a gift as that in Att.- 
smith's Trusts, G Jur. 1231, and on app. Gm. v. Milner would now bo held to 
(where the point did not arise) 2 D. F. be vested. 

& J. 474.] (0 In Trcgonwcll v. Sydenham, 3 

(A) Att.-Gen. v. Milner, 3 Atk. 112; Dow, 210. 
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be for the bonofit of the devisee.” It would of course be im¬ 
material) in such caso, whether the death of the legatee during 
minority occurred in the testator’s lifetime or afterwards. 

Where a legacy, payable in futuro, though not expressly con¬ 
tingent, is bequoathod in suoh a manner as that it would fail by 
the death of the legatee before the time of payment, (and such 
is always the rule where the postponement is referable to the 
circumstances of the legatee, and is not made for the conveniono^ 
of the estate,) the case ovidently falls within tho principle of 
Lord Eldon's reasoning; and, consequently, if the legatee die 
before the vosting age, whether in the lifetime of the testator or 
not, the charge sinks in the estate. 

It is to be observed, also, that a legacy which, though origi¬ 
nally mado contingent, becomes absolute by tho effect of events 
in tho testator’s lifetime, (subject, of course, to a liability to 
failure by lapse,) is to bo regarded, in applying the doctrine in 
question, in precisely the samo light as if it were originally 
absoluto. Thus, if land be devised, charged with a spccifio sum 
to A., on condition of his attaining the age of twenty-one years, 
and A. do attain that ago, and subsequently dio in tho testator’s 
lifetimo, tho gift receives the same construction as if it had not 
originally been made conditional on his attaining the prescribed 
age. 

With respect to tho general question, as to the destination of 
sums charged on real estate which lapse by the event of the 
legateo dying in tho testator’s lifetime, little direct authority can 
be adduced; but as there seems not to be any solid distinction 
between such cases and those in which the gift of tho specific sum 
is void ab initio, recourse is naturally had to tho cases on this 
point, which supply much matter for comment. Tho principle 
as between the heir and devisee of the land is (A*), that “ if the 
devise to a particular person, or for a particular purpose, is to bo 
considered as intended by tho testator as an exception from tho 
gift to the residuary devisee, tho heir takes tho benefit of the 
failure (/). If it is to bo considered as intended by the testator 
to be a charge only on the estate devised, and not an exception 


(jfc) Vide Sir J. Leach' 1 a judgment in Jones v. Mitchell, 1S. &St. 290; see also 

Cooke v. Stationers’ Company , 3 My. & Cruse v. Barley , 3 P. W. 20; and Col- 

K. 264. line v. tyakeman, 2 Vea. jun. 683. As 

[(/) As in eases where lands are di- to Cooke v. Stationers ’ Company, 3 My. & 

rected to be sold, and the produce K. 262, see judgment of Wood, V.-O., in 

divided, Page v. Leapingtrell, 18 Ves< He Cooper’s Trusts, 23 L. J. Ch. 29, n.] 

4G3 ; Gibbs v. Harney, 2 V. & B. 294 ; 
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from the gift, tlie deviseo will bo entitled to tbo benefit of the 
failure.” 

The following are the deoisions in favour of the heir. 

In Arnold v. Chapman (m) a testator devised a copyhold estate 
to Chapman, he causing to be paid to his executors the sum of 
1,000/.; and, after payment of debts and legaoics, he dovised all 
the remainder of his estato to the Foundling Hospital. As the 
bequest of the 1,000/. to the Hospital was void, a question aroso 
whether it should go to the heir, or sink for the benefit of tho 
devisee. Lord Hardwickc hold that tho heir was ontitled by 
way of resulting trust, observing, “As this charge is well made 
on the estate, but not well disposed of, by reason of the act, it 
must be considered as between tho heir and tho Hospital, [qu. 
deviseo ?] as part of tho real estato undisposed of, and must bo 
for his benefit.” 

In the next case, of Gravenor v. Ilallum (n) f a testator dovised 
to his executors and their heirs a messuage in Ipswich, subject 
to the annual payments, making together 10/., thoreinafter 
given and for over charged thereon, and all otlior his real estate, 
in trust to bo sold, directing tho monies arising from the sale, 
and his personal estato, to bo distributed as therein mentioned. 
The testator then gave tho 10/. a-year to charity. Lord Camden 
held that tho heir was entitled. “ Tho rule as to real estate is,” 
ho said, “ that where the intention of a testator is to devise tho 
residue exclusive of a part given away, the residuary dovisoo 
shall not take that part in any event. If he had said, * I give 
my estates over and above tho rent-chargo,’ it would have been 
more plain : it is the samo thing as if ho hod so expressed him¬ 
self. The rent-chargo is severed for ever from tho devise, which 
he gives to tho residuary legatees.” 

So in Bland v. Wilkins (o), before Sir Thomas Sewell , whoro 
lands were given to E. N. in fee, upon condition that her exo- 
cutors or administrators should pay 10/. to a charity. His 
Honor held that tho 10/. should go to tho heir, as part of the 
produce of the land undisposed of. 

The authority of Arnold v. Chapman , and the consequent 
superiority of the heir’s claim, was recognized by Sir J. Leach 
in Henchmany. AtL-Gcn. (p). Though ultimately the L. C. held 


CHAPTER XX. 

Decisions in 
favour of tho 
heir. 

Arnold ▼. 
Chapman. 


Gramm v. 
Jlallum, 


Bland v. 
Wilkins. 


Henchman v. 
Alt.-Gen. 


(m) 1 Vos. 108. 

(n) Amb. 643, 1 B. C. C. 61, n. 

(«) In 1782, cited 1 B. C. O. 01. 

(/>) 2 S. & St. 498. A testator de¬ 
vised certain copyhold lands to \V. H., 


his heirs and assigns, upon condition 
that ho within one mouth after the de¬ 
cease of the testator, paid to liis (tho 
testator’s) executors a sum of 2,000/., 
which ho desired should bo taken aa 
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the charge to he extinct for the benefit of the devisee of the land, 
yet the adjudication on the appeal was founded on special cir¬ 
cumstances, and did not touch the general doctrine. 

[It will be observed that in Arnold v. Chapman and Henchman 
v. Att.-Gen., the gift of the money to the executors was good, 
and might, os Lord Hardwicke observe, be wanted for debts, and, 
in this view, was well severed from the estate, and not merely a 
charge upon it (q). In Gravenor v. Hallum , the annual pay¬ 
ments were expressly treated os exceptions, and not charges. In 
Bland v. Wilkins, the grounds of tho determination are not 
known. None of these cases, therefore, are authorities that the 
benefit of a charge, the gift of which is void ab initio, falls to the 
heir. 

We now come to the cases whero tho decision was in favour 
of tho devisee of the land, all of which will, it is conceived, be 
found to be cases of more charges.] 

Thus, in Jackson v. Hur/ock (r), A. devised to B. and hor 
heirs certain manors, charged with the payment of any sum not 
exceeding 10,000/. to such person as he, by any letter or writing 
to bo left with her, should appoint. By a writing so left, ho 
charged on tho estate (int. al.) several sums to charitable and 
superstitious uses, amounting to about 0,000/. Lord Northington 


part of his personal estate, and disposed 
of inthesamcmanucr; and, after giving 
certain legacies, he disposed of the re¬ 
sidue of his personal estate, including 
the 2 , 000 /., in favour of charities. Tho 
testator died without customary heir or 
next of kin, and tho question was, 
whether the 2 , 000 /. belonged to the de¬ 
visee, the lord of the manor, or the 
Crown. Sir./. Leach,V.-G., considered 
Arnold v. Chapman to be a decisive au¬ 
thority against the devisee ; and that 
the lord of the manor could not be en¬ 
titled to it, as he takes only propter 
defectum tonentis, and hero he had a 
tenant, and had received his fiho upon 
admittance. His Honor observed, that, 
if. there had been next of kin, a ques¬ 
tion might have been raised, whether 
the testator did or did not intend that 
this sum of 2 , 000 /. should have ull tho 
same qualities as if it had been personal 
estate at his death. There being no 
next of kin, tho Crown took, by force of 
its prerogative; if real estate, because 
there was no customary heir, if person¬ 
alty, because there was no next of kin. 
On appeal [3 My. & K. 485,], Lord 
Brdtigham considered that, though the 
Crown might tukc personalty as bona 
vacantia, it could not take real estate 


except by escheat; which had no place 
here, because copyholds must cBchcat (if 
at all) to tho lord. lie thought that it 
was not material whether tho sum was 
considered to be excepted out of tho de¬ 
vise, and therefore devolving tothcheir, 
as in Arnold v. Chapman , or as a charge 
upon it, and therefore failing for tho 
benefit of tho doviseo of the land, us in 
Jackson v. Jlurlock; because, as there 
was no heir, and as neither the lord 
(he having a tenant to perform his 
services), nor the Crown could take by 
escheat, and as the holding it to be 
personalty was out of tho question, his 
Lordship considered that the cestui que 
trust had failed, and that the devisee of 
the land hud the benefit of the extinc¬ 
tion of the charge by the necessity of 
tho case. His Lordship observed, too, 
that the money could not be raised by 
the aid of tho Court, who, though it 
would assist the heir if there had been 
one, would not have lent itself to the 
Crown. [As to which see above, p. 68 , 
n. {,]). 

( 9 ) But see Tucker v. Kayess, 4 K. 
& J. 339.] 

(»■) Amb. 487, better reported 2 Ed. 
263. 
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held that these void legacies must sink into the estate, for the chapter xi. 
benefit of the devisee. It had been argued at the bar, he said, 
upon a mistake, as if the testator had intended, at all events, to 
take 10,000/. out of the estate; whereas he meant the reverse. 

A sum not exceeding 10,000/. had put a charge upon the estate 
which could not toko placo. 

So, in Barrington v. Hereford , decided by Lord Bathurst ; Barrington v. 
which, according to a very short statement by a reporter of n Ihrt f 0¥d ‘ 
subsequent period (#), seems to have been a bequest of 1,000/. to 
be laid out in land, in trust for B., charged with an annual sum 
to a charity. It is said that tho M. It. gave it (/. e. the annual 
sum) to tho residuary legatee, but that the Chancellor decided in 
favour of tho specifio devisee, as arising out of the ostate. . Sir 
R. P. Arden , M. R., in Kennell v. Abbott (f), said, “that Lord 
Bathurst first thought the heir entitlod, upon the cases of Cruse 
v. Barley (n), and Arnold v. Chapman; but afterwards his Lord- 
ship changed his opinion, and it is now perfectly settled, that if an 
estate is devised, charged with legacies, and tho legacies fail, no 
matter how, the devisee shall have tho benefit of it, and take the 
estate.” 

So, in Baler v. Haller), whero a testator gave to the minister Baker v. Hall. 
or clergyman of a certain parish, for ever , an annuity or rent- 
charge of 35/., to be issuing out of a certain messuage, &c., for 
a charitable purpose, with a power of distress, lie then devised 
tho premises, {subject to the annuity,) upon certain trusts; and 
devised all the rosidue of his real and personal estate not therein¬ 
before disposed of, upon other trusts. Tho question was, whethor 
the annuity, the devise of which was void, wont to the residuary 
devisee, or to tho specific devisee of the lands. Sir W. Grant said, 
that tho testator appeared to have expressly excepted the annuity 
out of the residue of his estate ; and could never have had it in 
contemplation that it should go, in any event, to the residuary 
devisee; and he decided that it sunk for the benefit of the 
specifio devisee. [It will bo observed, that tho annuity was not 
an exception out of the estato out of which it was to issue: that 
estate was devised subject to it; in other words it was a mero 
charge. According to the law, as settled at the present day, 
there could not be a doubt that the residuary devisee would 
have no claim, for the authorities {y) clearly show that a de- 

(«) 1 B. O. C. 61. XIX. s. 6. 

(/)4Ves. 811. (.e) 12 Vos. 497. 

(u) 3 P. W. 20, stated post, Ch. [(y) Ante, p. 226. 
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[elaration of trust in favour of a oharity avoids the devise of the 
legal estate; a rent-charge, therefore, devised as in the above 
case, never could have existence, and consequently could not 
form the subject of claim by any person (s). 

In Cooke v. The Stationers’ Company («), Sir J. Leach , M. R., 
distinguished between a charge and an exception; and being of 
opinion, that the legacy, in tho easo before him, was a charge, 
held that the devisee was entitled. Ho observed, that the devise 
being upon condition to pay tho legacies made no difference, 
being no moro than a chargo of the legacies; consequently 
Bland v. Wilkins {It) must bo considered as overruled. 

So, in Ridgiray v. Woodhouse (c), whero a testator devised real 
estate in trust for his wife for her life; but in case his wife’s 
sister should reside with her, ho directed his trustees to rotain 
out of the rents 100/. for every day of such residence, and pay 
tho same to a charity. Lord Langdalc , M. It., said: “ Tho di¬ 
rection to pay to the charity is void, and consequently the direc¬ 
tion to retain, so far as it was intended to operate for the benefit 
of the charity, was also void, and had no effect; and that pur¬ 
pose failing, I think the direction to retain must foil altogether.” 

The point under consideration was much discussed in Re 
*Cooper's Trusts (d), in which there was a specifio devise on trust 
in the first plaoe to raise a sum of money by sale or otherwise; 
and, after raising as aforesaid, tho estate was to be in trust for 
the testator’s son and his issue; it was then directed that the 
money should go to tho testator’s daughter for life, and after¬ 
wards to her children. Then followed a residuary devise. The 
daughter survived the testator, but diod without over having 
had a child. Sir W. P. Wood, Y.-O., treated tho distinction 
between an exception and a charge as settled; tho quostion was 
’ to which head tho case before him belonged. lie said ho “-did 
not find a ease deciding that a gift so circumstanced as that had 
been held to be an exception ” (<?). 


▼ ___ , 

[(c) The remark in tho text also ap¬ 
plies to Lord Eldon'a observations, 3 
Dow, 215, 216. If tho trust of the term 
had beeh to raiso money for charity, 
the tegn itself would have been void, 
and Hie esfefto discharged. 

(a) 3 My. & K. 262. 

M Ante, p. 347. 

(c) 7 Beay. 437. 

tf) 23 Ch. 25, 4 D. M. & a. 
767. See also Carter v. Sasicell , 3 Jur. 
N. S. 788, 26 L. J. Ch. 676; Tucker v. 
Kayess , 4 K. & J* 339 ; Sutcliffe v. Cole, 


3 Drew. 135 ; Sept install r. Gott, 2 J. 
& H. 449; Jte Clulow's Trusts , 1 J. & 
II. GG7, whore an accumulation of 
rents being stopped by statute, tho 
excess was held to sink in the estate. 

(<■) In Tucker v. Kayess; sup., the 
V.-O. said he still adhered tp thls^ob- 
servation, which he oitod as follows' 
“I do dbt find a single cose in the 
books to here w 4 sum of money to- he paid 
out of an' estate has ewer been held to 
be ait exception.” Tho variation is 
not immaterial: for in the subsequent 
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[These principles were applied by Sir B. Khuhnley> V.-C., 
without hesitation to the case of failure by lapse (/). 

Where personal property is bcquenthod to A. and the heirs of 
his body, and in case of failure of issue of A., thou to B., (which, 
os is well settled, is an absolute gift to A., if he survive the tes¬ 
tator,) it is undetorminod whether, if A. die without issue in the 
lifetime of the testator, the gift to B. will take effect. If wo 
consider that the gift to A., if he survive tho testator, is absolute 
only because the gift to B. is too remote, then, it would scorn, 
since questions of remoteness aro to bo considered with regard 
to the state of facts at the death of the testator, ami not at tho 
date of his will (</), that the gift to B. is not open to tho ob¬ 
jection of remoteness, and is therefore good. In Brotrn v. 
Higgs (A), Lord Alvanky seemed to entertain no doubt that tho 
gift to B. would take effect, whether A. died without issuo or 
not; but in Harris v. Davis (/), Sir J. K. Brace , V.-O., thought 
such a gift bad.] 


CgAPTBBXX. 

Lapsed charge 
held to sink 
for tho de¬ 
visee. 

Whether be¬ 
quest of mouey 
to A. and tho 
heirs of his 
body, remain¬ 
der to B., 
lapses by 
death of A. 


The doctrine of lapse has been modified by tho act 1 Yiot. Stat. 1 Viet, 
c. 26 in three important particulars. First, by s. 25, which pro- licai’e^ate 
vides, “ That unless a contrary intention sliall appear by the comprised in 
will, such real estate or interest therein ns shall bo comprised dovifcs 
or intonded to be comprised in any devise in such will contained, ® lu ! 1 . od in 

A # * 1 residuary 

wliich shall fail or bo void by reason of the death of tho doviseo devise, 
in the lifetime of the testator, or by reason of such devise being 
contrary to law, or otherwise incapable of taking effect, shall bo 
included in tho residuary devise (if any) contained in such will.” 

Under this enactment, tho gift of a sum forming an oxcoption 
out of real ostato to a person who dies in tho testator’s lifetime, 
or the gift of which is void ab initio, [will enure for the benefit of 
tho residuary devisoo.] If, however, the will does not contain 
an operative residuary devise, or tho sum [excopted] affects the 

[case of JTeptinsiall v. Gott (sup.) the that if a testator makes a disposition 

V.-O., referring to He Cooper'a Trust*, of tho money, in terms, complete, in 

said, “ If any child hod ever been in favour of a person or persons in esso 

existence, I apprehend that the prin- during his lifo, and legally competent 

ciplo of Arnold v. Chapman would nave to take, tho V. -C. would hold tho case 

applied,”— i.e. that if tho daughter to be one of exception. Sedqu.; and 

ana her child had afterwards died in Sutcliffe v. Cole (inf.), which was a - 

the testator’s lifetime, and the gift case of lapse, is contra, 

had thus failed by lapse, tho caso would (/) Sutcliffe v. Cole , 3 Drew. 135."' 

have been one or exception, and that m Ante, p. 254. 

the eharge wpuld not nave Bunk for ^ (h) 4 Vcs. 717; and nee Maehinnon 

the benefit of the specific devisee. * V. Teach, 2 Keo. 555; Bonn v. Penny, 

And ij< .appears, in' fact, from tho 1 Mcr. 22, 23. 

V.-O.’• judgment in Re Gooper*s Trust, (i) 1 Coll. 416. 
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property comprised in tt^e residuary devise, [such sum falls to the 
heir. Of course the act has no bearing on the question whether 
the sum be an exception or simply a charge; nor does it] apply 
to the class of cases first noticed, in which the gift of a sum of 
money charged upon land on a contingency, is defeated by the 
failure of the event, (whether it bo the decease of the object before 
a certain age, or otherwise,) and not by lapso. 

The next alteration in regard to lapse relates to devises in tail,, 
as to which s. 32 provides, “ That where any person to whom 
any real estate shall be devised for an estate tail, or an estate in 
quasi entail, shall die in the lifetime of tho testator, leaving issue 
who would be inheritable under such entail, and any such issue 
shall be living at the time of the death of the testator, such 
devise shall not lapse, but shall take effect as if the death of 
such person had happened immediately after the death of the 
testator, unless a contrary intention should appear in the will.” 

The third and remaining alteration concerns gifts to tho chil¬ 
dren or other issue of the testator, as to which s. 33 declares* 
“ That where any person, being a child or other issue of the 
testator, to whom any real or personal estate shall be devised or 
bequeathed, for any estate or interest not determinable at dt 
before the death of such person, shall die in the lifetime of tho 
testator, leaving issue, and any such issuo of such person shall 
be living at the time of the death of the testator, such devise or 
bequest shall not lapse, but shall take effect as if the death .of 
such person had happened immediately after the death of^the' 
testator, unless a contrary intention shall appear by the will.” 

It will be observed that the words “ such issue,” occurring in 
s. 32, admit of application either to tho issue inheritable under 
the entail, surviving tho deceased devisee, or the issue inheritable 
under the entail generally, whether living at the death of the 
devisee or not. According to tho latter construction, if there be 
issue living at the death of the devisee or legatee, and also isstto 
living at the death of the testator, the requisition of the statute 
is satisfied, though the same issuo should not exist at both 
periods. Thus, if lands be devised to A. in tail, who dies in the 
testator’s lifetime, leaving an only child, and such child after¬ 
wards die in the testator’s lifetime, leaving issue who, or any 
of whom, survive the testator, the devise would, it is conceived, 
be preserved frpm lapse. In s. 33, however, there is more diffi¬ 
culty in adopting a similar construction; for in this clause.the t 
words " such issue ” would seem in strict cdnstruction to apply 
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exclusively to the issue living at the death of the devisee or legatee, otutteb xx. 
But here, also, a liberal construction [has been] adopted (it), by 
considering the word “issue” to be used as nomen oollectivum, 
namely, as including every generation of issue, and not merely 
as designating the particular individual or individuals living at 
the death of the legatee; so that tho existence of any person 
belonging to the same line of issue at the death of the testator 
will suffice to prevent the lapse. 

Of course the application of both those sections is excluded Euaotmont 
where tho devise in tail or tho gift to the tostator’s child or issue t'hewgift ply 
is expressly made contingent on tho event of tho devisco or 
legatee surviving the testator; for in such a case to lot in the pL^Tove? to 
heir in tail under s. 32 would be somothing moro than substitu- anofcllcr - 
tion: it would be to give the property to the heir in tail in an 
event upon which the testator has not devised it to tho ancestor; 
and in such a case to hold the child or othor descendant of tho 
tesfator to bo entitled under s. 33, would bo in direct opposition 
to the language of tho will. Nor, it is conceived, does tho sta¬ 
tute touch the case of a gift to one of several persons as joint 
tenants; for as the share of any. object dying in tho testator’s 
lifetime would survive to the other or others, such evont occa¬ 
sions no “lapse,” to prevent which is tho avowed object of both 
the clauses under consideration. The same reasoning applies to 
a gift to a fluctuating class of objects who are not ascertainable 
until the death of the testator, though made tenants in common. 

Thus, suppose a testator to bequeath all his porsonal estate to 
his children simply in equal shares, tho entire property will, as 
before the statute, belong to tho children who survive tho testator, 
without regard to the fact of any child having, subsequently to 
the date of his will, died in the testator’s lifetime leaving issue 
who survive him (/). As gifts to the testator’s children as a 
class are of frequent occurrence, their exclusion from this provi¬ 
sion of tho statute will greatly narrow its practical operation. 

The reader will perceive that s. 33 does not substitute the sur- Under b. 33, 
vmng issue for the original devisee or legatoo; but makes tho gilt a y j UR . * m ten- 
to the ldtter take effect, notwithstanding his death in the tostator’s 
lifetime, in tho same manner as if his death had happened im- stituted. 
mediately after that of the testator, [and whether it happened be- 

[(A) Re Parker , 1 Sw. & Tr. 623, 6 (/) Olnetj v. Rates, 3 Drew. 319; 

Jur. N.S. 354. But see Sugd. R, P. S. Browne v. Hammond, Johns. 210. 

392. 


J.—VOL. I. 
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CHAPTER XI. 


S. 33 does not 
apply to ap¬ 
pointments 


DOCTRINE OF LAPSE. 

[fore (m) or after («) the date of the will, though not if it happened 
before the aot came into operation (o).] The subject of gift, 
therefore, will, to all intents and purposes, constitute tho dis¬ 
posable property of the deceased donee, and as such [will either 
devolve on his representatives (p), or] follow the dispositions of 
his will so far as that will, according as it may be regulated by 
the new or the old law, is capable of disposing and does dispose 
of after-acquired proporty (q). Hence occurs this rather novel 
result, that it cannot be predicted of any will of a deceased 
person, whose parent or any more romoto ancestor is living, what 
may be the extent of property which it will eventually comprise, 
and no final distribution can be made pending this possibility of 
accession. [The effect of the section is to prolong tho original 
testator’s life by a fiction for a particular purpose; that purpose 
is to givo effect to tho will in which tho gift which would other¬ 
wise lapse occurs, and it only points out the mode in whioh that 
effect is to be given. Thus the subject of gift devolves with any 
obligation to which, under that will, it would have been subject 
in tho hands of tho deceased donee if ho had actually survived; 
as, an obligation to compensate other legatees under the same will, 
disappointed by his assertion of rights that defeat their lega¬ 
cies (>•). But the fiction does not prolong the life generally for 
other purposes. Thus, an agrooment to settle property whioh 
should como to tho deceased donee (testator’s daughter) “ during 
coverture,” was held not to include property which had so como 
to her only by this fiction (#). And if the deceased donee was 
a married woman, whoso husband also died before the testator, 
her will made during coverture would not, it should seem, by 
virtue of such fictitious prolongation of life, acquire any validity 
which did not otherwise belong to it (t). 

It has been decided that s. 33 does not prevent the lapse of 
property appointed by will under a power to appoint in favour 


[(»*) Mower v. Orr, 7 Hare, 473; 
Winter v. Winter, 6 Haro, 306; Wisden 
v. Wisden , 2 Sm. & Gif. 396; Sark- 
worth v. Young, 4 Drew. 1. 

(n) Johnson v. Johnson, 3 Hare, 157; 
Skinner v. Ogle, 4 No. Cas. 74, 9 Jur. 
432. 

(o) Wild v. Seynolds, 5 No. Ca. 1; 
Winter v. Winter, 6 Hare, 314. 

(p) Winter y. Winter, Wisden v. 

Wisden, supra. 

«■ 


(?) Mower v. Orr, Johnson v. John¬ 
son, supra. 

(r) PickersgiU y. Rodger, 5 Ch. D. 
163; see further as to this case, post, 
Ch. XIV. 

(*) Pearce v. Graham, 32 L. J. Ch. 359. 
But the subject of bequest has been 
held liable to probate duty as part of 
the deceased donee’s estate, Perry's 
Executors v. The Queen, L. B.,- 4 Ex. 27. 

(t) See the doubt expressed, Re 
Mason’s Will, 34 Bear. 497, 498. 
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HOW AFFECTED BY STAT. I YICT. 3 55 

[of particular objects, where, by tho instrument creating the chatter xi. 
power, the property is disposed of in default of any appointment undoraspecM 
being made («); but that it does provent lapse where the power power, 
is general, although thero may bo a disposition in default of 
appointment (a?).] 

[(w) Griffiths v. Gale , 12 Sim. 327, (*) Ecclcs v. Chct/ne, 2 K. & J. 670.] 

3o4i 
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CHAPTER XII. 

GIFTS WHEN VOID FOB UNCERTAINTY. 


I. General Doctrine. mpaney of Lands, and of Mis- 

II. Uncertainty as to Subject of Dispo- nomcr generally as to Subjects or 

sifion. Objects. 

III. Uncertainty as to Objects of Gift. V. What Words are sufficient to create a 

IV. Effect of Mistake in Locality or Oc - | Trust. 


chapter xn. 


Indulgence 
shown to tes¬ 
tators in tho 
construction 
of wills. 


Ilcir or next 
of kin not to 
bo ousted on 
conjecture. 


I.—In the construction of wills the most unbounded indulgence 
has been shown to the ignorance, unskilfulness, and nogligence of 
testators: no degree of technical informality, or of grammatical 
or orthographical error (a), nor tho most perplexing confusion in 
the collocation of words or sentences, will deter the judicial 
expositor from diligently entering upon the task of eliciting from 
tho-contonts of the instrument the intention of its author, the 
faintest traces of which will he sought out from every part of the 
will, and the wholo carefully weighed together (b ); hut if, after 
every endeavour, he finds himself unable, in regard to any mate¬ 
rial fact, to penetrate through the obscurity in which the testator 
has involved his intention, the failure of the intended disposition 
is the inevitable consequence. Conjecture is not permitted to 
supply what the testator has failed to indicate; for as the law has 
provided a definite successor in the absence of disposition, it 
would be unjust to allow tho right of this ascertained object to be 
superseded by the claim of any one not pointed out by the tes¬ 
tator with equal distinctness. The principle of construction hero 
referred to has found expression in the familiar phrase, that the 
heir is not to be disinherited unless by express words or ncoes- 
sary implication; which, however, must not be understood to 
imply that a greater degree of perspicuity or force of language is 
requisite to defeat the title of the heir to the real estate of a tes¬ 
tator, than would suffice to exclude the claim of the next of kin 


(a) See 3 Keb. pi. 49, 23; [Henniker 112; Langley v. Thomas, 6 D. M. & G. 
v. Henniker, 12 Jur. 618 ; but Bee 646. 

Jackson v. Craig, 20 L. J. Ch. 204, 16 (b) See Minshull y. Minshull, 1 Atk. 

Jur. 811; Baker v. Newton, 2 Bear. 410.J 
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UNCERTAINTY AS TO THE SUBJECT. 

as the successor to the personalty; for though undoubtedly, on 
some points, a difference of construction has obtained in regard 
to these several speoies of property, that difference is ascribablo, 
rather to the diversity in'their respective nature and qualities, 
than to any disparity of favour towards the claims of the heir and 
next of kin. 

In modem times instances of testamentary gifts being rendered 
void for uncertainty are of less frequent occurrence than formerly; 
which is owing probably, in part, to the more matured state of the 
dootrines regulating the construction of wills, which havo now 
assigned a determinate meaning to many words and phrases once 
considered vague and insensible, and in part to tho more prac¬ 
tised skill of the Courts in applying these doctrines. Hence tho 
student should be cautioned against yielding implicit confidence 
to any early cases (c), in which a gift has been held to bo void 
for uncertainty, the principle whereof has not been recognised in 
later times. 

To the validity of every disposition, as well of personal as of 
real estate, it is requisite that there be a definito subject and 
object; and uncertainty in either of these particulars is fatal. 


II.—A simple examplo of a doviso rendered void by uncer¬ 
tainty as to the intended subject-matter of disposition, is afforded 
by the early case of Bowman v. Milbanke (d), whoro tho words, “ I 
give all to my mother, all to my mother,” were adjudged insuffi¬ 
cient to carry the testator’s land to his mother, as it was wholly 
doubtful and uncertain to what tho word “ all ” referred. 

In Mohun v. Mohan (<?), the will consisted merely of these 
words: “ I leave and bequeath to all my grandchildren, and share 
and share alike.” By a codicil the testator appointed cortain 
persons to be trustees for his grandchildren and nieces: Sir T. 
JPlnmer , M. It., held that this was too uncertain to create a doviso. 
It had been contended that the whole difficulty would be removed 
by the transposition of the word “ all,” which, in its present 


(r) Pride v. Atwvcke , 1 Keb. 692, 
764, 773; Trice v. Warren, Skinn. 266, 
2 Eq. Ca. Ab. 356, pi. 2. 

(d) 1 Lov. 130, Sid. 191, T. Raym. 
97 ; but in another early case (Taylor 
v. Webb, Styles, 301,307,319; S.C. nom. 
Marret v. Sly, 2 Sid. 76), the words, “I 
iqake my cousin, Giles Bridges, my 
sole heir , and my executor,” wero held 
to constitute the cousin devisee in fee of 
the testator’s lands: it being observed, 
that the testator not only made him his 


heir, but his executor also; and if ho 
should not have tho lands, the word 
“heir” was nugatory, for, by being 
executor only, he should havo the goods. 
[As to which, see Ch. XVIII. s. 1, in 
notis.] Tho word “ heir” was said to 
imply two things: first, that he should 
have the lands; secondly, thathu should 
have them in fcc-simplo. [Soo also 
Parker V. Hickson, 1 D. J. & S. 177, 
“ I acknowledge A. to be heir.”] 

(c) 1 Sw. 201. 
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definite. 
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CHAPTER XII. 


Remark aR to 
transposition 
of words. 


“After lega¬ 
cies, <Src. aro 
paid, I lcavo 
to A.,” md- 
(lue held to 
pass. 


Gift of an in¬ 
definite part 
void; 


—except 
•where tho will 
furnishes 
grounds for 
estimating tho 
amount. 


Bequest for 
maintenance, 
&c. of an in¬ 
fant or adult 
good, though 
no sum spe¬ 
cified; 


GIFTS WHEN VOID FOR UNCERTAINTY. 

situation, was without effect, tho word “ grandchildren” includ¬ 
ing all who correspond to that description; but his Honor ob¬ 
served, that there was uncertainty both in the subject and object 
of the bequest, and the Court could not transpose words for the 
purpose of giving a meaning to instruments that had none. 

To authorize the transposition of words, it is dearly not enough 
(as hereafter shown (/)) that they are inoperative in their actual 
position: they must be inconsistent with the context. In the 
case just stated tho word “ all,” though silent where the testator 
had placed it, was not repugnant; and it is observable that the 
transposition of tho word “ all,” oven if justifiable, would not, 
according to Bowman v. Milbanke , have supplied a definite .sub¬ 
ject of disposition. 

[But where, after giving several legacies, the will proceeded, 
“ after these legacies and my funeral expenses are paid, I leave 
to my sister A., without any power or control of her husband; 
in case of her death to be equally divided amongst her children 
or grandchildren: ” this was held by Sir J. Bacon , V.-C., to be 
a good gift of tho residue to A. (</).] 

Where the intended subject-matter of disposition consists of 
an indefinite part or quantity, the gift necessarily fails for un¬ 
certainty. On this principle, a bequest of “ some of my best 
linen”(A), [or “of a handsome gratuity to each of my exe¬ 
cutors” (*),] has been held void. 

[But a distinction seems to be taken when the will furnishes 
some ground on which to estimate the amount intended to be 
bequeathed. Thus, in Jackson v. Hamilton (j), where the tes¬ 
tator directed his trustees to retain a reasonable sum of money to 
remunerate them for their trouble , it was referred to the master to 
ascertain what would bo a reasonable sum. So, where the 
bequest is for the maintenance, support, and education of an 
infant, or for the maintenance and support of an adult person, 
although no amount bo specified, the Court will determine the 
amount to bo applied for that purpose (A*). And a bequest of 
“ 3,000/. or thereabouts,” to be raised by accumulating annual 
income, has boon held good: tho words “ or thereabouts” being 
considered as used only to meet the difficulty which would arise 

[(/) Ch. XVT. h. 2 . (A) Broad v. Bevan, 1 Russ. 611, n. ; 

{jg) Re Bassett'a Estate, L. R., 14 Bride v. Books, 2 Bcav. 430; JZilvington 
Eq. 64.] v. Gray, 10Sim. 293; Batt v. Anns, 11 

(h) Beck v. Halsey, 2 P. W. 387. L. J. Ch. 62; Thorp v. (Hem, 2 Hare, 

f(i) Jubber v. Jabber, 9 Sim. 603. 610; Bcdrotti's Will, 27Beav. 683; and 

\j) 3 J. & Lat. 702. Roe 1 Sim. N. S. 103, and other cases 

noticed along -with the above, post. 



PDF Compressor Pro 


UNCERTAINTY AS TO THE SUBJECT. 


359 


[in accumulating up to the exact limit, and to render any little chaw kb xn. 
excess, occasioned by tho addition.of an entire dividend, subject 
to the same disposition os the specified sum (/). So, whero a —for found- 
Scotch testator expressed a wish (in effect) to establish in Dundee Ulg a Bohot>1, 
a hospital for one hundred hoys, like, hut less than, Heriot’s . 

Hospital, hut omitted to say how much was to he appropriated 
for the purpose, it was held in D. P. (m), that tho testator had 
sufficiently defined his object to onahlo tho Court to determine 
the amount required for it. And where a testator creates a trust 
for the repair of an existing tomh (/<), or even for tho building of 
a new one (o), although this, as already noticed (ji), is a void 
trust, the Court will determine what would have been required 
for it, if a determination on that point is needed in order to give 
prootioal effect to other parts of the will (?). 

A bequest of a sum “ not exceeding ” 100/. (/•), or of “ 50/. or 
100/.” (»), will he construed in a manner most beneficial to tho 
legatee, and is, therefore, a good gift of tho wholo 100/.; and a Whero tho 
bequest will not bo void for uncertainty, merely bocause the differently 
amount is differently stated in different parts of tho will, if tho 8tut °d, 

Court can collect that one statement was evidently a mistake, 
evon though tho mistake bo contained in tho very words of 
gift (/).] 

An instance of uncertainty in tho subject of gift occurred in Uncertainty 
Jones d. Henry v. Hancock, which underwent much discussion (?<). the dcvLcols 0 
The testator devised lands to his daughter, Ann Henry, for to take, 
life, with remainder to her first and other sons in tail mole, re¬ 
mainder to his other daughter Frances. The devise to Ann was 
upon condition that she married a man possessed of a property 
at least equal to, if not greater than, tho one ho left her. Tho 
testator then proceeded as follows: “ And if she marries a man 
with less property than that, in that case I leave hor only as 
much of mine as shall bo equal to the property of tho man she 
marries; and all the remainder of my property shall imme- 


[(/) Oddic v. Brown, 4 De G. & J. 
175), dins. E. Bruce , L. J. 

H Magistrates of Dundee v. Morris, 
3 Macq. 169; sco also Adnani v. Cole, 6 
Bear. 353. 

.(«) Fish v. Att.-Gen., L, R., 4 Eq. 
621; Re Birhelt, 9 Ch. D. 676; Fowler 
v. Fouler , 33 Beav. 616, contra, must 
bo considered overruled. 

(o) MitfOrd v. Reynolds, 1 Phil. 185. 
(/>) Ante, p. 211, n. (£). 

(q) See Chapman v. Brou n, and other 


cuhch presently stated. 

(/■) Thompson v. Thompson, 1 Coll. 
395 ; Cojk v. Wi/mot, 1 Coll. 396, n.; 
Gough v. Bull, 16 Sim. 45. 

(#) Scale v. Seale, 1 P. W. 290; and 
see Haggar v. Neatly , Kay, 379. 

(<) Thilipps v. Chamberlainc , 4 Yes. 
60.] 

(«) 4 Dow, 145. See Gibbon v. Mar¬ 
iner, 2 Roll. Hep. 425; Hoffman v. Ilan- 
hey , 3 My. & K. 376, post; [Rickards 
v. Rickards, 2 Y. & C., C. C. 419.] 
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cuatteb xii. diately pass over and be given up to my second daughter Frances 
Henry, to whom, in that case, I bequeath it.” It was held 
in D. P., that the devise over was void for uncertainty, as the 
specific portion or share so given over did not appear in the will 
In what the itself. On delivering the opinion of the Judges, Gibbs, C. J., 
ST* sa hl> “ The will gives over an uncertain part, not specifying the 
lands if to be held in severalty; or, if this should be considered 
os an undivided portion in the whole, it cannot be discovered 
from the will what that portion is. It has hardly beon con¬ 
tended, that anything was given over in severalty; but it was 
contended, with more colour, that the person to take the excess, 
beyond the husband’s property, would bp tenant in common with 
Ann, of a moiety or some other given share. It is impossible to 
put the case upon any other ground than this: a portion is given 
over, and it cannot be a portion to be held in severalty. The 
only way then is, that the person to take the excess shall have 
some undivided portion of the whole; and if the devise defines 
what that interest is, it will be sufficient to give its objects the 
benefit of it. But wo think that tho devise does not define 
any specific interest which the object of it can take. The only 
ground upon which this can be contended to be a tenancy in 
common, which supposes some specific share, is, that it may be 
loft to a jury to decide according to the values. The inconve¬ 
nience and confusion which would result from this is obvious; 
different juries would sot different values on tho respective pro¬ 
perties of the husband and wife: and the valuation must be 
made too at the period of the marriage, and at any distance of 
time a jury might be called upon to say what was the value of 
the property. It would not only be difficult, but in some cases 
Unless the impossible, to ascertain the value in this way. Our opinion, 
reet'or'share however, does not rest on the inconvenience and confusion, but 
» distinctly on the principle of law, that such a devise is not sufficient to 
ttevL) not ’ create a tenancy in common. If it wore so, it must be upon the 
create 0 ? t0 marr i a g 0 of Ann; and all the consequences of a tenonoy in 
tenancy in common must then have taken place.” “ They must have been 
mmmm, capable of being separately sued in all real actions, and in ac¬ 
tions of ejectment, a modem proceeding which has come in the 
place of real actions. Now, in evory real action, though wo do 
not know from the writ, it must appear in the declaration what 
is tho specific interest in question, how the title is derivod, and 
what the preciso interest is; but here there is no such thing. 
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At the time oi Ann's marriage it could not be collected from the cuaptkb xii. 
will what the speoifio interest was. If they were in the situa- 
tion of tenants in common, see how they could answer: a cre¬ 
ditor, who has a demand against one of them, institutes his suit, 
and prooeeds to get the lands by cleg it. He has judgment for a 
moiety of the share, and the sheriff is directed to deliver a moiety. 

But the share must appear in order to enablo the sheriff to 
deliver the moiety; and no case has ever occurred where tlio 
difficulty has been cast on the sheriff to ascertain tho share. 

And there is no instance of a tonanoy in oommon where tho 
extent of the interest could not be ascertained from tho instru¬ 
ment creating it. This difficulty, too, presents itself: tenants 
in common have each a right to a -writ of partition. The writ 
does not state the share, but in the declaration the prcciso inte¬ 
rest is stated.” 

[But a devise to two persons in such shares as should bo de- Devise in 
termined by (blank), would make them tenants in common in d^toSmined. 0 
equal shares (a?). On the same principlo an equal division is by person 

i i ii i m p i» i j • « n i omitted to bo 

made where tho donee of a power of distribution fails to exer- namod. 
ciso the power (y ); or whero the gift consists of a general 
direction that the logatees should “participate” (s).] 

And («) where tho gift comprises a definite portion of a larger Gift of part 
quantity, it is not rendered nugatory by the omission of the tes- quuutity'uot 
tutor to point out tho specific part which is to form such portion, uwoortuin, 

4 1 b 4 4 4 whero deviweo 

the devisee or legatoe being in such case entitled to select; by i» entitled to 
which means the subject of the gift is reducible to certainty; and Beloct - 
id certum est quod certum redd! potost is a settled rulo in tho 
construction of wills. Thus, if a man dovise two acres out of 
four acres that lie together, it is said that this is a good devise, 
and the devisee shall elect (A). 

So, if a testator devise a messuage, and ten acres of land sur¬ 
rounding it, port of a larger number of acres, the choice of such 
ten acres is in the deviseo (c). 

[Again, where a testator devised the residue of his property to Gift of any 
his wife for life, “ reserving to her power to will away any part” much L°Lgu- 
of it at her death, with a gift to his daughter of what his wife to®«bail 

select. 

[(*) Robinson TPhechcriyht, 21 Bear. (b) Grace Marshall'a case, Dy. 281 a, 

214. n., 8 Vin. Abr. 48, pi. 11. 

(y) Sahisbttry v. Benton, 3 K. & J. (<•) Sco Hobson v. Blackburn, 1 My. 

529. & K. 574 ; [Jacques v. Chambers, 2 Coll. 

(z) Liddard r. Liddard, 28 Bear. 266. 441 ; Buckmaulon v. Buckmanton, 5 If. 

See also Greville v. Greville, 27 Beav. & N. 219; Millard v. Bailey, L. It., 1 
5.94.] Eq. 378. 

[a] Peck v. Halsey, 2 P. W. 387. 
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CHATTKB XII 


Gift of close 
A., testator 
having two ol 
that name, is 
void. 


Gift over of 
what legateo 
has not dis¬ 
posed of, hold 
too indefinite. 


GIFTS WHEN VOID FOR UNCERTAINTY. 


. [should not dispose of; it was argued that it was clear the testator 
did not intend the powor to oxtend to the whole, and so to dis¬ 
inherit his daughter, and that no limits being defined, the power 
was void for uncertainty; but it was hold that the powor ex¬ 
tended to the whole estate (d). So a trust to permit the testator’s 
wife “ to appropriate absolutely to herself such ports ” of his 
plate as she should desire to possess, has been hold to give the 
widow tho whole of the plate (<?). But where a testator be¬ 
queathed his household property on trust for sale, “ except suoh 
articles as his wifo should wish to retain for her own use, which 
he thereby empowered her to appropriate,” it was said that this 
intimated a confidence that the wife would make some selection, 
and would not take the whole; though to what extent short of 
that is not very clear (/).] 

But, if a testator having two closes called Whiteacre, devises 
> (not one of his closes, but) his close called Whiteacre, this does 
not entitle tho devisee to take either of tho closes at his pleasure, 
but the uncertainty as to which is intended, renders the devise 
void {(j ); [and if he make a general devise of all except the close 
called Whiteacre, there being two of that name, the exception is 
uncertain, and tho general devise will bo read as if it contained 
no exception (It ). But where a testator bequeathed all his property 
in the Austrian and Russian funds, “ and also that vested in a 
Swedish mortgage,” the testator having several Swedish mort¬ 
gages, they wero all held to pass (/). And where a testator 
having five leasehold messuages in L., comprised in four leases, 
bequeathed “ his four leasehold messuages in L.,” it was held that 
all five messuages passed upon a context somewhat favouring 
that construction (/. )]. 

A bequest of what shall remain or be left at the decease of 
tho prior legatee (/), [or of what the legateo is possessed of at 


[(d) Cooke v. Far rand, 7 Taunt. 122. 

(e) Arthur v. Mackinnon, W. N. 
1879, p. 93. 

(f) Kennedy v. Kennedy, 10llarc,438. 
In Davis v. Doris, 1 H. & M. 25.), tho 
donee of a power to distribute plate, 
&c., being also ono of tho objects, 
allotted tho largest share to himself, 
and this was upheld. Sec also livid v. 
Dcid, 30 Bcav. 389.] 

(g) llichardson v. /ration, 4 B. & Ad. 
798 ; but evidence is admissible to re¬ 
move such an ambiguity; sec next 
Chapter. 

[(A) Blundell v. Gladstone, 14 Sim. 83, 
better reported 8 Jur. 301. But the 
devise was, in fact, of all (except W.), 


“including trust estates,” and W. 
was given to A.; and the decree was 
reversed, 3 M. & Gord. 692, on tho 
ground that one of the two properties 
called W. being vested in the testator 
as trustee, it was to bo presumed 
that lie meant the other to pass by the 
particular devise. 

(i) Richards v. Tatteson, 15 Sim. 501. 

(A) Sampson v. Sampson, L. B., 8 Eq. 
479. 

(1) Bland v. Bland, 2 Cox, 349;] 
Wynne v. Hawkins, 1 B. C. C. 179; 
Dushman v. Filliter, 3 Ves. 7; Wilson v. 
Major, 11 Ves. 205 ; [Ferry v. Merritt, 
L. B», 18 Eq. 152. 
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[the time of death (m), or of what he does not want (/<), or does 
not spend ( 0 ), or of what ho can transfer (p), or what lie can savo 
out of his yearly income ( 7 ), or of what remains undisposed of, or 
is not disposed of by deed or will(r), or of the “bulk” of certain 
property (s), or a gift oyer of the wholo legaoy in case of the 
death of the prior legatee intestate (1), is void for uncertainty]. 

Some of those cases certainly had special circumstances, and 
the indefiniteness seems not to have been invariably considered 
to be such as to invalidate the gift (»). At all events expressions 
of this nature are capable of explanation, whore the property, or 
part of it, consists of household furniture, or other articles of a 
perishable nature, by considering those words as referring to the 
expected diminution of tho property by the use and wear of the 
first taker. [Neither would there be any uncertainty as to tho 
subject of the gift over in any bequest of specific chattels capablo 
of identification. The point, however, is unimportant; for tho 
gift over would be' void on another ground, namely, its repug- 
nanoy to the prior gift (*). 

But where] property (whatover bo its nature (y) )is expressly 
limited to the first taker for life, there is not, it is believed, any 
caso in which such expressions liavo been held to render tho ulti¬ 
mate gift void, [comprising as they then do tho wholo corpus]. 
Thus, in Cooper v. Williams (s), [tho testator gave personal pro¬ 
perty to his wife for life, and what slio had left at her death to 
his next of kin, and it seems to have been thought that tho gift 
over was good]. So in Gibbs v. Tail (a), where a testator be¬ 
queathed a residue to his wifo and her assigns, and directed her 
to apply tBECinterest and proceeds thereof for her own use and 
benefit, and after her decease or marriage ho gave what should be 
remaining of such residuary monies to other persons, no objection 


[(hi) Alt.‘Gen. v. Hull, 1 J. & W. 
168, n., 2 Cox, 355 ; Tope y. Pope, 10 
Sim. 1. 

(») Sprangc y. Barnard , 2 B. C. C. 
687 ; Hudson v. Bryant, 1 Coll. 881; it 
seems that Ipiccll y. llalscy , 1 P. W. 
651, cannot now be considered law; sco 
per Lord Loughborough, 2 Ves. jun. 532, 
and per Sir J?. Sugden, 1 LI. & G-. 298. 
(o) Henderson v. Cross, 29 Bcav. 216. 
\p). Flint y. Hughes, 6 Beav. 342. 

(q) Cowman y. Harrison, 17 Jur. 313, 
22 L. J. Ch. 993. 

(r) Bourn y. Gibbs, 1 R. & My. 614 ; 
Boss v. Boss, 1 J. & W. 164 ; Bull v. 
Kingston, 1 Mer.314; Grey y. Montague, 
2 Ed. 205, 3 B. P. C. Toml. 315 ; Phil¬ 
lips v. Eastwood, 1 LI. & G. 270 ; IPtit- 


kins v. Williams, 3 M. & Gord. 622; 
Be Yaldcn, 1 D. M. & G. 53 ; Bowes v. 
GWc«,27L. J., Ch.249,4 Jur.N.S. 17; 
but sco Borton v. Barton , 16 Sim. 552. 

S Palmer v. Bimmonds, 2 Brow. 221. 
Vuthberl v. Barrier, Jac. 415; 
Green v. Harvey, 1 llaro, 428; Bade v. 
Bade, 5 Mad. 1 IS ; JAghtbourney. Gill, 
3 B. P. C. Toml. 250 ; Weak v. Ollive, 
32 Bcav. 421.] 

(«) Luhamel v. Ardovin, 2 Ves. 162; 
Hands v. Hands, 1 T. R. 437, n. 

[(r) See Ch. XXVII. 

Xy) Except “ consumable” articles, 
see Andrew y. Andrew, 1 Coll. 690; 
and Ch. XXVI. ad flu.] 

(-) Fro. Ch. 71, pi. 64. 

{a) 8 Sim. 132. 
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Gift of what 
shall be left 
preceded by a 
power of dis¬ 
position. 

Surman ▼. 
Surman. 


Lancashire r. 
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GIFTS WHEN VOID FOR UNCERTAINTY. 

seems to have been advanced to the validity of the gift on the 
ground of uncertainty. 

[Again in Constable v. Bull (b), there was a devise and be¬ 
quest of all the testator’s real and personal estate to his wife for 
her solo and separato uso and benefit, “ and at the decease of my 
wife whatever remains of my said estate and effects to go” to 
cortain othor persons. Sir J. K. Bruce , V.-C., said, the only 
question seemed to be whether the words “whatever remains of” 
had the effeot of preventing the gift to the widow from being 
construed as a gift of a life interest, for that without these words 
the subsequent bequests would have the effect of so reducing 
the interest given to the widow: that there were several mean¬ 
ings capable of being rationally attributed to these words which 
would be inconsistent with the construction giving to the widow 
the powor of disposing of the property, and that he thought tho 
gift over was good. This construction was approved and fol¬ 
lowed by Sir C. Hall in Bibbens v. Potter (c).] 

If tho gift of what shall be left is preceded by a power of dis¬ 
position or appropriation reserved to a trustee or prior legatee 
in favour of particular objects, the expression evidently points 
at that portion of the property which shall be unappointed or 
unappropriated under tho power. As in Surman v. Surman (</), 
where a testator bequeathed his personal estate to his wife for 
life or widowhood, with a power to her to apply the same to her 
own benefit and the maintenance of A. and B. during minority; 
and at her decease or second marriage, he gave the same, or so 
much as should then remain , to certain persons; this was held to 
bo a good bequest of the personal estate unapplied* to the pre¬ 
scribed purposes. 

[So, in Lancashire v. Lancashire (c), a testator dovised all his 
real and personal estate to trustees, and directed them to apply 
tho income for the maintenance of A. till she attained the age of 
twenty-one or married, and then to convey and settle such part 
as they should think proper on A. for life, with remainder to 
her children, with remainder, in default of children, to B. in 
fee; and as to such part or parts of the trust estate os his 
trustees should not think proper to settle as aforesaid, upon 

[(A) 3 Do G. & S. 411; seo also Bor- (d) 5 Mad. 123; [Scott v. Josselgn, 26 
ton v. Borton, 1C Sim. 652; Be Stringer's Beav. 174 \ Be Santkrson's Ti ust, 3 K. & 
Estate, 6 Ch. D. 1. But see Flint v. J. 497 ; but see Guile v. Worthington, 3 
Hughes, 6 Beav. 342. Dc G. & S. 389, -which seems contra, 

(r) 10 Ch. D. 733. In Be Adams, but the grounds of the decision do not 
14 w. R. 18, “allremaining" dearly appear. 

referred to the previous legacies.] (e) 2 Phil. 667, 1 Do G. & S. 288. 
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[trust to convey, assign and transfer the same to A. absolutely. 
A. died before the trustees made any settlement, and Lord 
Cottenham , affirming the decision of Sir J. K. Bruce, V.-C., held, 
that the power to make a settlement had determined, and that 
the heir of A* was entitled to the wholo of the real property to 
the exclusion of B. And tho same principle would seem to 
apply whore tho power is general (/). 

It will be observed, that in those coses tho words seemed or 
were considered to provide for carrying over everything that 
was not disposed of under tho power, and, consequently nothing 
having been disposed of, tho ultimato limitation carried the 
whole subject of gift. The next two cases, howover, soom to 
show that if the words are such as to point to a division into 
parts, and to amount to a gift of tho individual parts, then, if ono 
of the ports cannot bo ascertained, tho logatoo of the other part 
is nocessorily disappointed, sinco his part is undetermined, and 
the words are not sufficient to carry the wholo to him. 

Thus, in Jermngham v. Herbert (g), tho testatrix gave to A. 
such of her jewels as should at her docoaso bo deposited with 
Messrs. It., and gavo the rest of her jewels to B. At her decease 
there wero no jewels deposited with Messrs. It., and Sir J. Leach, 
M. It., said that the will contained no presont gift of tho jewels, 
but referred to a future act to bo dono by tho testatrix in ordor 
to complete her gift, and that act being prevented, the intended 
gift wholly failed. Again, in Boyce, v. Boyce (A), whero the 
testator devised certain houses in S. to trustees upon trust for 
his wife for life, and after her decoaso upon trust to convoy to 
his daug htyr M. in fee such one of tho houses as she should choose, 
and to convey and assuro all the othors which M. should not 
choose to his daughter C.; M. having died in the tostator’s life¬ 
time, Sir L. Shadicell, V.-C., said it was only a gift of the houses 
that should remain, provided M. should choose one of them, that 
no choice had been or indeed could have been made by M., and 
therefore the gift in favour of C. failed. 

Where the bequest is of tho residue or surplus of a specified 
fund remaining after providing for an object which is illegal or 
unattainable, and the exact amount to be laid out on which is 
not specified, the bequest is necessarily void for uncertainty, 


See Cooke v. Farrand, 7 Taunt. 
12‘2"2 Marsh, 431; Calvert y. Johnston, 
3K & J. 569, 660. 


{</) 4 Russ. 388. 
(A) 16 Sim. 476. 
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CHAPTER XXI. 


if the amount 
required for 
such object is 
unascertain- 
able. 


Chapman v. 
Brown. 


Att.-Gen. y. 
Uinxman. 


JAmbrey v, 
Gttrr. 


[unless the purpose is suoh and so defined that the Court can de¬ 
termine what would have boen the proper amount to be expended 
had the object been legal or attainable, or unless (according 
to some recent cases) the bequest of surplus carries with it all 
that is not otherwise effectually disposed of. Thus in Chap* 
man v. Brown (<■), the testatrix, after giving somo legacies, gave all 
the residue of her real and personal estate to her executors to be 
applied for the purpose of building or purchasing a chapel where 
her executors should think it was most wanted, and if any over¬ 
plus should remain from purchasing or building the same, she 
directed it to bo applied to such charitable uses as her executors 
should think proper. The bequest for the chapel being void, 
Sir W. Grant , M. R., declared that the gift of the overplus was 
void also, since the amount could not bo ascertained. “He 
thought it impossible to frame any direction that would enable 
tho master to form any idea as to what would have been proper 
to expend upon tho chapel. If the testatrix had pointed out 
any particular place, that might have furnished some ground of 
inquiry as to what size would bo sufficient for tho congregation 
to be expected there, but the gift in question was so entirely in¬ 
definite, it was quito uncertain what tho rosiduo would have 
been.” Again, in Att.-Gen . v. Uinxman (/.), there was a devise 
of a houso to be used as a school for poor persons of the parish 
of W.; tho executors were directed to put tho houso in repair, 
and to invest a sum of money in stock in the name of the 
minister, churchwarden and overseers, who were to apply tho 
dividends for the purposes of the school, and to apply the surplus, 
if any, after payment of the expenses of tho school, among 
poor parishioners of W., as the trustees should think fit. The 
dovise of the house for the school being void, and tho first trust 
deolared of the stock having consequently failed, Sir T. Phtmcr , 
decided that the gift of the residuo of the surplus dividends, 
being unascertainablo, was void. Again, in Limhrey v. Gurr (/), 
where a testator bequeathed 7,000/. upon trust to pay the ex¬ 
penses of the testator’s funeral and monument, and of building 
eight almshouses on a particular piece of ground, and to apply 
the residue to the trusts directed of a legacy of 8,000/., which 
he bequeathed upon trust out of the income to pay certain 
weekly sums to the poor persons in the almshouses, to purchase 


v. Goulding, 2 B. C. C. 428. 
(0 6 Mad. 151. 


[(*) 6 VeB. 404. 

(*■) 2 J. & W. 270; and pee Att.- 
Gen. y. Davies, 9 Yes. 635 ; Att.-Gen. 
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[a quartern loaf for twenty other poor persons, and to keeping 
the almshouses in repair, and to apply the residue in distribution 
of broad as therein mentioned; Sir J. Leach held that the 
residue of each sum was unascortainable, by reason of the gifts 
to the prior objects failing, and the gift of both residues there¬ 
fore void. 

But if the testator has so defined his objoct as to furnish fair 
and reasonable data the Court will determine the amount which 
ought to have been expended on it if it had been legal, and thus 
at the same time ascertain tho amount of tho surplus. Thus 
in Mitfonl v. Reynolds [m) tho testator, after several bequosts, 
directed the purchase of a particular piece of land, and tho con¬ 
struction of a vault for tho bodies of himself and his parents 
and sister, and of a monument, the oxpenso of whicli purchase 
and construction was to bo mot and providod for from tho sur¬ 
plus property aftor payment of debts and legacies. Tlion came 
a bequest of tho remainder of his property to a valid charitable 
purpose; and it was held by Lord Lyndhurst that assuming the 
prior object to bo void, yet it was not so uncertain as to tho 
amount that would be required for it as to vitiato tho gift to tho 
charity. lie thought the difficulties which existed in Chapman 
v. Brown had no existence hero. The placo was defined, tho 
vory spot pointed out, and the extent required for tho purohaso; 
there was no difficulty in directing a reference to the master for 
the purpose of ascertaining what would bo a proper sum to 
carry that intention of the testator into effect. That sum being 
once ascertained, would be deducted from the residue, tho 
amo unt of_ which would then bo rendered certain (»). 

So m'jpkfc v? Att.-Gen. (o), where a testatrix bequeathed 1,000/. 
to the rector and churchwardens of a parish and their successors 
upon trust to apply such part of the dividends as should from 
time to time be required in keeping in repair her family grave, 
and to pay or divide the residue of the said dividends at 
Christmas in every year for ever, among tho aged poor of the 
parish; Sir W. P. Wood , V.-C., cited Milford v. Reynolds and 


[(m) 1 Phil. 185, 706. 

(n) The L. C. held that the direc¬ 
tion as to the monument, &c. was a 
disposition of an integral part of tho 
residue, and that the “remainder” 
was what was left of such residue after 
building the monument, 1 Phil. 199. 
But owing to the peculiar wording of 
the L. C.’s declaration concerning the 


charitable gift, Shadu-ell, V.-C., after¬ 
wards thought himself bound to hold 
that the prior purposo having failed 
through the refusal of the owner to 
sell the land, the whole residue was 
well given to the charity, 16 Sim. 105. 

(o) L. 11., 4 Eq. 521. See also Re 
Riglei/s Trust , 36 L. J. Ch. 147. 
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[the Dundee Case ( 0 ), and said that, following the latter ease, 
he ought, if the gift of the residue had been oxclusivo of the 
amount required for the repair of the grave, to have ascertained 
the amount required for the void purpose. But he said,- “ the 
gift is not to tho executors to do oertain things and pay the 
residue to tho rector and churchwardens; the gift is out-and-out 
to the rector and ohurchwardens, and then there is a gift of a 
portion for a purposo which fails.” That being so, he thought 
the better construction was that the rector and churchwardens 
took the whole fund. As to this, howover, it is plain that the 
rector and ohurchwardens were just as much trustees of one port 
as of the other; and in Dawson v. Small (p), where a sum was 
given on similar trusts, and the distribution was to be mado (os 
was held) by the executors, Sir J. Bacon , V.-C., asked “ what 
difference can it make that a person is named to have the 
management and conduot of the gift, and that it is given to be 
disposed of by the executors of the testator ? There is no sort 
of distinction.” Tho cases, therefore, being undistinguishable, 
he considered himself bound by the decision in Fisk v. Att.-Gcn ., 
and held that the whole fund was well given to the residuary 
objects discharged from the void purpose. 

It is probable that Sir W. Wood drew the distinction in order 
to avoid a conflict with Fowler v. Fowler (q), which was cited 
before him. In that case tho gift was in the form of a direction 
to executors to invest and apply tho income in or towards the 
maintenance of certain existing graves, and to pay the surplus 
income to the rector of B. for the time being for his own use, 
and Sir J. Romilly held that the first trust beineL, void, the 
second failed for uncertainty. He thought that # tlie particular 
residuq might originally havo been held to include what was 
intended for the void purpose, like a general residue, but that 
the contrary was quite settled. 

However, in lie Williams (r) the decision in Fisk v. Alt.-Gen. 
was again applied to a case where the distinction on which that 
decision was based did not exist, the trusts being committed to 
tho executors. Sir 11. Malins there said he did not agree that 
Fisk v. Ait.-Gen. turned on the distinction in question; ho con¬ 
sidered that the Y.-C. Wood really intended to overrule Chap¬ 
man v. Brown. But if so, why did Sir W. Wood say that, but 

[(c) Ante,<>p. 369. before the same judge. 

\p) L. R. 18 Eq. 14. See also (9) 33 Beav. 616. 

Hunter v. Bullock , L. ft., 14 Eq. 46, (r) 6 Ch. D. 736. 
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[for that distinction, he ought to have ascertained the amount chapter xn. 
required for the void purpose P This would have been on empty 
form, if the amount when ascertained was still to fall into the 
' “ residue.” And although he intimated that the fundee Case 
had narrowed the authority of Chapman v. Brown , he was, of 
- course, alluding only to that part of the decision in the latter 
case upon which alone the 1Dundee Case had any bearing, viz. 

. the question whether the Court ought or ought not to have 
determined the amount required for building the chapel. Even 
on this part of the case Sir G. Jesscl thought differently (f ); for 
in his opinion there was nothing to guide the Court towards de¬ 
termining what would have been a reasonable sum for building 
. the chapel; the whole fund might have been required for it: 
the Dundee Case , therefore, did not interfere with Chapman v. 

Brown, whioh still remained an authority for the position that, 
if the first objeot is not so defined that you oan reasonably 
ascertain the amount required, the whole must fail, because you 
might then apply the whole to tho first object, and so there 
would be no ascertainable residue ( s ). 

In Be Birkett (t) the question again arose on a gift undis- Jte Birkett. 
tinguishable from the gift in Fisk v. Att.-Gcn., and Sir G. Jessel, 

M. R., said that the prior purpose being void he was bound by 
the decisions of the three Y.-CC. to hold that the whole incomo 
passed under the gift of surplus. But apart from the authorities, 
his opinion was dear that tho amount roquired for the repairs of 
the tomb ought to have been ascertained (as it could be by any 
competent person), and only the remainder given as surplus. He 
observed that the oase was a singular illustration of the way in 
which ourtaw gets altered. 

..Reference may here be made to the case of Ford v. Fowled (u), Trusts of an 
where the testator recommended (construed “ directed ”) F. and 
'his wife to settle a sum whioh he had bequeathed to the latter, though in- 
“ together with such sum of money of his (F.’s) own as F. shall braco^nother" 
choose)” for the benefit of his wife and children. Lord Langdale, ™^ p - 
M. R., said that them being a certainty as to that which was in 
|he testator’s power, the trust as to that did not fail because the 
testator expressed a wish as to something over which he had no 
power.] 


III. Uncertainty in regard to tho objects of gift arises either Uncertainty 

08 to objoct of 

• [(«) See also Cramp v. Playfoot, 4 (t) 9 Oh. D. 676. * 8*^* 

K. & J. 479. («) 3 Beav. 146.] 

J.—VOL. I. 


(t) 9 Oh. D. 676. 
(«) 3 Beav. 146.] 


B B 
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from the testator having described such objects by a term of 
vague and unascertained signification, or from his having speci¬ 
fied a definite class or number of persons, but having shown that 
all are not to take, and then left it in doubt which of them he in¬ 
tended to select as the object or objects of his bounty. Examples 
of both kinds will bo found in the sequel. It has been often laid 
down that if a devise be to one of the sons of J. S., (he having 
several sons (#),) the devise is void for uncertainty, and oannot 
be mado good (//). And if a man devise to twenty of the poorest 
of his kindred, this is void for the uncertainty who may be ad¬ 
judged the poorest (s). [So whore tho devise was “ to the tes¬ 
tator’s brother and sister’s family,” and the testator had two 
sistersj the devise was held void (a); and a bequest “ to and 
amongst my nephews and nieces John and Nanny” (followed by 
a blank) or to such of them os should be living at the doath of 
“ the tenant of life,” was held void for uncertainty, beoause al¬ 
though by using the plural number, “ nephews and nieces,” tho 
testator showed ho meant to include more than one of each sex, 
yet by his apparent intention to name thoso whom he intended for 
legatees, it was made doubtful whether he meant to include all (J). 

But a gift to a class, with the exception of one person of the 
olass, who is not named, or cannot be ascertained, is not void, 
but takes effect in favour of the whole class (c). And where 
a testator, after devising property to his daughter A. in fee, and 
if she die under twenty-five without leaving any children, then 
over, gave other property on trust to be conveyed equally 
amongst such children of A., the context not showing what 
limit was intended to be put on the olass of ohildren; it was 
hold that all took ((f). So a gift to the tesdttor’s *' u aforesaid 
nephews and nieces,” none having been previously named, was 
held to include all (e ); and a bequest to the children of A., 
including who the illegitimate 


(x) The uncertainty would not be 
removable by parol evidence; for tho 
terms of the will show that the testa¬ 
tor had not determined which of them 
to make the object of his bounty. 
[Soe Wigr. Wills, p. 180, Ashbttmcr 
v. JFilson, 17 Sim. 204; and next 
Chap.] 

(y) See Strode v. Lady Falkland, 3 Ch. 
Hep. 183, 2 Vera. 624,625; T. Raytn. 
82. [So “ one of my sisters to bo ex¬ 
ecutrix,” Jle Blackwell , 2 P. D. 72.] 

(s) Webb'a case , 1 Roll. Ab. 609, (D) 
1; et vid. Scrope's case , 49 Ed. 3, pi. 4, 
cited 2 Bulst. 180, nom. Morris and 


Maule. 

[(a) Doe d. Hayter v. Joinville, 3 
East, 172; and see JDoe d. Smith v. 
Fleming , 2 C. M. & R. 638. 

(4) Greig v. Martin, 6 Jur. N. 8. 329. 
Soo however tho oases Ch. XXX. s. 4. 

S c) Illingworth v. Cooke, 9 Hare, 37. 
d) Hope v. Fotter, 3 K. & J. 206. 
c) Campbelly.Bouskell, 27Beav. 325. 
The word “aforesaid” was thus re¬ 
jected, the M.R. preferring that course 
to construing the gift as made to 
nephews and nieces by mistake Tor 
grandchildren, who were previously 
named. 
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[of was held, on the same prinoiple t to be a good bequest to chapter xii. 
the legitimate ohildren of A. (/), but to include no illegitimate 
child (g)]. 

Again, where one having (h) three sons, J., E., and W., and Dovfeo to 
lands in three oounties, devised the lands in A. to J., the lands ou^to behoir 
in B. to E., and the lands in C. to W.; and added, that if any to tllc other.” 
of his said sons died, then the one of them to be heir unto the 
other.- A., the eldest son having diod, tho land dovised to him 
was claimed by the other two; but tho Court (Fleming, C. J., 
doubting) decided that nothing passed by tho clause in question, 

' os it was not certain what issuo should havo it. Some stress 
was laid on the fact that the original devise conferred only an 
estate for life. 

On the other hand, where (*) the testator devised to his oldest 
son Blaokacre, to his second son Wliitcacre, and to his third son 
G-reenaore, in tail; and further willed that, in case any of his 
said sons should die without issuo, the survivor to be each other's 
heir. The eldest son died without issuo; and the question was, 
whether one or both the surviving brothors should havo Black- 
acre ? And the Court, on tho first hearing of tho case, was in 
great doubt; but it was afterwards holden that the surviving 
brothers were joint tenants; and, although the word “survivor” 
was in the singular number, yet, in senso, upon the whole matter 
it should be taken and construed as for the plural number: 

(survivor should be each other’s heir) i. e. each survivor, i. c. all 
the survivors. 

An instanoe of a bequest held void for uncertainty on account 
of the vagjj.fi 3190 of tho word “ survivors ” occurs in a modem 
case (k), where the words wore, “ I give to my executors tho sum 
of 1000 /. upon trust to be invested in tho funds of the Bank of 
England, during the lives of the survivors or survivor , for the 
widows of John Sayco and Thomas Draper, to be divided be¬ 
tween them, share and share alike.” It was contended for tho 
two legatees that the words “ survivors or survivor ” applied to 
the exeoutors, and did not affect tho gift to the widows, who, 


t&P 


Gill v. Bagshaw, L. R., 2 Eq. 


lg\ Mason y. Bateson, 26 Beav. 404.] 
(A) Wood y. Ingersole , 1 Bulst. 61; 
S.C., bat ill reported, Cro. Jac. 260 ; 
see also Pollexf. 482; Rill and Baker's 
ease , cited 1 Bulst. 63; and see Saville, 
92, 93. 

(i) Eambledon y. Hambledon , 1 Leon. 
262, Sayille, 92,93, Cro. El. 164, Owen, 

B 


26; see also Brook, titlo Devise, pi. 38. 

(A) Hoffman v. Ranker/. 3 My. & K. 
376. Although the similarity of ex¬ 
pression seemed, in some degree, to 
connect this with tho preceding case, 
yet it rather belongs to tho class of 
cases in which bequests have been held 
to be void on account of tho uncertainty 
as to the extent of intorost tbo gift was 
intended to comprise. 

B 2 
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therefore, were absolutely entitled; but Sir J. Leach , M. R., ob¬ 
served that it was impossible to put any rational construction 
upon the bequest, which, therefore, was void for uncertainty. 

Uncertainty is sometimes produoed by the mention of several 
objects alternatively, as in the case of a gift to A. or B. (/). 

In the early case of Beal v. Wyman (m), where a question 
arose- on these words, viz. “ I give and bequeath one half of my 
lands to my wife, and, aftor her death, I give all my lands to 
the heirs males of any of my sons or next of kin; ” it was con¬ 
tended that the words “ heirs males of any ” of his sons were 
words certain onough to create an estate, for it was all one as if 
he had said, “ to the heirs males of all his sons, if they have 
heirs malos, or to those who have heirs malos (»)and the words, 
or to the next of kin,” were also certain onough, being joined 
with the preceding words, and should be meant to the next of 
kin and their heirs males, if his sons had no heirs males: for in 
a will, if thoro be words to express the meaning of a testator, it 
is sufficient though the words be not apt. On the other side, it 
was argued that this devise was void; for it appeared not what 
heir male should have the land, whether the heir male of his 
son or the heir male of his next of kin, for the words were dis¬ 
junctive; and the Court seems to have inclined to this opinion, 
but how the case , was ultimately disposed of does not appear. 

So, in Lowndes v. Stone (o), where a testator, by an unattested 
will, gave the remaindor of his estate to his next of kin or heir 
at law. The personalty was claimed by the next of kin and the 
heir respectively; the latter contending that the testator used 
the term “ heir at law ” as explanatory of the f qnxy expression 
meaning “ such next of kin as shall be my heir at law.” Lord 
Loughborough: —“ You have a fair retort upon each other. On 
the one side, it is contended that ‘ next of kin ’ means ‘ heir at 
law; * on the other, that * heir at law * means * next of kin.* It 
must bo distributed according to the statute.” [But in Re Thomp - 


(F) In tho case of a gift to several 
persons alternatively, there is a fatal 
uncertainty unless the secondly named 

E erson can be considered as intended to 
o substituted for the first in somo 
- event, or unless the word “or” can be 
changed into “and,” which has boon 
often vexata queestio, (Sec Ch. XVI.) 

(»») Styles, 240, 2 Danv. 614, pi. 4; 
[and sec Martvood v. Darrell, Leo’s Ca. 
t. Hard. 91. J 

(m) Such, it is probable, would now 
beheld to bo the construction of this 
devise. The other question, on the 


words “ sons or next of kin,” is more 
difficult. Probably they would be con¬ 
strued as meaning “ my sons, or such 
other persons as may happen to bo my 
noxt of kin.” 

(o) 4 Ves. 649. And see 7 Sim. 363. 
[Lord Lmghborough'a expressions are 
hardly reconoileable with the notion 
(2 K. & J. 736) that he oonBtrued the 
words as implying heirship according 
to the nature of the property, and as 
intimating an intention that the rule 
of the statute should prevail. 
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{non*a Trusts (p), where, after a life estate to A., a testator directed chapteb xh . 
his real and personal estate to he sold, and the proceeds paid, “ HeirTor 
“one-third to the heirs or next of kin of B. deoeased, one-third “ ext of kiu ” 
to the heirs or next of kin of C. deceased, one-third to the heirs statutory kin. 
or next of kin of D. deceased.; ” Sir G. Jessel, M. R., held that 
the statutory next of kin were entitled, they being the persons 
indicated by the word “ heirs ” when used with reference to per¬ 
sonalty (?).] 

Again, in Waite v. Tempter (r), where a testator, resident in To A. “or his 
India, bequeathed a share of his personalty to A., “ who resided torsf’admiiiis- 
at L. when I left. England, or to his heirs, executors, adminis- tra f° ra > ,°, r 
trators, or assigns for ever; ” Sir L. Shad well, Y.-O., held that M8lgnH ' 

A., haying died in the testator’s lifetime, the legacy failed, his 
Honor being of opinion that the additional words were too un¬ 
certain to create a substitutional gift. 

Uncertainty sometimes arises from proporty being devised to Reference to 
the same uses as the testator’s other estates, of which there are Stes/thwo 
soveral, that are devised to different uses (s). It may also bo fafog 
occasioned by the testator’s apparent misapprehension of the 
law regulating the devolution of property; as in Thomas v. 

Thomas (t), where a testator, after charging his real and personal 
estate with the payment of his debts, and giving it to his wife 
during widowhood, after her decease or marriago willed that all 
his real and personal estate “ be divided according to the statute 
of distribution in that case made and provided; ” and it was held 
that the real estate did not pass to the next of kin under this 
clause, the Court thinking it not clear that the testator intended 
the real«e&iatc Jto be distributed according to the Statutes of 
Distribution regarding personalty, but that ho must have re¬ 
ferred to some statute which he supposed applied to real estate. 

Id certum est quod certum reddi potest, is a rule no less ap¬ 
plicable to the objects than (as we have seen) it is to the subjects 
of disposition; and, therefore, it is no objection to a gift that it No objection 
is so framed as to mako the objects dependent upon somo ex- to*bo d a»ncr- 18 
trinsic circumstance, though it be an act performed, or oven to 
be performed, by the testator himself in his lifetime. As in testator. 
Stubbs v. Sargon («)» where a testatrix direotod her trustees to 
dispose of and divide the proceeds of certain property unto and 

[(j») 9 Gh. D. 607. St. Leonards, 3 H. L. Ca. 567.] 

(t) See Ch. XXIX.] (*) Leslie v. Duke of Devonshire , 2 B. 

(r) 2 Sim. 524; Bee also Slone v. C. C. 187. 

Evans, 2 Atk. 86. [But Waite v. (<) 3 B. & Cr. 825. 

Templar was disapproved of by Lord (w) 2 Kee. 268, 3 My. & Cr. 607. 
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chaptkb xii. amongst her partners, who should he in copartnership with her 
at the time of her decease, or to whom she might have disposed 
of her business, in suoh shares and proportions as her said trus¬ 
tees should think fit and deem advisablo. It was objected that 
the gift was void for uncertainty; but it appearing that the tes¬ 
tatrix was, at the date of her will, in partnership with oertain per¬ 
sons, to some of whom, conjunctively with another person, she on 
tho dissolution of such partnership, disposed of her business, Lord 
Langdale , M. It., [and on appeal, Lord Cottenham ,] held that these 
latter persons were those among whom the trustees were to di¬ 
vide the property in such shares as they might deem advisable. 
Gift to several In many oases devises to several persons successively hove 
not C «iyinff m been contended to be void on account of the uncertainty respect- 
what order. j n g the order in which the objects are to take (x). Where the 
devise is to several specified individuals in succession, the ob¬ 
vious rule is, to hold them to be cntitlod in the order in which 
their names occur. If it be to a class of persons, constituted 
Buck in virtue of birth (y), as to children, sons, or brothers (s), 
then priority according to seniority of ago may bo presumed to 
be intended. And the circumstance of a condition being im¬ 
posed on the devisees has been held not to vary the order in 
which they are successively entitled. 

Thus, whore (a) a testator devised to A. and his brothers suc¬ 
cessively, but not to be entered on or enjoyed until one month 
after their marriages, it was held that the deviso was not (as 
contended) void for uncertainty; for os tho testator named A. 
first, who urn the eldest son, the word “ successively ” implied 
that tho estate was to go to his noxt brother after han^^and the 
Court agreed that the clause about marriago made no alteration 
in the exposition of the will, but only added a restriction to the 
deviso, which boforo was genoral; and, therefore, if the second 
son had married before the eldest, yet he could not have taken. 

[On the other hand, in Thomason v. Moses ( h ), where the be¬ 
quest was of the interest of a sum of money to the testator’s 
father for life, then to his brother for life, and then to be con¬ 
tinued to the testator’s next nearest heir, and so on, and neither the 

lx) See an instaneoof a limitation in such as exooutois; as to which vide 

a deed held to be void on account of ante, p. 342. 

uncertainty of this nature, Windmore (z) Ongky v. Peak, 2 Ld. Raym. 
v. Kobard, Hob. 313. ( 1312, 2 Eq. Ca. Ab. 358, pi. 8; [ Yomg 

(y) This qualification, though it v. Sheppard, 10 Boav. 207. 

may Bound strangely, seems requisite (a) Ongky v. Peak, supra, 
in order to oxclude from the position (i) 6 Beav. 77.] 
in tho text gifts to some other classes, 
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[father nor the brother was the testator’s heir, the gift of the fund chattke xn. 
after the death of the brother was held void for uncertainty.] 

In Preetwidge v. Groombridge (c), the Court was called upon Construction 
to put a oonstruotion upon some very blind words, which, had Murowffl." 
the oase ooourred a century ago, would probably have been 
held to be too uncertain to create a gift. The testatrix di¬ 
rected the interest of her residuary estate to be applied in de¬ 
fraying the expenses of the education of her nephews, George 
and Charles, and the principal to be applied eithor in binding 
them apprentices at the age of fourteen, or to be reserved till 
they attained twenty-one, to commence business, and added, 

“ In the event of the elder boys George and Charles (both or 
either of them) being settled before this will comes in force, 

I provide that the next bog (James or Henry) have the benefit , 
and eo on.” George and Charles survived the testatrix, but died 
under twenty-one. The residue was claimed by James, as boing, 
in the event which had happened, solely entitled. Henry claimed 
to participate; and the next of kin also put in a claim to the 
rosidue as undisposed of. Sir L. Shadicell , V.-C., held James 
and Henry to be entitled. Tho intention of the testatrix, he 
considered, was to make a provision out of the fund for two of 
her brother's sons; and if the provision failed as to either George 
or Charles, that James should be supported out of it, and if it 
failed as to both, Henry also should bo supported out of it. 

In Powell v. Davies (d), whore M. devised a freehold ostato to 

A. for life, and, after his deoease, to be oqually divided into four 
parts, between one child of A., one child of B., one child of C., 
and one child of JD., for them to receive the rents and divide the 
money between them; and it was his desire that the estato 
should nover be sold out of the family, provided that if A., C. 
and D. should never have lawful children, his desire was that 
their parts should go to the next of kin. At tho date of the will, 

B. hod one child bom, and the others wore unmarried; but after 
the testator’s death, each of them had several children. It was 
held that the devise was not void for uncertainty, but that tho 
eldest child, whether male or female, of each of the four persons, 
took a vested estate. Lord Langdale considered that tho absenco 
of a devise over of the share of B., who had one child, indicated 
the testator’s intention that the existing child should take that 
share, and that in each instance the eldest or only child should 

(c) 0 Sim. 171. v. Wihon, 17 Sim. 204; Wilson v. Wil - 

(d) 1 Bear. 632, [and see Ashburner son, 1 Do Or. & S. 162. 
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bo entitled, [sinoo the share vested in bun imm e diat ely on his 
birth, and thereupon the gift over failed. 

It must be remembered, that, with respect to charities gifts 
may be good, which, with respect to individuals, would be void. 
We have seen that charitable bequests are not void for uncertainty 
in the object (e ); and where there are two charities of the same 
name, the legacy will be divided between them, if it oannot be 
ascertained which was the intended object (/). In the case of 
individuals, the gift would be void for uncertainty. In one case, 
however, the gift was to the first cousins of the testator, children 
of his father’s brother, of tho name of 0.: the father had two 
brothers of the name of 0., both of whom had children; and the 
gift was hold to take effect in favour of tho children of both 
brothers (</). Tho decision seems opposed to all the other 
authorities on this subject. 

However, where a testator bequeathed “ to the surgeon and 
resident apothecary of the Dispensary at B.” 19/. 19«. each, or 
any who may hold the like situations at my decease, and it appeared 
there was no apothecary, but two surgeons and a dispenser, 
those persons wore each held entitled to a legacy of the specified 
amount, although in other bequests the testator had used the 
word surgeons in the plural (/*). 

Where there are in the same testamentary paper gifts to eaoh 
of two objects, one of which does not exist, it will be considered 
that the objeots are not identical, and one gift will fail, though 
either gift standing alone would have been a good gift to the 
existing object (/).] 


IV.—It is clearly not essential to tho validity of a devise that 
all the particulars which the testator has included in his descrip¬ 
tion of the subject or object of gift should be accurate. There 
need only be enough of correspondence to afford the means of 
identifying both ( k ). Thus, the devise of a house or field, de- 


[(e) Unless the uncertainty bo such 
&b to make tho amount of the charita¬ 
ble gift also uncertain; Flint v. War¬ 
ren, 15 Sim. 626. 

(/) Waller v. Childs, Amb. 624; 
Bennett v. Hayter, 2 Bear. 81; Be 
Clergy Society, 2 K. & J. 616; Be Al¬ 
ehin's Trusts, L. B., 14 Eq. 230. And 
see Simon v. Barber, 5 Buss. 112, where 
though the legacy was not held void, 
the principle of dividing it does not 
seem to have been acted upon. 


g) Hare v. Cartridge, 13 Sim. 167. 

h) Ellis v. Bartrum^Tb Beav. 109. 
(t) Lee v. Fain, 4 Hare, 264; see 

also Douglas v. Fellows, Kay, 114. But 
in Be Maguire, L. B., 9 Eq. 632, the 
existing object (a charity) got not only 
its own legacy, but (through oy-pres) 
the other also. 

(A) See Purchase v. Shallis, 2 H. & 
Tw. 354, 14 Jur.403,19 L. J. Gh. 618; 
Howard v. Conway, 1 Coll. 87; Stephens 
v. Powys, 1 De Gh & J. 24.] 
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scribed by name, is not rendered uncertain by its being men¬ 
tioned to be in the occupation of a person who is not the occu¬ 
pier ; for as the property was adequately described in the first 
instance, this erroneous and unnecessary addition does not vitiate 
the devise (l). And even if it should turn out that part only of 
the house or field so named was in the occupation of the person 
designated by the testator os tho occupant, the whole neverthe¬ 
less would pass (m). 

A reference to occupanoy often comes in aid of a defect or 
error in the locality, and vice vers&. Thus, a devise of “ my 
lands at Bramsteod, in the county of Surrey , in the occupation 
of John Ashley,” has been held to pass lands in the occupation 
of John Ashley, at Bramsteod, in the county of Hants (n). Even 
without the reference to tho occupancy, however, in this instance 
the description would have been sufficient, for tho misnomer of 
the county in which a parish is situate produces no uncertainty, 
unless the testator should happen to have property answering 
to tho description in a parish of that namo in more than one 
county (o). 

It has even been held that a devise of houses and lands lying 
in the parish of Billing, and in a streot called Brook-street, is a 
good dovise of lands in Billing-glml, the testator having no 
lands in the parish of Billing (p). 

So it is dear that a leasehold estate will pass under the descrip¬ 
tion of freehold, where the reference to its name or local situation, 
and tho fact of the testator having no freehold estate answering 
thereto, leave no doubt of the identity (q ); and vice vers& (r). 

It has been adjudged, too, that under a devise of buildingB in 
a specified street, houses situate in a lane contiguous to, and 
opening into, that Btreet pass, for want of a subject more nearly 
answering to the description («). 

The same principles of construction, of course, apply to objects 


(l) Blague v. Gold, Cro. Car. 447, 
473; Thompson v. Tonson, And. 188, 2 
Leon. 120. 

(m) Chamberlains v. Turner, Cro. Car. 
129. 

(») JIastead v. Searle, 1 Ld. Bnym. 
728. 

(o) See Owens v. Bean, Finch, 395; 
Broton ▼. Langley, 2 Eq. Ca. Ab. 416, 
pi. 14. 

( p) Brownl. 131,8Vin. Ab. 277, pi. 7. 
.. (?) Bonn d. Wilkins v. Kemeys , 9 
East, 366. 

(r) Bay v. Trig , 1 P. W. 286, poet; 


Doe d. Burning v. Lord Cranstown, 7 
M. & Weis. 1. 

(*) Doe d. Humphreys v. Roberts, 5 
B. & Aid. 407, post; but observo that 
theso cases were before 1 Viet. c. 26, 
the effect of which on such questions 
of construction is remarked upon, post, 
Ch. XIII.; [see also Baddcleyy. Gin - 
gell, 1 Exch. 319, whoro houses in an 
inclosed yard opening into a street, 
were held to be houses “ within tho 
street," so as to be liable to a rate 
imposed by statute on "houses within 
the street."] 
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oeaptbb xn. of gift. It is sufficient, therefore, that the devisee or legatee is so 
all particulars designated as to he distinguished from every other person, and 
** tto Aptitude of some of the particulars introduced into the tes¬ 
tator’s description is immaterial; and this whether the object of 
the gift he a corporation or an individual. Thus, a devise “ to the 
mayor, jurats, and town-council of the undent town of Bye,” has 
been held to.be good, though they were incorporated by the name 
Misnomer of of “ the mayor, jurats, and commonalty” (t). A bequest “ to the 
corporations. f e j| ows anc j domies of Magdalen College, Oxford,” however, has 

been decided not adequately to designate Magdalen College, 
whose corporate name or stylo is, “ The president and soholars of 
St. Mary Magdalen” (?*). [But where money was bequeathed 
to the provost and fellows of Quoen’s College, Oxford, to pur¬ 
chase books to bo added to the library, the proper name of the 
corporation being “the provost and scholars, &c.:” the corporation 
was held to bo entitled, prindpally on the ground that the 
library belonged to the body corporate, who were, therefore, the 
proper persons to make additions to it (%). And where a be¬ 
quest to “the Westminster Hospital, Charing Cross,” was 
claimed by the Westminster Hospital in Broad Sanctuary, and 
also by the Boyal Ophthalmic Hospital, and by the Charing 
Cross Hospital, Agar-stroot, Strand, the lattor was held entitled, 
os being nearest to the locality mentioned, and as being a 
general hospital (y): the testator, when he intended to give to a 
hospital of a special character, having so named it (s). And 
where the description is equally applicable to two different 
objects, either of which would have been sufficiently designated 
if the other had not existed, evidence is admissible to remove 
the ambiguity, by showing which of them was known to the 
testator, and (if a charitable institution) to which of them ho 
subscribed (a). If this evidenco foils to indicate which the tes¬ 
tator meant, the bequest fails, unless, as already noticed, it is 
charitable and applicable oy-pres (ft). 

General rule As a general rule, veritm nomink tollit etrorem demonstra¬ 
te to name, tionk ; so that where there is a person to answer the name, it 

(<) Att.-Gcn. v. Corporation of Rye, (y) See acc. Re Alehin*a Trusts,- L. 
1 J. B. Moo. 267, 7 Taunt. 646. See R., 14 Eq. 230. 
also Fite. Dev. 27, Dulison, 78, s. 8 ; (s) Bradshaw v. Thomson, 2 T. & 0. 

10 Rep. 67; Foster v. Walter , Cro. Eliz. G. 0. 296: and bco Wilson v. Squire, 1 

106, 2 Leon. 165. But as to gifts to T. & C. G. C. 654; Smith y. Buyer, 6 

corporations, vide ante, p. 65. Jur. N. S. 905. 

(«) Att.-Gen. v. Sibthorp , 2 R. & (a) Re Bihrcrt's Trusts, L. R., 7Ch. 

“ 107. 170; Re Ream's Will, W. N. 1879, 

x) Queen's Colleys v. < Sutton, 12 Sim. p. 8. 

(i) Re Clergy Society, 2 E. & J. 615.] 
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[will be immaterial that any further description does not pre- chapteb xn. 
cisely apply.] Thus a bequest to C. M. S. and C. E., legitimate : 

son and daughter of C. S., was held to be a good bequest to 
persons of those names, though they tumod out to be illegiti¬ 
mate, in consequence of an anterior marriage of their father 
being established (c). [And the rule has prevailed, although 
besides a wrong or inaccurate description, one of the Christian 
names of the legatee was omitted; a gift to “ my niece Eliza¬ 
beth ” being held a sufficient description of Elizabeth Jane, a 
great grand-niece (d). 

But nihil facit error nominis cum de corpore constat ( c) ; and Misnomer of 
there ore many casos in which the description is suoh as to mdividuals - 
load to an irresistible inference that the person namod was not 
the person in the testator’s mind.] Thus, whore (/) the devise 
was to William Pitcairne , eldest son of Charles Pitcairnc , it was 
insisted that the eldest son had no title, bccauso his name was 
not William, but Andrew; nevertheless the Court was of opinion 
that the words wore sufficient to point him out with cortainty. 

So (g) under a bequest to “ John and Bonodict, sons of John Jamoscniitlod 
Sweet,” a son named James (thoro being no John) was hold to jUjJm gU 
be entitled. It was proved, too, that the testator used to call 
him Jockey; but Lord ITardwickc appears to have thought this 
evidence unnecessary to establish his titlo. 

Again, where (A) a testator gave an annuity to his brother Edward, 
Edward Parsons for life, and, after his deceaso, tho same to go Stakes for 
equally among his (E. P.’s) children, “by his present wife; ” Samuel, 
and at the date of the will, the testator had no brother except 
one named Samuel , who had a wife and childron; but four or 
five years before, he hod a brother namod Edward, who as well 
as his wife, was then dead, which fact was known to the testator, 
who by the same will, gave legacies to his children. The tes¬ 
tator had been in the habit of calling his brother Samuol, 

Edward and Ned. Lord Loughborough, without argument, held 
the ohildren of Samuel to be entitled. 

In another cose (i), a bequest to the Rev. Charles Smith, of Charles, by 
Stapleton Tawney, clerk,” was held to apply to one who an- 

(c) Standen v. Standen, 2 Ves. jun. (e) 11 Hep. 21 a.] 

589, 6 B. F. C. Toad. 193; [and boo (/) Pitcairne v. Prate, Finch, 403; 

Poe d. Gaines y. Mouse, 6 C. 11. 442; see also Gyms v. Kemslcy, 1 Froom. 

Giles y. Giles, 1 Kco. 685; Be Black - 293; Biters* case, 1 Atk. 410. 

man, 16 Beay. 377; Ford v. Batley, (g) Boivset v. Sweet, Amb. 176. 

23 L. J. Ch. 225; Pratt y. Mathew, 22 (A) Parsons v. Parsons, 1 Yes. jun. 

Beay. 334. 266. 

(d) Stringer y. Gardiner, 27 Beay. (*) Smith y. Coney, 6 Yea. 42; see 

35 , 4 Do G. & J. 468. Be Blackman, sup. 
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swered the other ports of the description, but whose name was 
Richard; though it was suggested that the person intended was 
Charles Smith of Romford, an offioer in the army, but who, it 
appeared, was dead at the date of the will, and that the testator 
had been informed of the fact. If the other part of the descrip¬ 
tion, as well as the name, had corresponded with those of the 
deceased Charles Smith, and the testator could have been igno¬ 
rant of his death, it would have been difficult to sustain the 
claim of Richard. 

So where (k) a testator bequeathed to his six grandchildren (l) 
by their Christian names, but the name of Ann, one of them, 
was repeated, and that of Elizabeth, another, omitted, it was 
held that Elizabeth should take the share mistakenly given to 
Ann by the repetition of her name. 

Again, where (*») a testator gave to his namesake Thomas 
Stockdale, the second son of his brother John Stockdole, the 
second son, though not named Thomas , was held to be entitled, 
there being no son of that name. The error in the name here 
was remarkable, as the testator, in describing the legatee as his 
own namesake, had his attention particularly drawn to the name. 

So, under a devise to “Mary Cook, wife of — Cook” («), a 
married woman named Elizabeth Cook was held to be entitled, 
on evidence showing that the testator had no other relative of 
the name of Cook, and that she was the person intended. In 
this case the additional description was very slight, it merely 
showed the devisee to be a married woman. 

In cases of this kind, however, it not unfrequently happens 
that part of the description applies to one person, and part to 
another. [Hero the maxims quoted above give but little help. 
The essence of the previous cases is that as to one term of the 
description it is applicable to no one; it is clearly erroneous. 
But in the cases now referred to each of the terms applies cor¬ 
rectly, or with some degTee of accuracy, to some one, and the 
question is, which is wrong? This can only be solved by 
considering the general context and the surrounding circum¬ 
stances (o), and although it has been said that the demonstration 
has generally prevailed over the name, yet numerous instances 
will be found on both sides. 

Ik) Garth t. Meyrick , 1 B. C. C. 30. 229, 19 Vcs. 381. 

(ft As to gift to a specified number (n) Loe d. Cook v. Danvcrt, 7 East, 
of children, vide post, Ch. XXX. s. 4. 299. 

(m) Stockdale v. Huthby, G. Coop. [(o) See Ch. XIII. 
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[Thus in Garland v. Beverley (p) where a testator devised land OHAPTHB XIX. 
to his nephew for life, remainder to “ William, the eldest son of 
my said nephew ” for life, remainder to the issue of W. in tail; the name 
William was, in fact, the second son, but was nevertheless held P 1 ® 7 " 1 ® 1, 
to be entitled. Again in Gillett v. Gam (q) where the testator 
devised to his son for life, remainder to “Robert the fourth son ” 
of the son in fee, with an executory gift over if Robert should 

die under twenty-one “ to-— tho fifth son,” and so on to 

those bom after the fifth; Robert Henry, in fact, was the third 
son, but having attained twenty-one was held to be absolutely 
entitled. 

On the other hand, in Doe v. Uthmite (r) where, after previous Cases whore 
limitations, the devise was to “ Stokeham U., seoond son of A.” tionpreSed. 
for life, remainder to his issue in strict settlement, remainder 
“ to John TJ., third son of A.” and his issue in like manner; 
in fact, Stokeham was tho third son of A. and John was his 
second, and it was held that the mistake was in the name, and 
that John and his issue were entitled before Stokeham and his 
issue. 

So, where there was a gift to Clare Hannah , the wife of A., 
whoso wife was named Hannah only, but -frho hod an infant 
daughter, named Clare Hannah , it was held that the testator 
could not have had on infant in view when he gave a legacy to 
a wife, and that therefore the wife was entitled to the legaoy («). 

And where both the name and description ore almost entirely 
inapplicable, the general purpose of the testator, collected from 
the oiroumstances, will sometimes point out the object: as where 
there was a gift for life to Elizabeth , tho natural daughter of the 
testator’s servant, Elizabeth , a single woman , with remainder to 
her children. The servant Elizabeth was a married woman, 
who had an illegitimate son John , who had died leaving children, 
and a legitimate daughter Margaret, and it was held that the 
ohildren of John were entitled, and not Margaret, the circum¬ 
stances being suoh as to lead to the inference, that the children 

[(p) 9 Oh. D, 213. So in Bryce v. Beav. 114; Farrer v. St. Catharine's 
Newbolt , 14 Sim. 354, though the College , L. R., 16 Eq. 19; Re Lyon's 

name was not fully given; as to which Trusts, W. N. 1879, p. 20. 

see also Bemasconi v. Atkinson, Gillett (r) 3 Moore, 304, 8 Taunt. 306, 3 B. 
y. Gant. Charter v. Charter , all cited & Aid. 632. See also Neeld v. Neeld, 
infra. W. N. 1878, p. 219. 

(;) L. B., 10 Eq. 29. Other eases (*) Adams y. Jones, 9 Hare, 486; 
where the name has prevailed over the and see Lee v. Bain , 4 Hare, 253; Me 
description are, Bemasconi v. Atkinson, Wolvcrton Estates , 7 Ch. D. 197. 

10 Hare, 345; Gamer v. Garner, 29 
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CBAPTBBXn. 
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avoided by 
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name in will. 


Name and 
description 
evenly 
balanced. 


No name ex¬ 
cept as part 
of the de¬ 
scription. 


[of the illegitimate child of the servant Elizabeth, without refer¬ 
ence to name or sex, were the objects of the testator’s bounty (£). 

The position in the will of the name of a legatee may sometimes 
prevent uncertainty. Thus, in Fox v. Collins («), where legacies 
were given to S. 0., A. 0. of St. Ives, and S. B., and then a legacy 
to A. G. of Hereford, and others, and the residue was given “to 
the said S. C., A. C., and S. B.» it was held, that under the last 
gift A. 0. of St. Ives was entitled, partly on the ground that 
the word “said” applied to the throe persons taken together, 
and that in the previous part of the will A. 0. of St. Ives was 
named between S. C. and S. B.] 

If the ambiguity is not removed by the oontext and by parol 
evidence [of the surrounding oireumstances, the gift necessarily 
fails for uncertainty; for direct evidence of the testator’s inten¬ 
tion is inadmissible. Thus in Drake v. Drake (a?), where a tes¬ 
tator gavo a legacy to “ his sistor Mary Frances T. D.,” and the 
residuo of his estate to “ his niece Mary Frances T. D.” and 
three other persons. The testator had a sister-in-law, but no nieoe 
of that name, though he had nieces, ono of whom was named 
Frances Isabella T. D., another Mary Caroline T. D., and a third 
Mary Elizabeth T. D.; ihero was no circumstance showing that 
one niece was intended to take the shore of residue rather than 
another, and nothing to take it • from a niece and to give it to 
the sister-in-law, unless, without any evidence to prove error of 
demonstration, there was a rigid rule that tho name should pre¬ 
vail. It was therefore held in D. P. that tho gift of one-fourth 
of the residue failed. 

The same principles are applicable for the construction of 
wills where the devisee is not mentioned by name, but the 
description is composed wholly of “demonstration,” as, where tho 
gift is to tho first or second son, or to tho children, of some 
named person. Thus in Camays v. Blundell ((y), where the gift 
was to the “ second son of Edward Weld, of Lulworth, for life,” 
and there was among other subsequent remainders, a remainder 

[(f) Ryall v. Hannam, 10 Beav. 537; (#) 8 H. L. Ca. 172, affirming Ro- 

and see Rickit's Trust , 11 Hare, 299. milly, M. R»» 25 Beav. 642, 

(«) 2 Ed. 107. See also Doe v. West- (y) 1 H. L. Ca. 778. Soe also Del- 
lake, 4 B. & Aid. 67. Other cases in mare v. Robello, 3 B. C. C. 447, 1 Ves. 
which the description has prevailed jun. 412; Holmes v. Custanee , 12 Ves. 
over tho namo aro, lie Felt ham's Trusts , 279; Daubeny v. Coghlan , 12 Sim. 507; 
1 K. & J. 528; Hodgson v. Clarke, 4 Re Ingle's Trust, L. R., 11 Eq. 578; 
D. F. & J. 394; Re Nunn's Twists, L. Bristow v. Bristow , 6 Beav. 291 (whore 
R., 19 Eq. 331; Charter v. Charter , L. both fathors bore tho same name). 

R., 7 H. L. 364 (an important case). 
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BUT OBJECT UNCERTAIN. 

[to the first and other sons of each brother, except the eldest , of 
Edward Weld, and also a remainder to Lady S., one of the sisters 
of Edward Weld: the facts were, that there was no Edward 
Weld, of Lnlworth, but there was a Joseph Weld of that place, 
who had three sons and an elder brother, and a sister, Lady S., 
and there was an Edward Joseph Weld, of the samo place (son 
of Joseph Weld), who had no children or elder brother , and no 
sister named Lady 8.; and it was decided that the seoond son of 
Joseph, ob more perfectly answering the description, was the 
person designated to take the first estate for life under the de¬ 
scription of the second son of Edward. 

Where the objects of gift are described by reference to looality, 
there must be some definite local limit. Thus, a gift to persons 
resident in the hospitals of or in the vicinity of 0., has been hold 
void for uncertainty os to what should be said to bo in the 
vioinity of 0. (s). 

But where both name and description correotly describe ono 
person, the improbability of a bequest will of course not deprive 
him of it in favour of another who answers tho description and 
(if the will were to be mado afresh) has greater probability on 
his side, but is of a different name («).] 

V. Sometimes a testator distinctly shows an intention to create 
a trust, but does not go on to denote with sufficient clearness who 
are to be its objects; tho effeot of which obviously is, that tho 
devisees or legatees in trust (whom we suppose to bo distinctly 
pointed out) hold the property for tho benefit of the person or 
persons on whom tho law, in the absence of disposition, casts it: 
in other wordflj the gift takes effect with respeot to the legal in¬ 
terest, but fails os to the bonefioial ownership. 

As in Stubbs Vs Sargon (6), where a testatrix indorsed a pro¬ 
missory note for 2,000/. to Mrs. Sargon, which she accompanied 
with a letter, declaring the note to have been given to Mrs. Sargon 
for her sole use and benefit, independent of her husband, for tho 
express purpose of enabling her to present to either branch of her 
(the testatrix’s) family any portion of the principal or interest, 
as she might consider the most prudent; and, in the event of the 

Flint v. Warren, 15 Sim. 626. As was omitted; but as tho testator had 
to the extent of London in a gift to done tho liko in other cases, the state- 
« the hospitals of London," see Wallace meat above given is virtually correct.] 
v. Att.-Qen., 33 Bear. 384. (b) 2 Kee. 255 ; see also Jlarland v. 

(a) Moatyn v. Mostyn, 5 H. L. Ca. Trigg , 1B. C. C. 142 ,* Jlobinaon v. Wad- 
165, 23 L. J. Ch. 925. The second of dcloic, 8 Sim. 134, Btated Gh. XXIX. See 
Ijhe two ohristian names (John Henry) also cases Btated ante, pp. 214 et seq. 
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qmpCTBxn. death of Mts. Sargon, by that bequest the testatrix empowered 
her to dispose of the said sum and interest by deed or will to 
those or either branch of her family she might consider most 
deserving; and that to enable her (Mrs. Sargon) to have the 
sole use and power of the said sum of 2,000/. due by the above 
note of hand, she hod specially indorsed the same in her favour. 
Lord Langdale , M. R, was of opinion, that the promissory note 
was not indorsed and delivered to Mrs. Sargon for her own abso¬ 
lute use, but for the purpose of the money secured by it being 
disposed of by her to suoh parts or members of the testatrix’s 
family as were intendod to be thereby designated. Unfortunately, 
the letterwas so expressed, that theobjoctsoould not be ascertained; 
and the trust being too indefinite for the Court to act upon, the 
2,000/. must be treated as part of the testatrix’s personal estate. 
On appeal, Lord Cottenham was of the same opinion (c). 
oKSr” P n Corporation of Gloucester v. Wood (d), one of several tes- 
7 rood. * tomentary papers contained the following words: “ In a codicil 

to my will I gave to the corporation of Gloucester 140,000/. 
In this I wish that my oxecutors would give 60,000/. more to 
them, for tho samo purpose as I have before named.” No oodioil 
or testamentary paper containing any gift to tho corporation 
could bo found; and it was decided by Sir J. Wigram that 
neither legacy could be supported as a gift to the corporation for 
their own use, (though he admittod that a gift to A. “ for a 
purpose” may sometimes bo equivalent to a gift to A. absolutely,) 
nor as a general charitable legaoy, (though it was improbable 
that a corporation was intended to hold in trust for a private 
person): the purposes of tho gift were thoreforo uncertain, and 
the corporation wero trustoes for the residuary legatees. This 
decision was affirmed in D. P. (e). 

tr^thmfh 1 ®° ^ exprossly “ in trust,” though to be disposed 

discrefliMiiS. of in such manner, and for suoh purposes as tho donoos t hink fit, 
they are trustees, and the beneficial intorest results to the heir 
or next of kin (/): and a gift “ to bo expended and appro¬ 
priated in such manner as the donees, or a majority of them, 
shall in their discretion agree upon,” would probably without 
the words “ in trust,” produce the same result ( 0 ).] 

! (e) 3 My. & Cr. 607. (/) Fowler v. Oarlike, 1 R. & My. 

d) 3 Hare, 131. 232. See also Buckle v. Bristow, 10 

e) 1 H. L. Ca. 272, and sco Aston Jur. N. S. 1096. 
v. Wood, L. R., 6 Eq. 419; Briggs v. (g) For Wood, V.-C., Buckle v. 
Penny, 3 Do G. & S. 626, 3 M. & Gord. Bristow, sup.; of. Gibbs v. Rwnsey, 2 

646, -with which of. Stead v. Mellor, 6 V. & B. 294. 

Ch. D. 226. 
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WRAT WORDS WILL CREATE 4 TRUST. 

• ' ' 

For technical language, of course, is not necessary to create,a 
8 irn8t, It is enough that the intention is apparent. [In con- 
, sidering the question, what expressions, though informal, are 
sufficient to manifest that intention, it will be convenient to deal 
separately with the cases (1) on precatory trusts, and (2) on 
.words purporting to declare the purpose of the gift.] 


It has been long settled, that words of recommendation, re¬ 
quest, entreaty, wish, or expectation, addressed to a devisee or 
legatee, will make him a trustee for the person or persons in 
whoso favour such expressions are used; provided the testator 
has pointed out, with sufficient clearness and certainty, both the 
subject-matter (//) and the object or objects of the intended trust. 

Thus, in Massey v. Sherman (i), where a testator devised copy- 
holds to his wifo, not doubting that sho would dispose of the 
same to and amongst his children as she should please, this was 
held to be a trust for the children, as tho wife should appoint. 

So, in Pierson v. Garnet (/.•), where a testator gavo his residuary 
personal estate, in trust for A. for life, subject to cortain annui¬ 
ties, and after payment of the annuities, the testator gave the 
residue to A., his executors, administrators, and assigns, adding, 
“ and it is my dying request to the said A., that if he shall die 
without leaving issue living at his death, the said A. do dispose 
of what fortune he shall receive under this my will, to and 
among the descendants of my late aunt, A. C., his grandmother, 
in such manner and proportion as ho shall think properit was 
held by Sir L. Kenyon , M. B., and afterwards by Lord Thurloic , 
that the effect of tho will was to create a trust for tho descend¬ 
ants in tho desenbed event. 

Again, in Malm v. Keighley (/), where a testator in certain 
events and subject to certain trusts, bequeathed the residue of 
his personal estate to his surviving daughter, and such bequest 
was followed by these words; “hereby recommending to such 
daughter to dispose of the samo after her own death, and tho 


[(A) See Re Pinekard's Trust, 4 Jur. 
N. S. 1041, 27 L. J. Oh. 422; Reeves v. 
Raker, 18 Bear. 373; Macnab v. Whit- 
bread, 17 ib. 299; Smith v. Smith, 2 Jur. 
N. S. 967; Rood v. Oglander, 34 Bear. 
623.] 

(i) Amb. 620; [5. C. nom. Maeey v. 
Shurmer, 1 Atk. 389.] See also Wynne 
v. Hawkins, 1 B. C. U. 179; [Parsons 
v. Baker, 18 Ves. 476; Malone v. O’ Con¬ 
nor, 2 LI. & Go. 465.] 

J.—VOL. I. 


(k) 2 B. C. C. 38, 226 ; [and see Re 
O'Bicrne , 1 J. & Lat. 352.J 
(0 2 Ves. jun. 333, 629; see also 
Paul v. Compton, 8 Ves. 380; [ Ford v. 
Fowler , 3 Bcav. 146; Knott v. Cottee , 2 
Phil. 192; Cholmondeleyv. Chohnondeley, 
14 Sim. 590; under the circumstances 
in Meggison v. Moore , 2 Ves. jun. 630, 
“ recommend ” was held not to oreato 
a trust.] 
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CHAPTER XXI. 

Precatory 

trust. 


Trevost v. 
Clarke. 


Tilkington v 
Boughey. 


Foley v. Tarry, 


determination of the several trusts aforesaid, unto and among 
the ohildxen of my daughter A. and my nephew I., desiring 
that his reputed daughter C. may he considered as one of his 
children.” The surviving daughter died without exercising the 
power, and Sir R. P. Arden , M. It., and [Lord Loughborough ] 
held, that a trust was created in favour of the children of the 
daughter and nephew. 

So, in Birch v. Wade (in), where a testator after giving the 
residue of his real and personal estate in trust for his wife for 
life, and then in trust for other persons for life, and after dispos¬ 
ing of two-thirds absolutely added, “ It is my will and desire, 
that the other third part of the principal of my estate and effects 
he left entirely at the disposal of my dear and loving wife 
among such of her relations as she may think proper.” The wife 
died without making any disposition, and Sir W. Grant , M. R., 
considered it to he clear that the testator intended his wife’s re- 
lations to have the benefit of the disposition. Her next of kin 
at hor death, therefore, wore held to ho entitled (»). 

So, in Provost v. Clarke (o), a testatrix gave tho residue of her 
property equally between hor sons and daughter; and, after 
directing the share of the daughter to he invosted in public se¬ 
curities, &c., added, “ Convinced of the high sense of honour, 
the probity and affection of my son-in-law, E. C., I entreat him, 
should he not he blessed with children by my daughter, and 
survive, that he will leave at his decease to my children and 
grandchildren the share of my property I havo bestowed on her.” 
Sir J. Leach , V.-C., was clearly of opinion that those woi^ls 
created a contingent trust (subject to tho power of selection) in 
favour of tho children and grandchildren. 

[Again, in Pllkington v. Boughcg ( 7 )), tho testator, after re¬ 
citing that he had purchased an estate for a particular charitable 
purpose, devised it upon such trusts as certain persons should 
in her, his, or their discretion, direct or appoint, but he trusted 
they would exercise such power in doing such charitable aots as 
they knew he would most approve of. It was held that a gift 
for oharity was clearly pointed out, so that a trust would have 
attached if the purpose had been legal. 

In Foley v. Parry (q), the testator gave property to his wife 


(»») 3 V. & B. 198. Law of Prop. 377;] Cary v. Cary , 2 

(ft) See also Brest ▼. Offley, 1 Ch. Soho. & L. 189; Forbes v. Ball, 3 Mer. 

Rep. 240; Bales v. England, Pre. Ch. 441; Horwoad v. West, 1 S. & St. 387. 

202; Harding v. Qlyn, ] Atk. 469; Earl ( 0 ) 2 Mad. 468. 
of Bute v. Stuart, 2 Ed. 87, 1 B. P. 0. [(*>) 12 Sim. 114. 

Toml. 476; Wright v. Atkins, 19 Yes. (g) 6 Sim. 138, 2 My. & K. 138.] 

299, [Cooper, 111, rev. in D. P. Sugd. 
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[for life, with remainder to his nephew for life, and then stated 
it to he his particular wish and request, that his wife, and another 
person who' took nothing under the will, should superintend and 
take care of the education of the nephew, so as to fit him for 
any respectable employment; and it was decided by Lord 
Brougham , affirming the decision of Sir L. Shadicett , that the 
nephew was entitled to bo educated and maintained out of the 
inoome of the property given to the widow till he attained the 
age of twenty-one: the duty was to be performed by means of 
the fund given. 

So,] in Broad v. Be van (r), whore the testator ordered and 
directed his son J. (to whom ho gavo all his real and personal 
estate) to take care and provide for his (the testator’s) daughter 
A., during her life—Sir T. Plainer , M. R., was of opinion that 
the daughter was entitled to have a provision made for her out 
of the residue, in addition to an annuity of 51. wliioh was be¬ 
queathed to hor. 

[Trusts, or powers in the nature of trusts, have also been hold 
to be created by the following expressions:—“ I desire him to 
give (*); ” “I hereby request (/) ; ” “ empower and authorize 
her to sottlo and dispose of the estate to such persons as sho 
shall think fit by her will, confiding in her not to alienate the 
estate from my nearest family (a ); ” “ advise him to settle (sr); ” 
“ my dear daughters, is, that you do givo my granddaughter 
1000/., this is my last wish (g) ; ” “ require and entreat (s); ” 
“ trusting that ho will preservo the same, so that aftor his de¬ 
cease it may go and be equally divided, &c. (a) ; ” “ well know¬ 
ing (jb ); ” “ under the conviction that she will dispose, &o. (c) 

“ to apply the ssftno (d) ; ” and by a direction to trustees to con¬ 
vey to the eldest son at twenty-one, “ but so that the settlor’s 
wish and desiro may bo observed, which is hereby declared, that 
the other children may be allowed to participate (c).” 


(r) 1 Rubb. 611, n. [See also JVihon 
v. Bell , L. R., 4 Ch. 581, where the 
devise being to tlio son for life, a direc¬ 
tion that his sister should reside with 
and be maintained by him was held 
not to operate after his death. 

(a) Mason v. Limbery, cited in Vernon 
v. Vernon, Amb. 4. 

(t) Nowlan v. Nelligam, 1 B. C. C. 
489; Shelley v. Shelley, L. R„, 6Eq.540. 

(w) Griffiths v. Evan, 6 Bear. 241. 
The devise to the donee of the power 
was in tail. If it had been in fee, a 
trust would scarcely have been created 
without the wotd "confiding;” see 


Brook v. Brook, 3 Sm. & Gif. 280; Alex¬ 
ander v. Alexander , 2 Jur. N. S. 898. 

(a - ) Barker v. Bolton, 5 L. J. N. S. 
Ch. 98. 

(y) llinxman v. Boyndcr, 5 Sim. 646. 
(c) Taylor v. George , 2 V. & B. 378. 
fa) Baker v. Mosley, 12 Jur. 740. 

(b) Briggs v. Benny, 3 Dc G. & S. 
639, 3M. & Gord. 646; per Wood , V.-O., 
Johns. 289. But see per Jetsel, M.R., 
6 Ch. D. 227. 

(e) Barnes v. Grant , 26 L. J. Ch. 92, 
2 Jur. N. S. 1127. 

Id) Saluslury v. Benton, 3 K.&J. 529. 
(e) Liddard v. Luldard , 28 Bear. 266. 
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[But] if the testator’s language amounts merely to a general 
expression of goodwill towards the objects in question, and does 
not intimate any definite disposing intention in their favour, as 
where he adds, “ I have no doubt hut A. B. (the legatee) will 
he kind to my children,” such words are inoperative to qualify 
the legatee’s interest (/). And the same construction has pre¬ 
vailed in some instances in which the indefinitoncss was of a less 
palpable character, as where a testator gave leasehold estates at 
S. to his brother J. II. for ever, “ hoping he will continue them 
in the family (g). 

[Expressions sufficient per se to create a trust may be de¬ 
prived of their effect by a context expressly declaring (/*), or by 
implication showing that no trust was intended; as, if a testator, 
after settling a fund on his daughters and their children, by 
codicil revokes that bequest on account of the inconvenience of 
having the money tied up, and loaves the property “ to be dis¬ 
posed of by the husbands for the good of their familiesno 
trust will be croated in favour of the wives and children; other¬ 
wise the inconvenience complained of woidd continue (t). 

And whore the words of a gift expressly point to an absolute 
enjoyment by the donee himself (/), tlio natural construction 
of subsequent precatory (k) words is that they express the tes¬ 
tator’s belief or wish without imposing a trust. 

Thus,] in Meredith v. Heneage (/), where the testator, after 
having given his real and personal estate in the fullest terms to 
his wife, declared that he had devised the whole of his real and 
personal estate to his wife, “ unfettered and unlimited ,” in full 
confidence, and with the firmest persuasion that in her future 
disposition and distribution thereof she would distinguish the 
heirs of his late father by devising and bequeathing the whole 
of his said estate together and entire to such of his said father’s 
heirs as she might think best deserved her preference; it was 
held in D. P. that the wife was absolutely entitled for her own 
benefit, Lord Eldon considering that tho testator intended to im- 


(/) Etiggem v. Yeates, 8 Vin. Ab. 72, 
pi. 27. [See also lie Bond, 4 Ch. D. 
238 ] 

Ig) Ilarland v. Trigg, 1 B. C. C. 112. 
[(A) Young v. Martin, 2 Y. & C. C. C. 
682. 

(i) Alexander v. Alexander, 2 Jur. 
N. S. 898, not appealed on thin point, 
6 D. M. & G-. 693. See also Shepherd 
v. Nottidge , 2 J. & H. 766; Eaton v. 
Watts, L. R., 4 Eq. 151; M'Cormich 
v. Grogan, L. R., 4 H. L. 82. 


(j) “Absolute” properly means not 
only unlimited in estate, but unfettered 
by trust or condition. Per James, 
V.-C., Irvine v. Sullivan, L. R., 8 Eq. 
673 ; and per Wood, V.-C., Godfrey v. 
Godfrey, 2 N. R. 16. 

(A) Seems, if the words are impera¬ 
tive, Bonser y. Kinnear, 2 Gif. 196; 
Evans v. Evans , 12 W. R. 608 ; Curtis 
y. Graham, ib. 998.] 

(1) 1 Sim. 542, 10 Pri. 306. 
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posG a moral but not a logoi obligation on bis wife; for which lio chapteb xii. 
relied muoh (as did also Lord Redcsdale) on the words “unfettered 
and unlimited.” Lord Eldon also adverted to the great diffi¬ 
culty of reconciling the testator’s direction that the estate should 
go “ entire ” with his direction respecting its “ distribution.” 

So, in Wood v. Cox (m), a testatrix gavo all her estate, real Woody. Cox. 
and personal, to A. (and B., their), his heirs, executors and as¬ 
signs, “ for Jm and their own use and benefit for ever, trusting and 
wholly confiding in his honour that ho will act in strict con¬ 
formity to my wishos.” And she appointed A. and B. executors. 

On the same day the testatrix executed a testamentary paper, by 
which she gavo several annuities and legacies (among others a 
legacy of 100/. to her father, who was her solo next of kin), and 
which concluded with the following words in the testatrix’s 
handwriting : “ Such is tlio will of Sarah Compton.” The words 
“ and B. their,” originally written in the will, wero obliterated 
by the direction of the testatrix. Lord Langdale , M. R, held 
that A. was a trustee for the next of kin, [hut his decision was 
reversed by Lord Cottenham (a), who said that to make A. a 
trustee of the whole property, the words “ for his own use and 
benefit ” must be expunged from the will, or, by reason of some 
irresistible evidence derived from other parts of the testamentary 
disposition, treated as if they had never been inserted, a con¬ 
struction which nothing but absolute necessity could justify. 

In Johnston v. Rowlands (o), the gift was to tho testator’s wife, Johnston v. 
to bo disposed of “by her will in such way as she shall think £oulttud *‘ 
proper but he recommended her to dispose of one moiety among 
her own relations, and tho other among such of his own as she 
should think proper. Sir J. K. Bruce , V.-C., said, “That fho 
word * recommond ’ may amount to a commaud in a particular 
instrument, and may create a binding trust, is certain. It is 
equally certain that tho word is susceptible of a different inter¬ 
pretation, of an interpretation consistent with tho legal and equit¬ 
able power of tho person recommended to depart from the recom¬ 
mendation.” He thought that no trust was created. 

And in Webb v. Wools (^;), where the gift was “ to J., her execu- Tf r ebb v. Wools, 

the principle 


f in) 1 Kee. 317. lowing cases bearing on the subject, « 

'(«) 2 My. & Cr. 684. Sec also If- Winch v. Brulton, 14 Sim. 379; Hurds - 

vine v. Sullivan, L. R., 8 Eq. 673, a well v. Burdsirell, 9 Sim. 319; Williams 
very similar case. v. Williams, 1 Sim. N. S. 368, post, 394; 

(e) 2 De G. & S. 366. Uuskisson v. Bridge, 16 Jur. 738 ; Fox 

(p) 2 Sim. N. S. 267. See also v. Fox, 27 Beav. 301; Green v. Marsden, 

White v. Briggs, 16 Sim. 33; Parnall 1 Drew. 646; M'Culloch v. M'Culloch , 

v. Parnall, 9 Ch. D. 97 ; and the fol- 11 W. R. 604. 
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GIFTS WHEN VOID FOR UNCERTAINTY. 

[tors, administrators and assigns, to and for her and their oicn me and 
benefit , upon the fullest trust and confidence reposed in her that 
she shall dispose of the same to and for the joint benefit of her¬ 
self and my children,” Sir R. Kindersley, V.-C., said that if he 
put on the latter part of the sentence a construction which would 
have the effect of creating a trust for the benefit of the children, 
he should make the two branches of the sentence contradictory; 
hut he might fairly say that the latter part was not introduced 
for the purpose of creating any trust, hut merely for the purpose 
of declaring that, giving all his proporty to J. for her own use 
and benefit, he reposes full confidence that she will dispose of it 
for the benefit of herself and children, without imposing any 
obligation which the Court could enforce. 

It remains to notice the case of Ware (or Wacc ) v. Mallard (q), 
whore the testator devised and bequeathed all his real and per¬ 
sonal property to his wife, her heirs, executors , administrators or 
assigns, to and for her sole use and benefit , in full confidence that 
she would in every respect appropriate and apply the same unto 
and for tho benefit of all his children. Sir J. Parker , Y.-C., 
decided that the widow took a life estate with a power of appoint¬ 
ment among the children. No reasons are reported. If the 
words “ in full confidence,” &c., created a trust, it is difficult to 
see how tho widow could take any beneficial interest whatever: 
and if they did not, it is equally difficult to understand how she 
could bo entitled to less than the whole. 

The authority of tho Y.-C. has given some currency to this 
decision (r). But the better opinion is, that in such a case no 
trust is imposed on the widow. Thus, in Ifc Hutchinson and 
Tenant (s), where a testator gave all his real and personal es¬ 
tates to his “ dear wife absolutely, with full power for her to 
dispose of the same as she may think fit for the benefit of my 
family, having full confidence that she will do so,” it was held 
by Sir G. Jessel , M. It., that the wife took absolutely. He con¬ 
sidered the case undistinguishable from Lambe v. Eames [t), 
where a testator gave his estate to his widow “ to be at her dis- 

[(?) 21 L. J. Ch. 356,16 Jur. 492. enforced in Webb v. Wools. Were not 

(r) Gully v. Cregoc, 24 Bear. 186; hie remarks directed exclusively to 
Shovelton y. Shovelton, 32 Beav. 143; the words “ confidence ” and “re- 
Cumick v. Tucker, L. R., 17 Eq. 320; siduary estate? ” There waa at least 
Le Marc hunt v. Le Marchant , L. R., 18 nothing said about a life-estate. 

Eq. 414. Qu. whether in Cumiek v. (s) 8 Ch. D. 640. 

Tucker a dictum of Kinder sley, V.-O., (t) L. R.. 6 Ch. 697. See also 

in Palmer r. Simmonds, 2 Drew. 221, Mackett v. Mackett, L. R., 14 Eq. 49. 
was correctly interpreted as a eurren- See these cases referred to again, post, 
der by him of the principle which he 
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[posal in any way she may think best for the benefit of horsolf 
and family,”—upon whioh a strong opinion was expressed by 
the L. JJ. that no trust was created; but assuming that there 
was, it could not be extended to mean a trust for tho widow 
for life with remainder for the children in such shares as she 
might think fit to direct. 

It should be observed that in some of the cases where Sir J. 
Parker 1 8 construction has prevailed there has been a reference to 
tbe donee’s death as the time when the recommended disposition 
was to take effect (u ); and this may have been taken as mark¬ 
ing the point of time when the interest of tho other beneficiaries 
was to commenoe, as well as negativing tho widow’s right to 
dispose of the corpus in her lifetime (.r). But tho distinction is 
discountenanced by' Meredith v. Hen cage, and Johnston v. Row¬ 
lands, and in expressing his dissont from tho construction in 
question, Sir G. Jeasel drew no distinction between the casos 
whero such a reference existed and whore it did not. 

And with regard to the genoral question of precatory trusts 
(i. e. where tho terms used do not expressly point to an absolute 
enjoyment by the donee himself)], tho Courts seem to bo sensible 
that they have gone far enough in investing with tho efficacy of a 
trust loose expressions of tills nature, which, it is probable, are 
rarely intended to have such an operation (//). Accordingly we 
find, of late, a more strict and uniform requisition of definiteness 
in regard to both the subject-matter and objects of the intended 
trust, than can be traced in some of the earlier [and a few of the 
more modern] adjudications. 

Thus, in Curtis v. Rippon (s), whero a testator gave all his real 
and personal estate to his wife, trusting that sho would, in love 
to tho children committed to her care, make such use of it as 
should be for her own and their spiritual and temporal good, 
remembering always, according to circumstances, the church of 
God and the poor. Sir J. Leach , V.-C., held tho wifq to bo 
absolutely entitled, the testator’s intention evidently being to 
leave the children dependent on her. 

So, in Abraham v. Alman («), where a will contained the 

[(«) Qully ▼. Cregoe, 24 Bear. 186; IS. J. & S. 418, there was an express 
Le Marchant r. Is Marchant, L. R., " recommendation" not to do bo. 

18 Eq. 414 ; Cholmondeley r. Cholmon - (y) See this opinion adopted by 

deley 14 Sim. 690 (but here the words James , L. J., Lambs y. Eames , L. R., 
were only, "to be hers independent 6 Ch. 699.1 
of her husband"—as to which see also (s) 6 Mad. 434. 

Stubbs r. Sargon , 3 Mr. & Or. 613). (a) 1 Russ. 609. 

(*) In Mart y. Tribe, 18 Bear. 216, 
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following passage: “ I’do likewise will and bequeath to my only 
son J. the sum of 60/. sterling per year for ever; also to pro¬ 
vide for the two daughters of. my child H. E., namely, S. E. and 
' E. E., and the remainder of my property to the two children of 
my # daughter S. A.”—Lord Gifford, M. R., held that the words 
in question did not create a trust on the 60/. a-year, or the re¬ 
mainder of the property bequeathed to the children of S. A.; 
the former was a distinct, independent bequest; and it was not 
dear that the testator intended to make a provision for the 
daughters of H. E., out of the latter; the Court had no means 
of determining what that provision was to bo, [or in what man¬ 
ner or out of what fund to be made.] 

Again, in Safe v. Moore (b), where a testator bequeathed the 
remainder of what he should die possessed of, after payment of 
debts and legacies, to his dear wife, adding, “ reoommending to 
her, and not doubting, as she has no relations of her own family, 
but that she will consider my near relations, should she survive 
me, as I should consider them myself in case I should survive 
her.” In a preceding part of the will, the testator had assigned 
as a reason for his not leaving his brother and sister anything, 
that they were provided for, and that ho could not do bo without 
taking from his wife’s property, who was more in need of it.— 
Sir A. Hart, V.-C., held that the effect of the whole was, that no 
trust for the relations was croatod. 

So, in Hoy v. Master (c), where a testator willed the whole of 
his property to his wife for life, and that, after her decease, one- 
third should devolve to liis beloved daughter M., and that the 
other two-thirds should be at the sole and entire disposal of his 
said wife, L. B.; “ trusting that, should sho riot marry again 
and have other children, her affection for our joint offspring, the 
said M. B., would induce her to make her said daughter her prin¬ 
cipal heir.” The wife did not many again, and disposed of her 
* property to a stranger; whereupon it was claimed by tho daugh¬ 
ter, on the ground that tho wifo had a life interest only, with a 
power of appointment in favour of the children of any future mar¬ 
riage, with an alternative trust for the daughter absolutely. But 
Sir L. Shadiccll held that tho wifo took tho two-thirds absolutely. 

Again, in Lechmere v. Lavie (d), where a testatrix inode a 
codicil to her will in the following words:—“ I hope none of my 
children will accuse me of partiality, in having left the largest 

(6) 1 Sim. 634; [aee also Reeves v. (c) 6 Sim. 568. 

Baker , 18 Bear. 373.] (rf) 2 My. & K. 197. 
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* , i , 

share of my property to my two eldest daughters; my sole mo¬ 
tive for whioh was to enable, them to keep house so long as they 
remain single; but, in case of their marrying, I have divided it 
amongst all my ohildren. If they die single, 6i course they will 
leave what they have amongst their brothers and sisters , or their 
children Sir J. Leach, M. R.,' considered that these wor4p were 
not intended to oreate an obligation upon the two eldest daugh* 
ters, as they applied not simply to the property given by the tes¬ 
tatrix, but to all property which the daughters might happen to 
possess at their deaths, leaving what she gave by her will at their 
disposition during their lives, and extending to property which 
might never have belonged to her, and wanting altogether cer¬ 
tainty of amount. 

It is submitted, however, that the uncertainty in regard to the 
subjoot of gift aroso, not from the testatrix having combined in 
the trust with her own property that of her daughters themselves, 
which she could not disposo of (a), but from the absence of any 
clear indication of intention that tho trust was to affect all the 
property which the daughters derived from tho testatrix. The 
expression “ what they have” would seem to imply that the lega¬ 
tees might dispose of, as absolute owners, any part they chose, 
and that the trust should apply only to what remained. This 
brings the coso within the principle of Wynne v. Hawkins (/), 
where a testator bequeathed what ho should leave behind him to 
his wife, “ not doubting that she would dispose of what should be 
left, at her death, to their two grandchildren.” Lord Tliurlow 
said that the words “ not doubting ” would be strong enough; 
but that where, in point of intent, it was uncertain what property 
was to be given* and to whom, the words were not sufficient, be¬ 
cause it was doubtful what the confidence was which tho testator 
had reposed; and, where that did not appear, tho scale leaned to 
the presumption that he meant to give the whole to tho first taker. 

So, in llorwood v. West (y), where a testator recommended his 
wife to give by her will what she should die possessed of under 
his will in a certain manner—Sir J. Leach , V.-C., assumed, that 
if these words had been uncontrolled by tho context, tho trust 
must have been void for uncertainty ; but he thought that it was 
evident, from a direction in the will to tho wifo to secure to hor- 

[(e) Aa to this, Bee Lefroy v. Flood, 4 (/) 1 Bro. C. C. 179. As to cases 

Ir. Oh. Hep. 1, 12.1 of this class, vide ante, pp. 362, 363. 

( y ) 1 Sim. Sc St. 387. 
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chapteb xn. self, on a seoond marriage, whatever she should possess by virtue 
Words too of his will, that the testator intended the trust in question to be 
crcafco^tr^t. 0 °- ex tensive with suoh direotion, i. e. to extend to all the pro¬ 
perty the wife derived from the testator. 

It should be observed, however, in regard to the objection of 
uncertainty, that the preceding cases, though frequently referred 
to as if they were the subject of a peculiar rule, merely require, 
in common with all others, that the intention of the testator 
should be manifested with sufficient certainty to enable the Court 
to act judicially upon it. 

So, in Ex parte Payne (i), where a testator, after devising the 
property in question to his daughter in fee, proceeded to declare 
that the estate was intended as some reward for her attention to 
him, and was kept separato from the other interests she would 
take under his will as a testimony thereof. And he directed his 
daughter to keep the premises in good repair; and in case she 
should marry, he strongly recommended her to execute a settle¬ 
ment of the estate, and thereby to vest the same in trustees, to 
bo chosen by her, for the use of horself for life, with remainder 
to her husband for life, with remainder to the children she 
might happen to have, or to such other uses as Ms daughter should 
think proper , to the intent that the said estate, in the event of 
her marriage, might be effectually protected and secured. The 
question, on petition, was, whether the daughter (who was un¬ 
married) could make a good title to the devised property in fee. 
It was contended for her that she could, for that neither the 
persons to take nor the estates themselves were certain; and that, 
even if the daughter married, she might limit the estate to suoh 
uses as she thought proper: and of this opfiiion was Lord 
Abinger, C. 13. 

V ' [And in Williams v. Williams (/.•), whero the testator by his will 
bequeathed property to his wifo absolutely for her own use and 
benefit, and subsequently in a letter to her, wrote as follows: “I 
hope my will is so worded that everything that is not in strict 
settlement you will find at your command. It is my wish that 

(i) 2 T. & 0. 636; sec also Knight v. however, depend on circumstances, 
Knight , 3 Bear. 148; [£. C. nom. Knight Bonser v. Kinnear , 2 Gif. 195;) Quayle 
v. Boughton, 11 Cl. & Fin. 513, 8 Jur. v. Davidson, 12 Moo. F. G. C. 266; 
923; Lefroy v. Flood , 4 Ir. Ch. Rep. 1, Maud v. Maud, 27 Beav. 615; Scott y. 
(in which great reliance was placed oh Key , 35 Bear. 291 (as to one-third); 
the fact that the approbation of the de- but see Malone v. O’ Conner, 2 LI. & Go. 
visee was required to the conduct of the 465. 
persons claiming as cestuis quo trust; (A) 1 Sim. N. S. 368. 
the force of which requisition must, 
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[you should enjoy everything in my power to give, using your 
judgment where to dispose of it amongst your children when 
you can no longer enjoy it yourself, but I should be unhappy if 
I thought it possible that any one not of your family should be 
the better for what I feel confident you will so well direct the 
disposal of.” It was held by Lord Cramcorth , V.-C., that no 
trust was created: ho thought the words of the codicil could not 
operate to cut down the absolute interest given to the wife: but 
he relied ohiefly on the uncertainty of the objects to whom the 
precatory words referred (/)]. 

It will be observed that in all those cases the consequence of 
holding the expressions to be too vague for the creation of a trust 
was, that the devisee or legatee retained the property for his or 
her own bonefit; and in this respect theso cases stand distinguished 
from those (m) in which there was considered to bo sufficient in¬ 
dication of the testator’s intention to create a trust, though the 
objects of it wero uncertain: a state of things which, of course, 
lets in the claim of the heir or next of kin to the beneficial 
ownership. In such cases there is no uncertainty as to the in¬ 
tention to create a trust, but merely as to the objects; in the 
other class .of casos it is uncertain whether any trust is intended 
to be created. [But inasmuch as uncertainty in the object 
furnishes a strong argument that a testator did not* intend to 
create a trust, it is obvious that the two classes of casos aro inti¬ 
mately connected with each other. For the rule that a certain 
subjoct and a certain object aro necessary to constitute a trust, 
whore the words usod are precatory only, does not mean that the 
subject or object must be so defined that it can in fact be ascer¬ 
tained by the Cburt. A precatory trust “ for the benofit of-,” 

or of “ the person named in Buch a paper,” whore no such paper 
is found, or “ for such objects as I have communicated to ” tho 
donee, where no such communication has been made (»), would 
completely exclude the donee from all beneficial interest, although 
it leaves the obj ect wholly unascertained (m) . But what is meant 
by the rule is this: in ascertaining whether the precatory words 
import merely a recommendation, or whether they import a defi- 


OHAPTEB xn. 


Meaning of 
tho rulo re¬ 
quiring cer¬ 
tainty of 
object and 
subject for a 
precatory 
trust. 


[(A As to the meaning of "family," 
see L. B., 6 Ch. 3D. 600, 8 Oh. D. o42, 
and post, Oh. XXIX. 

(m) Stubbs v. Sargon, Fowler v. Gar- 
like, Corporation of Gloucester ▼. Wood, 
Briggs v. Fenny, ante, p. 383 et seq. 

(n) Bernard v. Minehull, Johns. 276. 
But where the gift was " subject to 


suoh disposition thereof or of any part 
thereof as the testator might by deed 
or writing thereafter direct," it was 
held there was no trust, the testator 
not having mado up his mind whether 
he would make any Buch disp osition or 
not, Fenton v. Hankins, 9 W. R. 300. 
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chapter xn. [nite imp erative direction to him as to his mode of dealing with 
the property, tho Court will he guided hy the consideration 
whether the amount he is requested to give is certain or uncer¬ 
tain, and whether tho objects to be selected are certain or un¬ 
certain ; and if there is a total absence of explicit direction as 
to the quantum to be given, or as to the objects to be selected by 
the donee of the property, then the Court will infer from tho 
circumstance of the testator having usod precatory words, ex¬ 
pressive only of hopo, desire or request, instead of the formal 
words usual for the creation of a trust, that those words are usod, 
not for the purposo of creating an imperative trust, but simply 
as suggestions on the part of the testator, for the guidance of the 
donee in the distribution of the property; tho testator, placing 
implicit reliance upon his discretion and leaving him the sole 
judge whether he mil adopt those suggestions or not, and 
whether he will dispose of tho property in the manner indicated 
by the testator, or in any other manner nt his absolute discre¬ 
tion. The question is not whether the object is so defined that 
it can be distinctly ascertained by the Court, but whether the 
object is purposely loft to be selected by tho donee (p); as, 
for instance, where the testator expresses a desire that, the donees 
shall “distribute the fund as they think will be most agreeable to 
his wishes” ( q). 


2. Gift for a 
specified pur¬ 
pose. 


Where tho 
purpose is the 
benefit of 
donee alone, 
the gift is 
absolute. 


Secondly, wo are to consider whether in cases where words are 
added expressing a purposo for which the gift is made, such pur¬ 
pose is to be considered obligatory. Where tho purpose of the 
gift is the benefit solely of the donee himself, he can claim tho 
gift without applying it to tho purpose, and that, it is conceived, 
whether the purpose be in terms obligatory or not. Thus, if a sum 
of money bo bequeathed to purchase for any person a ring (#•), 
or a life-annuity (»), or a house (/), or to set him up in business («), 
or for his maintenance and education ( 2 ), or to bind him appren- 


[(p) See judgment of Wood , V.-C., 
Bernard v. Hinshti/l, Johns. 287, 290. 
(#) Stead v. Mellor , 5 Ch. D. 225. 

(»■) Aprecce v. Aprceee, 1 V. & B. 364. 
(*) Bauson v. Hearn , 1 R. & My. 
606; Ford v. Bat Icy, 17 Bcav. 303; Jte 
Brotnte's Will, 27 Bcav. 324. It makes 
no difference whether' it be a bequest of 
a specified sum to purchase on annuity, 
or a direction to purchase an annuity 
of a specified amount, Yates v. Compton, 
2 P. W. 308. 


(t) Knox v. Hotham, 15 Sim. 82. 

(«) Gough v. Bull, 16 Sim. 45. 

(x) Webb v. Kelly, 9 Sim. 472; Young - 
husband v. Gisborne, 1 Coll. 400; Fresant 
v. Goodwin, 1 Sw. & Tr. 544, 29 L. J. 
Prob. 115. It follows that if the legatee 
die beforo receiving his legacy, his re¬ 
presentative is entitled, Yates v. Comp - 
ton, 2 P. W. 308 ; Barnes v. Rowley , 3 
Ves. 305; Palmer v. Cranford, 3 Sw. 
482; Bayne v. Crowther, 20 Beav. 400; 
Attuood v. Alford, L. R., 2 Eq. 479. 
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[tice (y), or towards the printing of a book, tbe profits on wkicli 
are to be for bis benefit (s), tbo legatee may claim tbe money 
without applying it or binding himself to apply it to the specified 
purpose; and even in spite of an express declaration by tho tos- 
tator, that he shall not be permitted to receive the money (a). 

These oases rest on the principle that the Court will not com¬ 
pel that to bo done which the legatee may undo the next moment, 
as by selling the thing to bo purchased or giving up tho business: 
and we shall hereafter see ( b ), that the same principle applies 
where property is directed to be converted, for tho donee may 
claim it in its original state; but of course, in such case, if there 
bo more than one donee interested in tho gift, the deviation from 
the testator’s directions cannot be made without the consent of 
all, as if the house when purchased was to be conveyed to or 
settled on two or moro persons. So, if the annuity is to bo 
held by trustees for the annuitant with a gift over in ease lie 
should alienate or become bankrupt, his right to rcceivo the fund 
is intercepted (c). If tho gift is not immediate, but is post¬ 
poned until the death of a tenant for life, and the annuitant 
dies before the tenant for life without alienating or becoming 
bankrupt, it should seem on principle that, as the event on which 
his interest was to be defeated has not happened, such interest, 
which originally and apart from the gift over was vested and 
transmissible (rf), remains intact, and that his representatives are 
entitled to the fund; and so it was decided in Day v. Day (e). 

Where the amount to be applied for the benefit of tho legatee 
is left to be fixed at the discretion of trustees, tho legatee has no 
right to any more than the trustees in their discretion will allow. 


[(«/) Barlow v. Grant, 1 Vem. 255: 
Nevill v. Nevill, 2 ib. 431; but see Wool- 
ridge v. Stone, 4 L. J. 0. S. Ch. 56; sec 
further, Barton v. Cook, 5 Ves. 461; 
Leche v. Kilmorey, T. & R. 207; Att.- 
Gen. v. Haberdashers' Company, 1 My. 
& K. 420; Lewes v. Lewes, 16 Sim. 266; 
Noel v. Jones, ib. 309; in Lockhart v. 
Hardy, 9 Beav. 379, n legacy to a de- 
viseo to pay off a mortgage debt on tho 
estate devised to him was held good, 
though the mortgage was foreclosed in 
the testator’s lifetime. And sec Jiarl of 
Lonsdale v. Countess Berchtoldt, 3 K. & 
J. 185; Be Colson's Trusts, Kay, 133 
(enjoyment of repairing fund accele¬ 
rated by disentailing tho cstato); and 
cases cited ante, p. 311, n. («). 

(a) Be Skinners Trusts, 1 J. & H. 
102, in which it was a question of some 
difficulty, whether the principal object 


of the bequest was the benefit of tho 
person named, or the publication of 
the testator’s opinions. 

(a) Stokes v. Cheek, 28 Bcav. 620. 

(b) Tost, Ch. XIX. s. 2. 

(e) Hatton v. May, 3 Ch. D. 148 ; 
per Binder shy, V.-C., Bay v. Bay, 22 
L. J. Ch. 881, 17 Jur. 580, also shortly 
and scrub, inaccurately reported 1 Drew. 
569. But where the annuity was to bo 
purchased in the name of the annuitant, 
it was held that a gift over was inef¬ 
fectual, and the annuitant entitled ab¬ 
solutely, Jlunl-Bouhton v. Barber, 3 
Ch. D. 285. 

(d) Bayley v. Bishop, 9 Yes. 6; and 
coses n. (#), sup. 

(«) Sup. But tho point was decidod 
otherwise by Malins, V.-C., Bower v. 
Hayne, L. R., 8 Eq. 262. 
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caurasB xb. ‘[Thus, where real and personal estate was given to trustees upon 
trust to apply the whole or any part of the rents and annual in¬ 
come towards the maintenance of A., and the trustees applied a 
part only, and then A. died; it was held that his representatives 
were not entitled to the surplus rents and income (/). And in 
a cose where a testator authorized his trustees to apply any sum 
not exceeding a stated amount in the purchase of church prefer¬ 
ment for A., and A. died before any sum had been so applied; 
it was held that the gift failed; a discretion was vested in the 
trustees as to the amount of the legaoy, and as to the mode and 
oocasion of raising it, and A. could not in his lifetime have 
claimed payment of it to himself ( g ). But as soon as the trus¬ 
tees exercise their discretion by making a purchase for the object 
of their power, the thing purchased becomes the absolute pro¬ 
perty of the latter (A); and instead of applying a sum specifically 
the trustees may hand it over to the object (7). 

Where tho Where the motive or purpose of tho gift is the benefit of other 
ForTSSfitof P er80ns as well as the primary donee, three constructions obtain, 
donee alone, according to the language used. The purpose may be so peremp- 
atructiona". torily expressed as to constitute a perfect trust; or may be such as to 

leave entirely in the discretion of the primary donee the quantum 
of benefit to be communicated to tho other persons, provided that 
such discretion is honestly exercised; or lastly, the expression 
of motive or purpose may be merely nugatory and not operate 
to abridge the previous absolute gift to the primary donee. In 
the following cases, illustrating these distinctions, the decisions 
will be found, on examination of the reports to turn in many 
instances on minute distinctions, which it would require too 
much space to particularize; and some cases will bo found almost 
irreooncileable with others: the preponderance, however, seems 
to lean in favour of giving the primary donee a discretion which 
he must honestly exercise, or in default, subject himself to the 
control of the Court, with a tendenoy, however, rather to narrow 
than to extend the effect heretofore ascribed to words expressing 
the purpose or motive of the gift. 

a. As to the cases in which a complete trust is oreated. A 

[(/) In re Sanderson's Trust , 3 K. & and soon after sold by the object). 

J. 497. Compare JJecvor v. Partridge, (*) Messcena v. Carr, L. B., 9 Eq. 

11 Sim. 229. If the whole income is 260; Palmer r. Flower, L. B., 13 Eq. 
needed for maintenance the result is the 260. In the latter case the power was 
same as if there were an absolute trust, to purchase promotion in the army, 
Mudland y. Croeier, 2 De G. & J. 143. and, in the meantime, purchase was 
(g) Cowper v. Mantett, 22 Beav. 231. abolished. In Me Ward's Trusts, L. B., 
(A) Lawrie v. Bankes, 4 K. & J. 142. 7 Ch. 727, it was held otherwise in 

(Commission in the army purchased, case of a deed. 
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[gift to A., to dispose of among her children (A*), or for bringing 1 
up her ohildren (/), gives A. no interest, hut creates a complete 
trust for the ohildren. And in Taylor v. Bacon («i), where the 
testator bequeathed the dividends of stock to It., the wife of his 
sou Gk, for tho benefit of his son Gk, of herself and of their 
children, and after the decease of Gk, the stock to remain in trust 
for the benefit of B. and her children during her lifetime, if she 
should remain a widow; it was hele^that the wife was a trustee 
of the interest for herself, her husband and children. 

In Jabber v. Jabber («), the bequest was to the testator’s wife 
for the benefit of herself and her unmarried children, that they 
may he oomfortably provided for as long as my wife may remain 
in this life, with a bequest over upon her death. Tho widow and 
unmarried daughters were held to be entitled in equal shares to 
the income during the widow’s life, whother as joint-tenants or 
tenants in common was not decided. In Wethcrell v. Wilson ( 0 ), 
tho testatrix, under a genoral power, bequeathed a sum of stock 
in trust for her children at twenty-one or marriage, and directed 
the trustees, in the meantimo, to pay the interest of tho fund to 
her husband, in order the bettor to enable him to maintain tho 
ohildren of tho marriage, until their shares should become as¬ 
signable to them. Lord Langdale decided that tho husband took 
nothing beneficially, but was bound to apply tho income for the 
benefit of the children. In Wilson v. Maddison (p), the testator 
bequeathed “ to A. W., with her little girl and two little boys, 
for their joint maintenance,—thoir mothor to have the care of 
bringing them up to the best of her power, till they are able to 
do for themselves,—30/. a-year, to be paid to the said mother, 
as above, half-yearly, as may best suit;” and it was held that 
the four persons were constituted joint-tenants, and that while 
three were minors, the fourth, being an adult, should receive the 
annuity for their maintenance (q). 

b. As to the cases in which the Court has considered the pri¬ 
mary donee to have a discretion liable to bo controlled, if not 
honestly exercised (r). In Hamlet/ v. Gilbert («), the residue was 
given to E. Gk H., to be laid out and expended by her at her 

[(A) Blakeney v. Blakeney, 6 Sim. 62. ( 0 ) 1 Kce. 80. 

(j) Pilcher v. Randall, 9 W. R. 251. (p) 2 Y. & 0. C. C. 372. 

(m) 8 Sim. 100 ; see also Chambers y. \q) Sco also Re Harris, 7 Exoh. 344. 

Atkins, 1 S. & St. 382 ; Fowler y. Hun - (r) The mode and extent of intorfor- 

ter, 3 x. & J. 506; Re Cumae's Trust, enco exercised by the Court depend on 
12 Jur. 470; Fames v. Grant, 26 L. J. the -will in each case. See Castle v. 
Gh. 92; Bibby y. Thompson, 32 Beav. Castle , 1 Do G. & J. 352. 

646. {») Jae. 354. 

(») 9 Sim. 503. 
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[discretion, for or towards the education of her son F. Gk H., and 
that she should not at any time thereafter he liable and subject 
to acoount to her said son or to any other person whatever for the 
disposal or application of such residue or any port thereof. It 
was held that E. G. H. was absolutely entitled to the residue, 
subject to. a trust, to apply a part to the education of her son 
during his minority (t)> and it was referred to the master to inquire 
what would be a sufficient j0n. to be appropriated for that pur¬ 
pose. In Gilbert v. Bcnmn (u), the testator bequeathed all his 
property to his wife and two othor persons in trust, to pay the 
income to his wife for tho education and support of his children ' 
by her; but none of his property was to be disposed of, but the. 
income arising therefrom to be applied as above, to their main¬ 
tenance and support, and advancement in life and support of his 
children; and after her death, he gave the property to be divided 
among his children. The Y.-O. said, the natural construction of 
the will was, that the testator intended the whole of the inoome 
to be paid to his wife for her life, and to impose on her the 
burden of maintaining and educating the children out of it. In 
Hadow v. Hadow (cr), Leach v. Leach (//), Browne v. Pauli (s), and 
Longmore v. JElcitm (a), words nearly similar received the same 
construction. It appears, as the result of these authorities, that 
whore the interest of tho children’s legacies is given to a paront 
to be applied for or towards their maintenance and education, 
there, in the absence of anything indicating a contrary intention, 
the parent takos tho interest subject to no account, provided only 
that ho discharges the duty imposed upon him of maintaining 
and educating the children (b) ; and that a contrary intention is 
not indicated by a direction, that in case of the parent’s death, 
other trustees should make the application of tho fund, in which 
case, however, such trustees would take nothing beneficially (c). 


[{<) As to the confinement of the trust 
to minority, see Gardiner v. Barber , 2 
Eq. Rep. 888, overruling Soamcs v. 
Martin, 10 Sim. 287, contra. But whore 
the income of a fund is to be applied 
for the maintenance or education of tho 
legatee during the life of A. or during 
any other specified period, the trust 
does not ceam on the legatee attaining 
majority or dying in A.’s lifetime, 
longmore v. £lcum, 2 Y. & 0. 0. 0. 
363; Bayne v. Crowther, 20 Beav. 400; 
Brocklebank v. Johnson, ib. 211, 212. 
So even where the trust is for main¬ 
tenance, eduoation, and bringing up. 


Badham v. Mee, 1 R. & My. 631. As 
to cesser of the trust on marriage of a 
daughter, see Camden v. Benson, cit. 8 
Beav. 360; Bowden v. Laing , 14 Sim. 
113; Carr v. Living, 28 Beav. 644; 
Scott v. Key, 35 Beav. 281. 

(«) 10 Sim. 371. 
m 9 Sim. 438. 
hf) 13 Sim. 304. 

( 2 ) 1 Sim. N. S. 92; see also Bowden 
v. Laing, 14 Sim. 113. 

(e) 2 T. & 0. C. C. 363. 

(b) Per Lord Cramcorth, 1 Sim. N. 
S. 103. 

(c) Ib. 105. 
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[In Crockett V. Crockett (d), where the testator directed that all chaptkb xn. 
his property should he at the disposal of his wife for herself and cwkett 
children, the only point decided was that the wife and children Owfau. 
were not joint tenants; but Lord Cottcnham Was of opinion that 
the wife had a personal interest in the fund, and that as between 
herself and her children she was either a trustee with a large dis¬ 
cretion as to the application of it, or had a power in favour of the 
children, subject to a life estate in herself. The former construc¬ 
tion would have been the more consistent with the previous 
authorities. The latter would not only have introduced a limita¬ 
tion of the wife’s interest not expressed in the will, but would 
. have left that diminished interost still subject to the charge of 
maintaining the children. A “ recommendation ” not to diminish 
the principal but to vest it in government or freehold securities, 
has boon held to require this construction (<?). 

In Raikcs v. Ward (/), the gift was to the testator’s wife, “ to Jtaikee v. 
the intent she may dispose of the same for the benefit of herself Wa>a ’ 
and our children in such manner as she may deem most advanta¬ 
geous.” The Court, in deciding against the olaim of the children 
‘to an absolute interest, said, it could not deprive the widow of 
the honest exercise of the discretion which the testator had vested 
in her, or refuse its assistance to inquiro into or sanction any 
reasonable arrangements which she might dosire to make. Ex- Other cases, 
pressions somewhat similar to those found in the last two oases 
have received the same construction in tho cases of Conolhj v. Far¬ 
rell {g), Woods v. Woods (A), and Cosfabadie v. Costabadic (/'). 

In several oases (A), the Court has held tho donee entitled to The donee has 
receive tho legacy or dispose of the property dovised or boquoathod 
and receive the prooeeds, without saying whether ho was abso- legacy with- 
lutely entitled or bound honestly to exercise a discretionary trust, J^t being*" 
In suoh cases it was merely decided that there was no absolute declared, 
trust. 

But here, as in tho oase of preoatoiy trusts, if the property is 
given in the first instance for the absolute benefit, or to bo at 


[(d) 2 Phil. 553, reversing tho de¬ 
cision, 5 Hare, 326 (which sooms to 
have proceeded on some misapprehen¬ 
sion'of the decree, 1 Hare, 451). See 
also Seott v. Key, 35 Beav. 291; Arm¬ 
strong v. Armstrong, L. R., 7 Eq. 618. 

(«) Kart v. Tribe, 18 Beav. 216 ; but 
see per Turner , L. J., 1 D. J. & S. 418. 

/) 1 Hare, 445. 

g) 8 Beav. 347. 

h) 1 My. & Cr. 401. 

J.—VOL. 1. 


(i) 6 Haro, 410; and soo Cowman v. 
Harrison , 10 Hare, 234 ; Smith v. Smith, 
2 Jut. N. S. 967 ; Godfrey v. Godfrey, 
2 N. R. 16 ; Dixon v. Dixon, W. N. 

1876 , p. 226 . 

(A) Coojjer v. Thornton , 3 B. C. 0. 96; 
Robinson v. Tickell, 8 Ves. 142 ; Woods 
v. Woods, 1 My. & Cr. 401 ; Wood v. 
Richardson, 4 Beav. 174 ; Pratt v. 
Church, ib. 177 ; Briggs v. Sharp, L. 
* R., 20 Eq. 317. 


D D 
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QgAWEyxn. [the disposal, of the donee, especially if such donee he the parent, 
' Distinction no trust will he created by subsequent words showing that the 
kfetS” 1 maintenance of the children was a motivo of the gift. And, 
stance abso- although it is not directly denied that the Court may control the 
lutety. execution of a trust whore the shares of the beneficiaries are left 

to the discretion of the donee (for the Court is in the constant 
habit of ascertaining tho amount required for maintenance of 
children), yet increased weight is given to that indofiniteness as 
showing that no trust whatever was intended. Thus, in Lambc 


c. Where pri¬ 
mary donee 
held abso¬ 
lutely en¬ 
titled. 


Brown v. 
Casamajor. 


Hammond v. 
Neame. 


v. Names (/), where a testator gave his estate to his widow “to 
be at her disposal in any way she may think best for the benefit 
of herself and family;” tho widow made a will disposing of 
part of her husband’s estato, and giving an interest therein to 
a natural son of one of his children; and the questions were 
whether there was a trust, and if thero was, whether it had been 
duly executed. Crockett v. Crockett , and other cases cited abovo, 
were pressed on tho Court; but with reference to them Sir W. 
James , L. J., expressed a strong disapproval of tho “ officious 
kindness” of the Court in interposing trusts where none wore 
intended, and said, “ If the ease stood alone r I should say that 
no sufficient trust was declared by the will; but if there bo any 
such obligation, I think it has been fairly discharged by the way 
in which she (tho widow) has made her will” (m). 

c. Lastly, as to oases where the primary donee was held to bo 
absolutely entitlod. 

In Brown v. Casamajor (a), a legacy was given to a father, tho 
better to enable him to provide for his younger children. Tho 
father consented to secure the principal for the bonefit of his 
younger children, but tho Court, on his petition,Tield him entitled 
to the past arrears of interest. The report suggests no reason for 
this decision, but that which appears to bo the reasonable one, 
viz., that the legacy was originally absolute to tho father, and 
remained so except so far as his consent to settle it had deprived 
him of his interest. 

Again, in Hammond v. Neame ( o ) there was a gift to a trustee 
of a sum of stock, upon trust to pay the income to the testator’s 
niece, “ for and towards the maintenance, education and bringing 
up of all and every her children, until he, she, or they shall attain 


[(/) L. R., 6 Ch. 597. See also J Vac- simpliciter, was held well executed in 
kett t. Mackett, L. R., 14 Eq. 49. But regard to daughters by limiting thoir 
see Scott v. Key, 35 Bear. 291. shares to their separate use. 

(wi) In Willis v. Kymer, 7 Ch. D. (») 4 Yes. 498. 

181, a precatory trust for children, (o) 1 Sw. 35.] 
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[twenty-oneand then the stock was given equally among them, chaptbb xn. 
The niece having no children at the testator's death , it was held 
that she was entitled to the interest of the stock.] 

So, in Benson v. Whittam (p), a testator bequeathed certain an- 
nuities to be paid out of any money arising from whatever divi- * am ' 
dends he might die possessed of in the Bank of England, and tho 
residue of tho dividends to his brother A., (to enable him to assist 
such of the children of tho testator’s deceased brother F. as ho 
might find desorvihg of encouragement,) to be paid to tho soyeral 
persons as they became duo. Sir L. Shadicell, V.-C., decided that 
the words in the parenthesis did not raise any trust in favour of 
the children of F.; they moroly expressed tho motive or cause of 
tho gift, and he commented on other passages corroborating this 
conclusion. 

[In Thorp v. Owen (< 7 ), tho testator desired that everything Thorp v. 
should remain in its present position during the lifetime of his 0wcn ' 
wife, and after hor decease gave liis real and personal property 
to othor persons, and then added, “ I givo tho above dovise to my 
wife, that sho may support herself and hor children according to 
her discretion and for that purpose.” Sir J. WUjram , V.-C., de¬ 
cided that the widow took absolutely for her lifo. IIo said, “ Tho 
cases should be considered under two heads; first, llioso in which 
tho Court has read tho will as giving an absolute interest to tho 
legatees, and as expressing also the testator’s motive for tho gift; 
and, seoondly, those cases in which the Court has read tho will as 
declaring a trust upon the fund or part of tho fund in the hands 
of the legatee (r). A legacy to A., tho better to enable him to 
pay his debts, expresses tho motivo for the testator’s bounty, but 
certainly oroates no trust which tho creditors of A. could enforce 
in this Court; and again, a legacy to A., the bettor to enablo him 
to maintain or educate and provide for his family, must, in tho 
abstract, be subject to a like construction. It is a legacy to tho 
individual, with tho motive only pointed out. This is vory cloarly, 
and, in my opinion, rightly laid down by the V.-C. in Benson v. 

Whittam ; and the cases of Andrews v. Partington (s), Brown v. 

Casamajor^ and Hammond v. Neamc , illustrate tho same principle. 

At the same time, a legacy to a parent, upon trust to bo by him 
applied, or in trust for the maintenance and education of his chil¬ 
dren, will certainly give the children a right, in a Court of Equity, 


’ p) 5 Sim. 22. 

( 9 ) 2 Hare, 607. 

V) This second head has in the text 


* D D 


boon split into two divisions. 

(*) 2 Cox, 223. Compare Barra v. 
Fewkca, 2 H. & M. 60. 

2 
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ohambb xn. [to enforce their natural claims against the parent in respect of the 
~~ fund on whioh the trust is declared.” And the V.-C. added (t) : 

“ If you give property to persons to accomplish an object, increas¬ 
ing their funds, so that they might he hotter able to do it, that is, 
in point of fact, a gift to thorn, and there is no trust which others 
can enforce.” This is an important distinction, clear in principle, 
but often difficult of application. 

toma^takiB* Biddles v. Biddles (it), under a gift to A., to bring up and 
’ maintain 13., A. was held to be absolutely entitled. And in Byne 
v. Blackburn (x), whore the testator bequeathed a sum of money to 
trustees, in trust after the doath of his daughter M., to pay the 
dividends to her husband during his life, “ nevertheless to he by 
him applied for or towards the maintenance, education or benefit 
of the children of M.,” it was held that no trust was created in 
favour of the children, and that A. was entitled absolutely for 
his life; on the ground that if tho testator had intended A. to bo 
merely a trustee, he would not have made the bequest in the first 
instance to other trustees; and that where there is a gift to a 
parent, ooupled with a direction that he shall perform certain 
parontal duties, (which are legal obligations as regards a father, 
but are merely moral obligations in tho case of a mother,) it is a 
gift to and a beneficial interest in the porson to whom it is made. 
Yet nothing is moro common in trusts for the maintenance of 
children, than to direct the trustees to pay the money over to tho 
children’s guardian, to be by him applied for their benefit; and 
with regard to tho second reason, it is difficult to reconcile it with 
"Sir J. Wigram’s remarks cited above.] 

Rcmarksupon Such, then, is the long train of decisions arising from tho nog- 
4 ® 0IMies * lect of testators clearly to distinguish between - expressions which 
are meant to impose a trust or obligation, and those which are 
intended merely to inoulcato tho discharge of a moral duty, [or 
point out the motive of the gift.] At one period the Courts seem 
to have been so astute in deteoting an intention to create a trust 
when wrapped in the disguise of vague and ambiguous expres¬ 
sions, as almost to take from a testator the power of intimating a 
wish without creating an obligation, unless, indeed, by the use of 
words distinctly negativing the contrary construction. But though 


[(f) Page 614. 

(w) 16 Sim. 1; seo also Berkeley v. 
Swinburne, 6 Sim. 613; Oakes y.Straehy, 
13 Sim. 4i4; Leigh v. Leigh, 12 Jur. 
907; Jones v. Oreatwood, 16 Bcav. 628; 
Hart v. Tribe, 18 Bcav. 216 (as to tho 


100/.); Wheeler v. Smith, 1 Gif. 300; 
Howarth v. Dewcll, 29 Boav. 18. 

(x) 26 Beav. 41. See also the judg¬ 
ment in Lambe v. Lames, L. R., 6 Ch. 
697.] 
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a sounder principle now prevails, the practitioner will perceive, in 
the state of the authorities, the strongest incentive to caution in 
the employment of words which may give rise to a quostion of 
this nature. If a trust is intended to he created, this should 
be done in clear and explicit terms; and if not, any request or 
exhortation which the testator may choose to introduce, should 
be accompanied by a declaration, that no trust or legal obligation 
is intended to be imposed. 

Sometimes a testator’s recommendation in favour of a third 
person is not of a nature to create a simple absolute trust for his 
benefit, but has for its object tho placing or continuance of such 
person in some office or capacity connected with tho property 
that is the subject of disposition, involving the performance of a 
certain duty. As where a testator directs that tho tenants of the 
dovised property shall bo allowed to continue in its occupation, 
either with or without a condition or restriction as to rent, cul¬ 
tivation, &c. 

As in Tibbits v. Tibbits (//), whore a testator made a doviso to 
his son, recommending him to continue his cousins A. and B. 
" in the occupation of their respective farms in the county of W. 
as heretofore, and so long as they continue to manage the same in 
a good and husbandlike manner, and to duly pay their rents,” it 
was held to be a trust for the cousins, who had boon tenants at will. 

It has been much discussed whether a direction or injunction 
to employ a particular agent or steward, imposes on the dovisco 
an obligation in tho nature of a trust in favour of tho person so 
named, subject, of course, to the implied condition to faithfully 
discharge tho duties of tho office. [Thus, in Ilibbert v. Hibbert (s), 
the testator, whose only real estates were in Jamaica, directed that 
his friend II. should bo appointed receiver of his real and per¬ 
sonal estates, adding that he made this appointment for tho sako 
of benefiting II. in & pecuniary point of view. Sir W. Grant , 
M. It., held that H. was entitled to be receiver, agent and con¬ 
signee for tho Jamaica estates, upon his personal recognizance, 
without (as would have been required if he had not been ap¬ 
pointed by the testator) giving tho usual security.] 

So, in Williams v. Corbet (a), where a testator dovised his 
estates to trustees upon trust to lot the samo, and apply tho 

(y) 19 Vos. 656. [Compare Quayle continue testator’s trade and employ 
v. Davidson, 12 Moo. P. C. C. 268. A. as manager).] 

(z) 3 Mer. 681. Sco also Saunders (a) 8 Sim. 349. 
v. Rotherham, 3 Gif. 656 (direction to 
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CHAPTER XU. 


Lawless v. 
Shaw. 

Direction to 
employ a 
particular 
steward. 


rents in paying off certain incumbrances, and appointed A. to 
be auditor of the accounts during the execution of the trusts, 
and directed the trustees to pay him the usual annual remunera¬ 
tion. Sir L. Shadwcll ’, Y.-O., held that the trustees were not 
justified in removing A. from the office, there being no imputa¬ 
tion on his conduct, for that he had as much right to be the 
auditor as any one of the devisees had to the estates. 

[On the other hand] in Lawless v. Shaw (5), where a tostator, 
after devising his estates, charged with certain annuities, to his 
friend William Shaw (then aged twenty years) for life, with 
remainders ovor in strict settlement, and after bequeathing to 
his friend and agent B. E. Lawless 100/. as a token of the tes¬ 
tator’s esteem for him, and after directing his executors to pay 
his agent 150/., to bo distributed among the poor of his estates, 
declared it to bo his particular dosiro that his executors, whilst 
acting in the management of all or any of his affairs, as also his 
friend W. Shaw, when he should enter into the receipt of tho 
rents of his estates, should continue Lawless in the receipt and 
management thereof, and likewise should employ and retain him 
in the agenoy and management of lands to be purchased in pur¬ 
suance of the will, at tho usual fees allowed to agents, he having 
acted for tho testator since he becamo possessed of tho estate 
fully to his satisfaction. The testator also bequeathed to his 
friend and agent Mr. Lawless 150/. to purchase a monumental 
tablet. Soon after the testator’s decease, Shaw, the devisee for 
lifo, dismissed Lawless from his office as land-agent, but with¬ 
out impeaching his character or capacity. Lawless filed a bill 
against Shaw, claiming to bo reinstated, which was dismissed by 
Lord Plunliet; whose decree, however, was Upon a rehearing 
reversed by his successor. After reading the clause of tho will 
applicable to Lawless, Sir E. Sugden inquired, “ Is that a simple 
recommendation to continue him in an office removable at 
pleasure, and which the devisee may put an end to the next 
hour ? or, is it a direction to continue him against the will of 
tho devisoo, subject of course to the conditions implied, that he 
conduct himself honestly and faithfully in the discharge of his 
duty, and continuo competent both in mind and body ? Does it 
moan that tho agency should be of the same character, and that 
he was to be continued in the same manner as he was employed 
by the testator himself, that is, removable at pleasure P” His 
Lordship then proceeded to show at some length that it was 

(A) I Ll. & Go. 154. 
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clearly imperative on the trustees to employ Lawless during chatted xh. 
Shaw’s minority. “ Now if it was,” ho continued, “ imperative 
on the trustees to employ him during the minority, can I draw 
a distinction and say, that a different right was given by tho 
same words to Shaw from that given to the trustees, particularly 
in a will where, as I have pointed out, tho testator know how to 
distinguish tho powers which he gave, according to the persons 
by whom and the period at which they were to bo exorcised ? 

If imperative on the trustees, it was equally so on Shaw, when 
he succeeded to the estate. If you look at the language of tho 
clause there can bo no doubt as to tho intention. It is in sub¬ 
stance this: I have found him a faithful agent to myself, and it 
is my particular desire that you rotain him in the management 
of the estate, and I will loavo no doubt as to the fees ho is to 
receive. The word ‘ continue ’ is used in the first part of tho 
clause, and in the second the words ‘retain and employ.’ Thoso 
are strong words importing a continuance and endurance as long 
as ho conducts himself properly. In tho preceding clause thero 
is an absolute gift of 150/. for charity, and a direction that it 
should bo paid to Lawless, to bo by him distributed. Can any 
one doubt that that is imperative ? though merely a direction 
it is nevertheless just as binding as the gift itself of tho money 
to the poor. This is followed by tho clause in question, ‘ and it 
is also my particular desire,’ &c.; those words, in connexion with 
tho gift in the preceding clause, import a gift also to Lawless 
himself: then it is said Shaw is made tenant for life, and can 
you cut down his life estate ? To this I answer, I leave him as 
I find him. Tho testator employed this gentleman to receive 
his rents, and deSired his dovisec to continue him ; this is in the 
nature of a condition imposed on the tenant for life, and there¬ 
fore the person who takes the estato must perform the condition. 

It is said that this was intendod for Shaw’s benefit. It may be 
so, but not exclusively; I have no means of forming a judgment 
whether it was or was not. I cannot say whether the testator 
may not have intended a benefit to tho estato itself; ho certainly 
did, so far as he made it imperative upon tho trustees to employ 
Lawless during the minority. A very young man was about to 
step into possession of an estate; the testator, therefore, might 
wisely say, * I will take care to have a faithful agent employed 
for the benefit of the estate itself; I will at the same time mako 
the office a reward to a tried agent for his past exertions.’ Then 
it is said. Suppose the testator recommended tho devisee to em- 
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CHAPTER Xn. 


Shaiv v. Law¬ 
less in D. P. 
reversing de¬ 
cision below. 


GIFTS WHEN VOID FOR UNCERTAINTY. 

ploy a particular baker or tailor; well, suppose the testator did 
make such a condition in clear express terms, for it would not he 
implied; a man may devise an estate under any condition he pleases , 
provided it is not an illegal one” 

[The decision of Sir E. Sugden was, however, reversed, and 
that of Lord Plunket established in D. P. (c), on the ground that 
a gift of an estate to one person is inconsistent with a direction 
that another should have the management of it. Lord Gotten - 
ham said, “ If Lawless’s title is what it has been argued to be, 
he has an equitable charge on the legal estate of Shaw; and as 
he is to have the usual fees of 51. per cent., the result would be 
that Lawless would not only be an equitable incumbrancer to 
that amount, but would have a right to manage and direct the 
estate, and would have full power over the conduct of the pro¬ 
perty. If so, the testator must have intended that Shaw, to 
whom he gave the estate for life, should not have the direction 
of his own estate; for the two powors of direction and manage¬ 
ment are inconsistent with each othor. He must be taken on 
this view of the oaso to have intended that the legal devisee for 
life should not have the management, but that tho equitable 
incumbrancer on the real estate should have the control and 
management of the property. But the trustees of the will are, 
during a considerable part of the time, to have not only the 
management of the estate which the testator devised, but ore 
authorized and directed to lay out part of the personalty, tho 
residue, in the purchase of other lands. If Lawless is the equitable 
incumbrancer to the amount of one-twentieth part of the income 
of the estate, he has a dear interest in the residue, for he might 
take one-twentieth part of the residue. He might file a bill in 
Chancery, in order to control the application of the residue, and 
daim to be absolutely interested in what he is entitled to reoeive, 
namely, this one-twentieth part.” The observation as to Lawless 
being entitled to one-twentieth share of the residue seems scarcely 
applicable, for he had in fact, at tho utmost, only a per-centage 
on the rents as a salary for performing a duty, and that only so 
long as he performed it properly and obeyed his employer (d). 
The due yearly performance of that duty was, therefore, a con¬ 
dition precedent to his right to receive his yearly per-centage, 
and such a right to a per-centage of the reoeipts could scarcely 
be converted into a right to a like per-centage of the capital.] 

[(c) Shaw v. Lawless, 6 Cl. & Fin. Phil. 142. 

129. See also Finden v, Stephens, 2 (d) See 1 LI. & G. 172. 
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PAEOL EVIDENCE, HOW FAB ADMISSIBLE. 


As the law requires wills both of real and porsonal estate (with 
an inconsiderable exception) to be in writing, it cannot, con¬ 
sistently with this doctrine, permit parol ovidenco to bo adduced, 
either to contradict, add to, or explain the contents of such 
will (a ); and the principle of this rule evidently demands an 
inflexible adherence to it, even where the consequence is the 
partial or total failure of the testator’s intended disposition; 
for it would have been of littlo avail to require that a will ab 
origino should bo in writing, or to fence a testator round with a 
guard of attesting witnesses, if, when the written instrument failed 
to make a full and explicit disclosure of his scheme of disposition, 
its deficiences might bo supplied, or its inaccuracies corrected, from 
extrinsio sources. No principle connected with the law of wills 
is more firmly established or more familiar in its application than 
this; and it seems to have been acted upon by the judges, as well 
of early as of later times, with a cordiality and steadiness which 
show how entirely it coincided with their own views. Indeed, 
it was rather to have been expected that judicial oxporienco 
should have the effect of impressing a strong conviction of tho 
evil of offering temptation to perjury. 

Thus (among many instances) (b), in Strode v. Lady Falkland (c), 
letters and oral declarations of tho testator boing offered to provo 
the intention to include a reversion in tho words, “ All other my 
lands, tenements, and hereditaments, out of settlement,” it was 
unanimously agreed by Lord Coicpcr, , C., J. Trevor , M. It., T. 
Trevor , C. J., and Tracy, J., that this kind of evidence could not 
bo admitted, for that where a will was doubtful and uncertain, 

[(a) Goss v. Lord Nugent, 5 B. & Ad. Salk. 232; Gowers v. Moor, 2 Vera. 98; 
64, 66; Wigram on Wills, 6; Lowfeld Bennett v. J)uvis, 2P. W. 316 ; Parsons 
v. Stoncham, 2Stra. 1261.] v.Lanoc, IVes. 189; Ulrickv. Litchfield, 

(i) Cheney's case, 6 Rep. 68; Vernon's 2 Atk. 374 ; [. Panniter v. Parmiter, 1 J. 
case, 4 Rep. 4; Lawrence v. Dodwell, 1 & H. 135.] 

Ld. Raym. 438; Bertie v. Falkland, 1 (e) 3 Ch. Rep. 98. 


Parol evidence 
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Cholmondeley. 


PAROL EVIDENCE, 


it must receive its construction from the words of the will itself; 
and no parol proof or declaration ought to he admitted out of the 
will to ascertain it. 

So, in Brown v. Seltn'n (d)> (which is a leading authority,) 
where the testator having bequeathed the residue of his personal 
estate to two persons, whom he appointed his executors, and ono 
of whom was indebted to him by bond, it was attempted to bo 
proved by the evidence of the person who drew the will, that he 
received tho testator’s written instructions to release the bond 
debt by the will, but that ho refused to do so, under the impres¬ 
sion that tho appointment of tho obligor to bo ono of the exe¬ 
cutors extinguished the debt—Lord Talbot held the evidence to 
bo inadmissible; and his decroo was afiirmed in D. P. 

Again, in Lord Walpole v. Earl of Cholmondeley (e), where it 
appeared that tho testator, the Earl of Orford, made a will in 
1752, whereby he devised his real estate to certain limitations. 
In 1756 ho made another will, altering those limitations; but in 
neither of these wills did ho bequeath his personalty, appoint 
executors, or make any provision for tho payment of his debts. 
In 1776 he sont for his attorney, to make a codicil for these pur¬ 
poses ; and, on the attorney telling him he should want his will, 
his Lordship sent him for it to his steward, who gave him tho 
will of 1752. The other will appears not to have been in his 
custody. Tho attorney then drew tho codicil, which recited 
generally, that by his last will and testament, dated 25th Novem¬ 
ber, 1752, tho testator had devised his real estate to certain uses, 
but had not charged tho same with the payment of his debts or 
legacies, or disposed of his personal estate, or appointed any 
executors; and he declared that writing to be *a codicil to his 


(tl) Cas. t. Talb. 240, 3 B. F. C. Toml. 
607. [It must always bo assumed that 
tho language of tho will is that of the 
testator: if proposed by his professional 
adviser, it is yet adopted by him; per 
Wood, V.-C., 10 Hare, 348, 349; and 
sco per Romilly, H. R., 32 Bcav. 423. 
And parol evidenco that a will was or 
•was pot drawn by a skilled person is not 
admissible, though any evidence on 
tho point apparent on the face of the 
will maybe considered in construing it, 
Richards v. Davies, 13 C. B. N. 8. 69, 
861; andif obviouslytechnicollydrawn, 
the technical is tho primary meaning, 
per Byles and Willes, JJ., Thellusson v. 
Rendlesham, 7 H. L. Ca. 449, 486. But 
as in the caso of a deed (10 East, 427, 
4 B. & Or. 272), so in the case of a will, 
evidence is admissible to show that tho 


instrument was in fact executed on a 
different day from that Btated in it, 
Rejfell v. Ref ell, L. R., 1 P. & D. 139.] 
(e) 7 T. R. 138, 3 Ves. 402; [Re 
Chapman, 8 Jur. 902, 1 Rob. 1; Payne 
v. Trappcs, 1 Rob. 683, 11 Jur. 854; and 
see Stringer v. Gardiner, 27 Beav. 36, 
4 Bo G. & J. 468; Rc Nunn's Trusts , 
L. R., 19 Eq. 332; Earner v. St. Cath¬ 
arine's College, L. R., 16 Eq. 19. Quincey 
v. Quincey , 5 No. Cas. 164,11 Jur. Ill, 
and Re Thomson, L. R., 1P. & D. 8, are 
contra: sed qu. The decision in the 
former of these two cases may perhaps 
bo supported on tne same grounds as 
Rogers v. Goodenough , 2 Sw. Sc Tr. 342, 
31 L. J. Prob. 49; for it appears that 
the will mistakenly referred to had been 
destroyed. Vido ante, p. 191.] 
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said last willy and to be oocepted and taken as port thereof, and oixaptbb xm. 
revoked the same bo far only as it was incompatible with the Express re-~ 
codicil; and he subjected all his estates to the payment of his publication of 
debts, the legacies thereinafter bequeathed, and his funeral ex- ^SiiSoon- 
ponses, gave several logacies, and appointed executors. The 
codicil was duly executed. Tho parol evidonce also wont to denco. 
show, that when tho testator made tho will of 175G, he told ono 
of the witnesses that ho and his great-uncle (to whom the pro¬ 
perty was thereby limited for life, with remainder to his sons in 
strict settlement) had mado reciprocal limitations in favour of 
each other’s families, in case of failure of issuo of either of them. 

And it appeared further, that when he mado the codicil of 177G, 
ho expressed no intention of altering the limitations of tho real 
estate, further than by subjecting it to his debts, logacies, and 
funeral expenses. The question was, whether this evidence could 
be received to control the operation of that codicil, which had, by 
republishing the recited will of 1752, revoked that of 1756 (/). 

The Court of C. P., and afterwards tho Court of K. 13., on a 
writ of error, hold the evidence to be inadmissible. It had been 
arguod, that tho evidenco raised a latent ambiguity on the words 
“ last will, dated 1752,” by showing that that will was not tho 
last mil; and that though tho expression “ last will” was gene¬ 
rally used in a technical souse, it was sometimes used in tho 
strict and literal sense, and, therefore, evidenco should bo ad¬ 
mitted to show in what sense it was used by the devisor; but 
Lord Kenyon observed, that neither of thoso instruments was a 
will, properly so called, until tho death of tho devisor: but wore 
ajnbulatoiy until that time, and either of thorn was capable of 
being destroyed or Bet up by the devisor. “ Supposing,” con¬ 
tinued his Lordship, “ Lord Orford had said to the attorney, ‘ I 
have two wills in tho steward’s hands, desire him to send me the 
last mil,’ and tho steward had, by mistake, sent him tho first, 
and that mistake had been shown by parol evidence, there would 
have been a latent ambiguity; and it sooms to me (though the 
opinion is extra-judicial), that that ambiguity might have been 
explained by other parol evidence, on the same principle as in 
the instance of cancelling a will, where parol'evidenco is ad¬ 
mitted to show quo ammo tho act was done; or as in the case of 
a ohild’s destroying a deed.” 

It will be observed, that in the two cases suggested by Lord Difference be* 


(/) Ante, p. 188. 
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PAROL EVIDENCE, 

Kenyon, the alleged revoking act is from its nature susceptible 
of, and indeed requires, this species of explanation. The same 
observation would have applied to the case then before the Court, 
if the revocation had consisted in the act of the steward sending 
the wrong will; but as this evidently was not the case, the revo¬ 
cation being wholly produced by the fact of the will being re¬ 
ferred to in the codicil, it was clearly impossible, upon the prin¬ 
ciple adopted in this case, to admit parol evidence of the actual 
intention to control the revoking effect of the codicil. 

A fortiori parol evidence is not admissible to supply any clauso 
or word which may have been inadvertently omitted by the 
person drawing or copying the will. Thus, in Earl of Newburgh 
v. Countess of Newburgh (/*), where a testator gave instructions to 
his solicitor to prepare a will, by which his wifo was to take an 
estate for life in lands in the counties of Sussex and Gloucester. 
The solicitor prepared the draft, and laid it before a conveyancer 
to settle, by whom, it appeared, that the word “ Gloucester” had 
inadvertently been struck out, and the person who made the fair 
copy of the settled draft changed the word “counties” into 
“county;” and the mil, therefore, omitted altogether the estato 
for lifo in the lands in tho county of Gloucester. When the will 
was executed, the abstract of the will, (which agreed with tho 
instructions given by the testator,) and not the will itself, was 
read to the testator, so that the mistake remained undiscovered. 
The widow filed a bill, praying to have the will corrected on 
this evidence; but Sir J. Leach y V.-C., refused it, because, ad¬ 
mitting it to be clearly made out that the mistake existed, the 
Court had no authority to correct the will according to the in¬ 
tention. The will, executed with that omissio», was certainly 
not tho will of the devisor; and so it must be found by a jury 
upon the facts stated as to the Gloucester estato; but tho Court 
could not, for that reason, set up the intention of the testator, 
which by mistake he had been prevented from carrying into 
execution, as if ho had aotually executed that intention in the 

(A) 5 Mad. 364. In Langston v. Lang - his judgment, emphatically disclaimed 
ston, 8Bli. 167, 2 Cl. & Fin. 164, a nice all reliance on or influence from tho 
question of construction arose, in con- information derived from this source, 
sequence of tho omission of a lino by Perhaps, however, tho principle which 
the person copying the will for signa- excludes such evidence was somewhat 
turo; and Lord Brougham called for infringed by the inspection of the draft 
and inspected the draft, with a view of will, evon with tho disclaimer; for in 
informing himself of this fact, in spito such cases who oan venture to affirm 
of the protestations of the appellant’s that his mind has not received a bias, 
counsel. Its inadmissibility, however, by allowing the inadmissible evidence 
was admitted by his Lordship, who, in to have access to it ? 
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forms prescribed by the Statute of Frauds. To assume suoh a chamhb »m . 
Jurisdiction would, in effect, be to repeal the Statute of Frauds 
in all oases where a testator failed to comply with the statute by 
mistake or accident. His Honor added, that he was willing to 
direct an issue, whether this was the will of the testator as to 
the Gloucester estate; and upon this issue the evidence tendored 
would be admissible (*). No such issue was asked. The case 
was afterwards reheard before the V.-C., when it was suggested, 
as the result of the conveyancer’s evidence, that there was no 
omission in the will, but that the error was owing to the intro¬ 
duction of a passage which he had at first written, but afterwards 
struck through with a pen; but which had been copied by mis¬ 
take in the fair will: and it was contended, therefore, that there 
ought to be an issue, to try whether thoso words so introduced 
by mistake were part of the will. Tlio V.-C. thought that, if 
such a case had boon originally made, they would have boon 
entitled to such an issue (J ); but that, as it was opposed to the 
allegations on the record, ho could not entertain it. The case 
was carried to the House of Lords, whore the question, whether 
parol evidence was admissible to prove such mistake, for the 
purpose of correcting tho will and entitling the appellant to the 
Gloucester ostate, as if the word “Gloucester” had boon inserted 
in the will, was submitted to the Judges, who declared thoir 
unanimous opinion to be, that tho evidence was not admissiblo (k). 

The distinction suggested in tho Court below is very important. Clause impro- 
It seems to amount to this: that though you cannot resort to Sm^ed^nOi" 
parol evidence to control tho offoct of words or expressions which will may bo 


(i) Tho report stales that a case was 
cited at the bur on the authority of 
Richards, C. B., in which Lord Eldon 
had sent it to the jury upon the same 
description of facts. [But Lord St. 
Leonards says (Law of Prop. 207) it 
could not bo maintained that the omis¬ 
sion of the word “ Gloucester ” in tho 
particular devise would render the whole 
will void as to the Gloucester estato: 
because although the will did not con¬ 
tain all that tho testator intended as to 
this estate, it contained in the actual dc - 
vise of it nothing but what he did in¬ 
tend. The ease was ultimately decided 
in D. P. upon tho construction of what 
still appeared on the face of the will. 
Law of Prop. p. 367. 

(J) Upon this Lord St. Leonards re¬ 
marks—“This is a dangerous jurisdic¬ 
tion: for althoughnodoubt tho striking 
out of the two lines would have made 


the will what tho testator directed, yet 
those linos, though inaccurate, were in¬ 
troduced in older to carry the instruc¬ 
tions for tho will into legal operation. 
It might on the same ground bo con¬ 
tended that a mistake in a legal limita¬ 
tion made through carelessness or ig¬ 
norance could be corrected by striking 
out tho words improperly introduced.” 
Law of Prop. p. 197. See also Harter 
v. Harter, L. R., 3 P. &D. 11; Re Davy , 
1 Sw. & Tr. 262, 29 L. J. Prob. 161, 5 
Jur. N. S. 252. Moreover the offeot of 
striking out tho words in Newburgh v. 
Newburgh would be the opposite of that 
in the decided cases: it would create a 
devise and not an intestacy. Per Sir 
J. Wigram, WillH, pi. 183 n. And see 
Stanley v. Stanley, 2 J. & H. 502.] 

(£) 1M. &Sc. 352. [Soo JPadcv.Nazer, 
12 Jur. 188, 6 No. Oas. 46,1 Rob. 627.] 
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chapxbb an. the testator has used, by showing that ho had used them under 
rejected on mistake or misapprehension, nor to supply words which he has 
toue dwiMvit not used, yet that you may, upon an issue devisavit vel non, prove 
that clauses or expressions have been inadvertently introduced 
into the will, oontrary to the testator’s intention and instructions, 
or, in other words, that a part of the executed instrument is not 
his will. In support of this doctrine may be adduced the case of 
Hippesley v. llomer (/), where a testator, having, by his will dated 
in 1800, devised his estate to certain limitations, by a codicil 
made in 1804, after empowering ono of the devisees for life to 
make a jointuro and charge portions for children, mado certain 
variations in the limitations in the will, and gave certain addi¬ 
tional powers of management to his trustees. The bill allegod, 
that the.testator executed the oodicil upon the representation and 
in the belief that it contained nothing but powers to the devisee 
for life to make a jointuro and charge portions for ohildren, and 
prayed that it might be set aside. The facts charged were ad¬ 
mitted by the answer. Issues were directed—First, as to whether 
the testator did, by a paper writing, purporting to bo a codicil to 
his will, devise in manner following: (Then follow the words of 
the oodicil, by which only the powers of jointuring and charging 
portions wero conferred.) Secondly, whether the testator did, by 
the said codicil, devise in manner following: (Hero was set forth 
the remaining part of the codicil.) The jury found that the part 
of the codicil which was tho subject of the second issue did not 
constitute tho will of the testator; and that tho part of the codioil 
which was the subject of the first issue did constitute the will of 
the testator. Wheroupon the Court (not being able to direct tho 
instrument to bo delivered up, as part of it was*good,) declared 
that so much of the codicil as did not constitute the will of the 
testator was void. 

[So parol ovidence is admissible to show that a document duly 
executed as a will was never intended to operate as the will of 
the deceased; as, if two persons, intending to make their wills, 
each by mistake executes the document prepared for the other (m ): 
or to show that a document was not intended to be testamentary 
but only as a contrivance to effect some collateral object, e.y., 
to be shown to another person to induce him to comply with the 


Execution of 
•wrong instru 
xnent; 


—of a pre¬ 
tended -will; 


(l) T. & It. 48, n. [See also PoiceUv. 
Mouchett, 6 Mad. 216; LordTrimleatoum 
y. D'Alton, 1D. & Cl. 86 ; Lord Ottilia• 
more v. O’Grady, 2 Jo. & Lat. 210; Jte 


Duane, 2 Sw. & Tr. 690, 31 L. J. Frob, 
173; Me Oswald ’, L. R., 3P. & D. 162. 
(m) Me Hunt, L. R., 3 P. & D. 260. 
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[pretended testator’s wish (»). In both these cases the animus cnAyrsa xm. 
testandi is wanting. So parol evidence is admissible to show _of a dupli- 
that the later of two identical documents was intended to be a coto * 
duplicate of the earlier one, and not a distinct instrument (o).] 

Parol evidence is also admissiblo for the purpose of counter- Rnlo in cases 
acting fraud; for to reject it in such case would be to make a offraud - 
rule, whose main object is to prevent injustice, instrumental in 
producing it. As in Doe d. Small v. Alien (p), where it appeared Ono -wiU sur- 
that the testator, upon being pressed by some persons to oxecuto ^tnidedfor 
a second will, inquired if it were the same as the former; and another, 
being told that it was, executed the will, which turned out to bo 
different. It was hold in K. B. that cvidenco of these foots 
ought to havo been received. “ I agree,” said Lord Kenyon , 

“ that the contents of a will are not to be explained . by parol 
evidence; but, notwithstanding tho Statute of Frauds, evidence 
may be given to show that a will was obtainod by fraud; and 
the effect of tho evidence offered in this caso was to show that 
one paper was obtruded on tho testator for another which ho 
intended to execute.” [And as a charge of fraud may bo sup¬ 
ported, so it may bo robutted by evidence of this nature. Thus, 
in Doe v. Hardy (</), whero the defonco to a claim under a codicil 
to the testator’s will was, that tho codicil was a forgory; an objec¬ 
tion was mado to tho receipt of evidence offored by tho plaintiff 
of declarations by the testator, that lie intended tho lessor of tho 
plaintiff should havo tbe property. But Littlcdale , J., thought the 
declarations of tho testator wore admissiblo to show his intentions 
where tho defence was either fraud, circumvention, or forgery.] 

Another illustration of tho principle occurs in tho caso suggested Promiso by 
by Lord Eldon in'Stickland v. Aldndye(r), “of an estate suffered JSoo^tcs- 
to descend, the owner being informed by the heir, that, if tho tator 
estate is permitted to descend, ho will mako a provision for the 
mother, wife, or any other person, there is no doubt equity would 
compel the heir to discover whether ho did make such promise. 

So, if a father devises to the youngest son, who promises that, if 
the estate is devised to him, he will pay 10,000/. to the eldest son, 
equity would compel the former to discover whether that passed 
in parol; and, if he acknowledged it, even praying the benofit of 
the statute, he would be a trustee to tho value of 10,000/.” 

And it is clear that, in such a case, (and this, indeed, is tho 

[(«) Litter v. Smith, 3 Sw. & Tr. 282, (p) 8 T. R. 147. 

33 X. J. Prob. 29. [(?) 1 Moo. & R. 525.] 

(o) Hubbardv.Alexandcr,ZCh.D.7$8 m , * (»■) 9Vos.519. Sec also Lrakcfordv. 

soe also Doe v. Strickland, 8 C. B. 724. Wilkes, 3 Atk. 539. 
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point Whioh is chiefly material here,) if the trust were denied by 
the heir or devisee, it might be proved aliunde (s). 

It seems, too, that parol evidence is admissible for the purpose 
of rebutting a resulting trust; as in such case, it does not co 
tradict the will, its effect being to support the legal title of t£e 
devisee against, not a trust expressed, (for th#t would be to 
control the written will,) but against a mere equity arising by 
implication of law (t). 

On the same principle, parol evidence was, under the old law, 
admissible to support the claim of an executor (now taken away 
by stat. I Will. 4, c. 40) to the undisposed-of residue of a tes¬ 
tator’s personal estate, against the presumption in favour of the 
next of kin created by a legacy to the executor (w). Such evi¬ 
dence may also be adduced to repel the presumption [as distin¬ 
guished from an express declaration (a)] against double portions; 
in other words, to show that a legacy by a parent to his child 
was intended not to bo (as the general rule would make it) a 
satisfaction of a portion previously due to such child by the tes¬ 
tator, or that a subsequent advancement to the child was not to 
be (as it would, according to the general doctrine) a satisfaction 
[entire or partial, according to its amount (#),] of a logacy to such 
child (s). [In all these cases, where parol evidence is admissible 
to repel the presumption, counter-evidence is also admissible in 
support of it; the evidence on either side being admissible, not 
for the purposo of proving, in the first instance, with what intent 
tho writing was made, but simply with the view of ascertaining 
whether the presumption, which tho law has raised, is well or 
ill-founded (a). But evidence in support of the presumption is 
not admissible, unless evidenco to rebut it has been first admitted; 
still loss is evidence admissible to create a presumption not raised 
by the law; in tho former case it is unnecessary (6); and in both 
cases its effect would be to contradict tho apparent meaning of the 
will (c).] It is clear, also, that parol evidence is admissible to 
prove the fact that the testator intended to place himself in loco 


(a) See Oldham v. Litchfield, 2 Vem. 
506; [Podmre v. Gunning , 7 Sim. 644; 
Tee v. Ferris, 2 K. & J. 367 ; Chester v. 
Urwiek , 23 Beav. 407; Froby v. Landor , 
28 Beav. 504; M'Cormick v. Grogan , 
L. R., 4 H. L. 82; Norris v. lYaser, L. 
R., 16 Eq. 318.] 

(0 Mallabarv. Mallabar, Caa. t. Talb. 
79. 

(w) See 1 Rop. Leg. by White, 337. 
[Secus since the Act, Lore v. Gaze, 8 


Beav. 474. 

(x) Smith v. Conder, 9 Ch. D. 170. 

(y) Fgm v. Lockyer , 6 My. & O. 29.] 
(s) 1 Rop. Leg. by White, 338. 

[(a) Kirk v. Eddowes, 3 Hare, 617. 
\b) Kirk v. Eddowes, 3 Hare, 520 ; 

White v. Williams, 3 V. & B. 72. 

(c) Hall v. Hill, 1 D. & War. 94; 
Lee v. Pain, 4 Hare, 216; Palmer v. 
Newell, 20 Beav. 39.] 
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parentis towards a legatee, who was not his child (r/); [or to 
prove that gifts have been made to the legatee by tlio testator in 
his lifetime, and that they were of a nature to bring them within 
the equitable presumption (c), or within the terms of an express 
declaration contained in the will (/), that advancements should 
be in satisfaction of legacies. And for this purpose contempora¬ 
neous declarations of the testator’s inleni ions are admissible; 
since the rule which would exclude them, if the intention had 
been committed to writing, does not apply.] 

Returning, however, to the general rule, it is clear that parol 
evidence) of the actual intention of a testator is inadmissible for 
the purpose of controlling or influencing the construction of tho 
written will, tho languago of which must bo interpreted accord¬ 
ing to its proper acceptation, or with as near an approach to that 
acceptation as the context of tho instrument and the state of the 
circumstances existing at tho time of its execution (which, as wo 
shall presently see, forms a proper subject of inquiry,) will admit 
of. No word or phrase in the will can bo diverted from its ap¬ 
propriate subject or object by extrinsic evidence, showing that the 
testator commonly (</), much less on that particular occasion (//), 
used the words or phrase in a senso peculiar to himself, or oven 
in any general or popular sense, as distinguished from its strict 
and primary import. 

Thus, in Doe d. Brown v. Brown (/), it was held that a deviso 


(d) Powys v. Manjield, 3 My. & C. 
359. 

[(<*) Bosewell v. Bennett , 3 Atk. 77; 
Kirky. Bddotves, 3 Hare, 509; Twining 
v. Powell, 2 Coll. 262. 

(/) Whateley v. Spooner, 3 K. & J. 
542 ; M'Clure v. livant, 29 Beav. 422. 

(ff) See per Parke , B.,S7iorev. Wilson, 
9 01. & Fin. 558 ; Crndey v. Clare , 3 
Sw. 320, n. ; Millard v. 11 alley, L. II., 

1 Eq. 378. 

(h) Mounseyv. Blamire , 4 Buss. 384 ; 
Green v. Howard , 1 B. C. C. 31 ; Strode 
v. Bussell, 2 Vem. 625; Barrow v. Melh- 
old L 1 Jur. N. S. 994; Knight v. Knight, 

2 Gif. 616, u contra; but the rule as 
stated ip the text is firmly settled.] 
Observe that the rule supposes the ex¬ 
istence of an appropriate subject or 
object; otherwise it Bhould seem evi¬ 
dence would be admissible of tho tes¬ 
tator having commonly described tho 
object (and why not the subject also P) 
by the terms used in tho wili. \Lee v. 
Pain, 4 Hare, 261, post; Douglas v. 
Fellows, Kay, 118.] 

(t) 11 East, 441. See Hughes v. 
Turner, 3 My. & K. 666, where Sir C. 

3 —VOL. I. 


Pepys, M. R., held that a revoked will 
could not be looked at for the purpose of 
influencing the construction of tho sub¬ 
sequent unrevoked instrument. [See 
also JlClcroih y. Bacon, 5 Ves. 165; 
Barnhill v. Daniel, 24 Bcav. 193. But 
in Rel'cltham's Trusts, 1 K. & J. 532, on 
a bequest to “ Thomas Turner, of Re¬ 
gency Square, Brighton,” tho facts 
being that there was a James Turner of 
Regency Sqiiare, Surgeon, and a Rev. 
Thomas Turner, of Daventry, both ne¬ 
phews of testatrix’s husband; an old 
will containing a bequest to “ Thomas 
Tumor, of Regency Square, Brighton, 
Surgeon,” was admitted to prove tho 
fact that the testatrix always culled tho 
surgeon Thomas. From that fact tho 
Court inferred that tho actual will 
(which was not strictly applicable to 
either claimant,) erred in the nama and 
not in the description. "But,” said the 
V.-C., “ I cannot rely on the circum¬ 
stance that she therein (i. e. in the old 
will) gave him a legacy. ” The distinc¬ 
tion appears to have been overlooked in 
Be Gregory's Settlement, 6 N. R. 282.] 

EE 
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of copyhold lands could not be extended to freeholds, by the pro¬ 
duction of evidence showing that the testator had so described 
them in a deed executed by him, the will itself furnishing no dis¬ 
tinct indication that the testator meant to givo what was conveyed 
by the deed, and there being copyhold lands to satisfy the devise. 

So, in Doe d. Chichester v. Oxenden ( k ), (which is a leading 
authority,) whoro a testator devised his “estate of Ashton, in the 
county of Devon;” and evidence was adduced to show that tho 
testator was accustomed to distinguish by tho appellation of his 
“ Ashton estate” the whole of his matomal estate, including pro¬ 
perty in several contiguous parishes; the Court of C. P. not¬ 
withstanding this evidence, held that only tho promises in the 
manor of Ashton passed; Sir James Mansfield observing, that 
this would give the will an effectual operation, and herein the 
case differed from all others in which such evidence had been 
received: for in them, without it, tho devise would have had no 
operation; and it was, he said, safer not to go beyond the lino. 
This decision was affirmed in D. P. on the unanimous opinion of 
the Judges (/); and tho principle of it has been since repeatedly 
recognized. Thus, in Doc d. Browne v. Greening (m), tho Court 
of K. B., on its authority, rejected evidence offered to show that, 
under a deviso of lands “ at Coscomb,” it was intended to include 
lands near Coscomb. 

So, in Doe d. Tyrrcl v. Lyford (n), where the testator devised 
lands at Sutton Wick, in the parish of Sutton Courtney, which 
he purchased of S., tho same Court would not allow it to be proved 
by extrinsic evidenco that he intended to include certain pieces 
of ground not in tho hamlet of Sutton Wick, but porcol of the 
estate purchased of S., and in the parish of Sutton Courtney. 

Again, in Doc d. Preedy v. Jfoltom («), where a testator de¬ 
vised to A. his messuage or tenement in Swalcliffe, wherein ho 
(the testator) then resided, with the offioes, outhouses, boms, 
stables, and other edifices and buildings , yards and gardens to the 
same adjoining , and all the several closes or inclosed grounds; 
pieces and parcels of ground, called and known by the several 
names of “ Cow-house,” &c., with the appurtenances,, part of 
the farm and lands then in his own occupation, &o. And he 
devised to B. all other his hereditaments in Swalcliffe (except 
what he had before devised to A.). The question was, whether 

(£) 3 Taunt. 147. This case seems meaning of “ at” see Homer v. Homer, 
to have settled a point left in doubt by 8 Ch. D. 768.] 

Whitbread v. May , 2 B. & P. 693. («) 4M. & Sel. 660. [As to Colliaon v. 

[(/) 4 Dow, 66.] Girling, 4 My. & C. 63, 9 Cl. & Pin. 88, 

(#») 3 M. & Sel. 171. [See also Evans see Wigr. "Wills, 43 & 48, n., 4th ed.] 
v. Angell, 26 Beav. 202. But as to tho (o) 5 Nev. & M. 391,4 Ad. & Ell. 76. 
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the deviso to A. comprised two cottages adjoining the mossuago 
in which the testator resided, and which ho had separated there¬ 
from by a stone wall, and let off to tenants. It was held, that 
the cottages in question, though not in tho testator’s own occu¬ 
pation, passed under the deviso to A. (it being considered that 
the devise was not confined to what was in tho testator’s own 
occupation,) and that evidence of tho testator’s intention, orally 
declared at the time of giving instructions for and executing his 
will, that tho cottages should bo included in tho deviso to B., 
was inadmissible. 

And it may not, perhaps, bo quite superfluous to observe, that 
relative pronouns, which have no independent force or significa¬ 
tion, but whoso effect depends wholly upon tho position which 
they occupy in the instrument, cannot, by moans of parol evi¬ 
dence, be shifted, so as to relato to a different antecedent. Tims, 
in Casthdon v. Turner (p) t where a testator had mado dispositions 
in his will to several, and but two women were mentioned through¬ 
out tho wholo will, viz. his wife .and his niece, and, in the latter 
part of the will, a particular estate was devised to “ her” for and 
during her natural life—Lord Hardu'icke refused to receive parol 
evidence for the purpose of showing to which of tho two women 
“ her” referred; tho offering it was an attempt contrary to tho 
principles of the Court, because it would tend to put it in tho 
power of witnesses to make wills for testators. And he held, 
that, though “ her” was a relative term, it related to tho wife, 
upon the ground that, throughout tho will, in other places, “her” 
seemed to relato to the wife (q). 

If, however, tlm context of the will presents an obstacle to tho 
construing of the terms of description in thoir strict and most 
appropriate sense, a foundation is thereby laid for tho admission 
of evidenoe showing that they are suseoptiblo of somo more popu¬ 
lar interpretation, which will reconcile them with, and givo full 
scope and effect to, such seemingly repugnant context. 

To this principle, it is conceived, may be rof erred the important 
case of Doe d. Beach v. Earl of Jersey (r), where a testatrix, after 
reoiting a power resorved to her by her settlement, on her mar¬ 
riage with G. Y. P., devised, subject to tho estate for life of her 
husband therein, all that her Briton Ferry estate , with all the 
manors , advowsons, messuages, buildings, lands, tenements, and 
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[(p) 3 Atk. 267.] 

(«) Parol evidence is also inadmis- 
Me for tho pftrpose of raising a case 
Clemetitson 


Bible for tho p&rpose of raising a case 
of election, Clemetitson v. Gandy, 1 Kcc. 

E K 2 


309, post, Ch. XIV. 

(»•) 1 B. & Aid. 650, and 3 B. & Cr. 
870. 
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hereditaments thereto belonging, or of which the same consisted. 
In a subsequent part she added : “ Also I give my l’enllino Castle 
estate, which, as well as my Briton Ferry estate, is situate, lying, 
and being in the county of Glamorgan,” &c. [A claim was laid 
under this devise to certain lands which wero neither in the parish 
of Briton Ferry nor in the county of Glamorgan, but in a parish 
in the county of Brecon. It appeared by special verdict that 
the Glamorganshire lands contained 30,000 acres, part whereof 
consisted of the messuage and lands in the parish of Briton Ferry, 
comprising the whole of tho parish; and that the Brecon lands 
contained 4,000 acres: that there were sis advowsons, of which 
the advowson of the parish of Briton Ferry was one, and one 
manor, and one undivided sixth of another manor in Glamorgan, 
and that there teas no manor of Briton Ferry. Objections wero 
made to tho reception of certain evidence, consisting of old ac¬ 
count-books, in which was tho following entry: “ Briton Ferry 
Estato in the county of Brecon; ” and of proof that the lands in 
question, together with tho other jiroperty, had all gone by tho 
name of the Briton Ferry estate. Abbott , 0. J., delivered tho 
opinion of tho Judges, namely, that the words “ all that my 
Briton Ferry estate, with all the manors, &o.” found in the will 
of this testatrix, in which mention also was made of “ her Penllino 
Castle estate,” denoted a property or estate known to the testatrix 
by tho namo of her Briton Ferry estate, and not an estato locally 
situate in a parish or township of Briton Ferry (*), and conse¬ 
quently that a question arising upon any particular tenement 
was properly a question of parcel or no parcel, and they there¬ 
fore thought the several matters offered to be proved and givon 
in evidenco on the part of the defendant wore admissiblo and 
ought to have been received. However,] on account of an im¬ 
perfection in the special verdict, tho House of Lords awarded a 
venire de novo. 

[So, in Doe d. Gore v. Lanyton (t), it was contonded that the 
words “thereunto belonging” must be taken in their primary 
sense, the consequence of which would be to exclude tho lands in 
question by roason of tho words being corroctly applicable in 
overy particular to other lands. But the Court of K. B. thought 
that it was to be collected from tho face of tho will itself, that 

[(#) Tho samo case had previously of manors and advowsons, and in that 
been before tho Court of I£. B. on a part of the estate there was no manor 
somewhat different point; and thero and only one advowson: the devise, 
Bay Icy, J., said it was clear that the do- thereforo, must extend to the whole of 
vise could not bo confined to that part the Briton Ferry estato; 1 B. & Aid. 
of the estatewhicli was within theparish 658. 

of Briton Ferry, for the testatrix spoke (() Stated post, Ch. XXIV. 
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[tho tostator had not used the disputed words in their primary 
sonso ( 11 ), and held that extrinsic evidence was therefore admis¬ 
sible to show in what sense he had used them. Lord Tcntcrdcn, 
C. J., in delivering the judgment of the Court said, “ The ex¬ 
trinsic facts in this case leavo no room to doubt that the testator 
intended his newly-acquircd property to pass by his will as part 
of his Barrow ostate; but, nevertheless, it cannot pass unless that 
meaning can be collected from the will itself; and tliero are two 
clauses in the latter part of tlio will which appear to manifest 
that intention, and to bo sufficient to authorize us to put such a 
construction on tho words thereunto belonging as will accord with 
and givo effect to that intention.”] 

And here it may be observed, that if a testator make liis will 
in a foreign language, or introduce therein certain tornis or cha¬ 
racters which are not understood by the Court, recourse may be 
had to persons conversant with tho subject, for tho purposo of 
translating tho will, or deciphering the characters (./■). [And Avhoro 
the testator makes use of words Avliieh in their ordinary sense are 
intelligible, but Avliieh are used by a certain class of porsons to 
whom tho testator belonged (//), or in a certain locality Avhoro ho 
dwelt (s), in a peculiar sense, parol evidence may bo given to 
sIioav tho fact of such usage, unless it also appoars on the face 
of tho will that the testator used tho word in its ordinary sense. 
Generally speaking, for instance, evidence Avould be admissible 
to show that tho Avord close meant tho same thing as farm in tho 
country Avhore the property Avas situal e; but if tho testator has 
in another part of the will used the word closes (in tho plural), it 
is manifest that he has used the word close in its ordinary sonso 
as denoting an iflc/osure ; and then such evidence is not admis¬ 
sible ; for that would bo to contradict the Avords of tho will (a). 


[(«) 2 B. & Ad. G93.] 

(x) Masters v. Masters, 1 P. W. 421; 
Norman v. Morrell, 4 Vos. 769; [ Kell v. 
Charmer, 23 Bear. 195; Clayton v. lord 
Nugent, 13 M. & W. 206, per Alder son, 
B. ;1 Goblet v. Becchey, 3 Slin. 24, 2 It. 
& My. 624, Wig. Wills, App. In tlie 
last case t tho question Was, whether 
the word “mod.’’occurring in tho codi¬ 
cil to the will of a sculptor, applied to 
his models. The opinions of sculptors 
and persons skilled in handwriting dif¬ 
fered on this point; and the ultimate 
conclusion of Lord Brougham was, that 
the formal bequest, in the will could not 
be revoked by an imperfectly-expressed 
and doubtful word introduced into the 
codicil. An attempt was made to ex¬ 


plain tho testator’s meaning by tho evi¬ 
dence of a person who attested his will; 
but this, of course, was inadmissible. 

[(»/) Clayton v Gregson , 5 Ad. & Ell. 
302; Shore v. Wilson, 9 Cl. & Pin. 525. 

(z) Peri’ffr/r, B., Richardson y. Wat¬ 
son, as reported 1 Nov. & M.575; Smith 
v. Wilson, 3 B. & Ad. 728 ; Anstee v. 
Nelms, 1II. & N. 225. In the last case, 
tho devise was of “lands in the parish 
of D.” and evidence was udmitted to 
show that a part of tho testator’s lands 
which was in another parish was 
generally reputed to bo in tho parish 
of T). 

(«) Richardson v. Watson, 4 B. & Ad. 
799, 1 Ncv. & Man. 675. See Wigr. 
Wills, pi. 119. 
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[Again, the testator may have habitually called certain persons 
by peculiar or nicknames, by which they were not commonly 
known. If these names should ocour in his will, they could only 
be explained and construed by the aid of evidence, to show the 
sense in winch he used them, just as if his will were written in 
cypher or in a foreign language (/>). Thus, in Lee v. Pain (c), a 
testatrix, by a codicil datod in 1836, “ had bequeathed to Mrs. 
and Miss 13owdon, of II., widow and daughtor of the late Bev. 
Mr. Bowden, 200/. each.” The legacies were claimed by Mrs. 
and Miss Washboume, the widow and daughter of Mr. D. Wash- 
bourne, who had been a dissenting minister at II. Tho evidence 
proved that Mrs. Washboutno was the daughter of Mr. Bowden, 
who diod leaving a widow, which latter died in 1820; that the 
testatrix had been intimately acquainted with Mr. Bowden, and 
with tho claimants, whom sho had been in the habit of calling 
by the name of Bowden, and, on the mistake being pointed out, 
had acknowledged it. Sir J. Wig ram, Y.-C., held, that the evi¬ 
dence was admissible, and, there being no other Mrs. and Miss 
Bowden, decreed the legacies to the claimants (a?).] 

Though it is (as we have seen) tho will itself (and not the in¬ 
tention, as elsewhere collected) which constitutes the real and 
only subject to be expounded, yet, in performing this office, a 
court of construction is not bound to shut its eyes to the state of 
facts under which tho will was made; on the contrary, an inves¬ 
tigation of such facts often materially aids in elucidating the 
scheme of disposition which occupied the mind of the testator. 
To this end, it is obviously essential that the judicial expositor 
should place himself as fully as possible in the situation of tho 
person whose language ho has to interpret (c); and guided by 
tho light thus thrown on tho tostamentary scheme, he may find 
himself justified in deporting from a strict construction of the 
testator’s language, without allowing “ conjectural interpretation 


[(i) Per Lord Abinger, C. B., Doe v. 
Hiseocks , 6 M. & Weis. 3G8. 

(c) 4 Haro, 251. 

Id) See alsoWigr. Wills, pi. 65, andn. 
(?) Doc d. Templeman v. Martin, 4 B. 
& Ad. 771, per Darke, J.; Smith v. Doe 
d. Lord Jersey, 2 Br. & B. 553, 5 B. & 
Aid. 387, por Bay Icy, J.; Doe d. Free¬ 
land v. Burt, 1T. R. 701; Guy v. Sharp, 
1 My. & K. 602, por Lord Brougham ; 
Att.-Qcn. v. Drummond, 1 Dr. & War. 
367, per Sugden, C.; Shore v. Wilson, 9 
Cl. & Pin. 655, per Darke, B.; Doe d. 
Thomas y. Bet/non, 12 Ad. & Ell. 431; 
Blundell y. Gladstone, 3 Mac. & G. 602; 


Phillips y. Barker, 1 Sm. & Gif. 583; 
WigT. Wills, Prop. V. But in PiMcrv. 
Hole , 7 Sim. 210, theV.-C. said he could 
not look at tho price of stocks for the 
purposo of putting a construction on a 
will. How far it may be assumed that 
a testator when ho nukes his will, has 
the material circumstances in his mind, 
Bee Hopwood v. Hopwood, 22 Boay. 494, 
495; Re Herbert's Trusts, 1 J. & H. 121. 
If heshowB by the will that he has taken 
a mistaken view of the oiroumstanoes, 
that vie w must govern the construction;. 
see Hannamy. Sims, 2 De G. & J. 151.] 
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to usurp the place of judicial exposition” (/). Thus, if it ap¬ 
pears (and of course it oan only appear by oxtrinsio ovidenco), 
ifchat there is no subject or objeot answering to the description in 
^he will strictly and literally construed, but that there is a sub¬ 
ject or object precisely answering to such description interpreted 
according to the popular and less appropriate sonso of tho words, 
tho conclusion that the testator employed them in the latter 
sense is irresistible. Examples of this principle of construction 
are widely scattered through the prosont treatiso. It may bo 
discerned in the rule (hereafter treated of) which reads a general 
devise of lands as extending to leaseholds, where tho testator had 
no freeholds on which it could opohito: and also in the rule 
(likewise discussed in the sequel) which reads such a devise as an 
appointment imder a power, where it would otherwise bo nugatory 
for want of property of tho testator, strictly so called, on which 
to oporate, though neither of theso questions can now arise under 
a will made or republished since 1837. Tho principle is further 
exemplified in thoso cases in which a dovise of lands at a given 
placo has been extended to property not strictly answering to tho 
locality, because there is none which does precisely correspond to 
it (</), or in which an [apparently] specific bequest of stock in tho 
public funds has been held to [authorize payment of tho legacy 
out of the general personal estate,] the testator having no such 
stock when he penned tho bequest (A). Again, we discover traces 
of the doctrine in the rulo (also hereafter discussed) which con¬ 
strues a gift to tho children of a dcccaml person, or tho children 
“ now bom” of a living person, as comprising illegitimate chil¬ 
dren, there being no legitimate child to supply the gift with a 
more appropriate object; [or a gift to the testator’s nephews, as a 
gift to his wife’s nephews, he having none, and there being, at 


(/) Vide Wigram on Wills, 2nd ed. 
75; a work which should ho perused by 
every person who wishes to acquire on 
intimate acquaintance with this intri¬ 
cate subject. 

[g) Doe v. Roberts , 5 B. & Aid. 407; 
[see Baddeley v. Oingell, 1 Exoh. 319;] 
but learn the limits of this doctrino 
from Miller v. Travers , 1 M. & Scott, 
342, 8' Bing. 244. 

[(A) SelmoA v. MUdmay , 3 Ves. 306; 
see, on this much - discussed case, Miller 
v. Travers , ubi sup. (where Tindal, 0. J., 
refers it to the head “ falsa demonstra¬ 
te non nocet.”) In Lingdren v. Ling- 
drsn, 9 Bear. 358, Lord Langdale , M. B., 
followed it, and said of it, “ The ab¬ 


sence of the fund purported to be given 
sliowing that a specific legacy was not 
intended, other cvidonco was admitted 
to show howtlio mistake aroso; and this 
being clearly shown, it was held that 
the legatees wore ontitled to payment 
out of the general personal estate.” See 
also Wigram, Wills, pp. 102, 103, 164, 
167; Anther v. Anther, 13 Sim. 422, 
where the V.-C. took the context for 
his sole guide. If in another port of 
tho will tho testator correotly described 
toe subject, the inference that he meant 
to include it in the incorrect descrip¬ 
tion would be rebutted, JVatersv. Wood , 
5 De G. & S. 717. 
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[the date of his will, no possibility of his ever having any (t):] 
and lastly, in the rule which reads a devise or bequest to apply 
to a person or thing imperfectly answering the name and de¬ 
scription in the will, there being no person or thing more pre¬ 
cisely answering to them (/»). In these instances, and many more 
which might be adduced, the application of the rules of construc¬ 
tion evidently depends on and is governed by the state of 
extrinsio facts (/). 

It would be dangerous, however, to place this statement of the 
doctrine in the hands of the reader, unaccompanied by a caution 
against the mistaken application of it to gifts comprising a subject 
or object, or a class of objects, which, by the rules of construction, 
is to be ascertained at tho death of the testator, or at any other 
period posterior to the date of the will. In such cases, it would 
be manifestly improper to admit the state of facts existing when 
the will is made to have any influence upon tho construction: 
for instance, since a residuary bequest comprehends all the per¬ 
sonal property of which the testator is possessed at the timo of 
his decease, tho absence of any given species of property, or of 
any property whatever, at the date of tho will, to satisfy such be¬ 
quest, ought not, in tho slightest degree, to affect its construction, 
by extending the bequest to property not strictly belonging to the 
testator, or over which ho has not any power of disposition (»»). 
On tho same principle, if a testator bequeaths all the stock of a 
particular denomination, of which ho may be possessed at the 
timo of his decease, no argument is supplied for extending the 
bequest to stock of any other denomination by tho circumstance 
that tho testator had at tho making of tho will no stook answer¬ 
ing to the description (/?). Again, as a devise'or bequest to the 


[(i) Shcnatt v. Mountford', L. R., 8 Ch. 
028. 

(Jfe) King*8 College Hospital v. IVhcil- 
don, 18 Boav. 33.] 

(/) Observe that, in all tho above 
oases, the parol evidence in not adduced 
to show that tlio testator actually in¬ 
tended tho devise to have the operation 
which in given to it, but merely to sup¬ 
ply facts from which the Court infers 
such to bo the intention; and this in¬ 
ference would not bo allowed to be con¬ 
trolled by tho production of evidonco 
showing that the construction thus put 
on tho will is at variance with the tes¬ 
tator’s real intention. [Sco Stringer v. 
Gardiner, 27 Bcav. 35, 4 J)c G. & J. 468; 
Sherratt v. Mountford , L. R., 8 Ch. 928. 
(mj) Stephenson v. Heath cote, 1 Ed. 38; 


Care v. Care, 2 Ed. 144; Sibley v. Terry , 7 
Ves.632; Lord Inchiqtiinx.French, Amb. 
40; Abbott v. Middleton, 4 H. L. Ca. 257 
(per Lord St. Leonards ); Wigr. Wills, 
p. 81, 3rd ed; Toe v. Gillard, 5 B. & 
Aid. 788, is contra: sed qu. But it is 
otherwise if it appears by tho will that 
the testator is estimating tho amount of 
his property and its sufficiency for tho 
payments ho directs; Barksdale v. Gil- 
liatt, 1 Sw. 565 ; Colpoys v. Colpoys,, Jac. 
451,457; and see Singleton v. Tomlinson, 
3 App. Ca. 418, 425. And as to real ee- 
tuto see Stanley v. Stanley, 2 J. & H. 
503: with which compare Tavenport v. 
Colt man, 12 Sim. 605 ; Tennent v. Ten- 
neat, 1 J. & Lat. 384. 

(n) It is otherwise in the case of a 
specific bequest of stock belonging to 
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cliildren of a living person as a class -will comprise all who come chatted xm. 
in esse before the death of tho testator, the fact of there being, 
no ohild properly so called, i. e. no legitimate child, at the date 
of the will, raises no necessary inference that the testator had in 
his contemplation then existing illegitimate children (o). [And 
in every case it must be remembered, that, whatover tho sur¬ 
rounding circumstances, it is still the will that is to be construed. 

In the words of an eminent Judgo (j)) t “when the Court has pos¬ 
session of all the faots which it is entitled to know, they will 
only enable the Court to put a construction on tho instrument 
consistent with the words; and tho Judge is not at liberty, be¬ 
cause he has acquired a knowledge of those facts, to put a con¬ 
struction on the words which they do not properly bear.”] 

And it is material to observe, that the stat. 1 Yict. which Effect of 
(we have seen) makes the will speak as to both real and personal 1 Vict ‘ °’ 26 ‘ 
estate from tho death of tho testator, will tend greatly to narrow 
the practical range of tho rule which authorizes the application 
of words to a less appropriate subject, on account of the non¬ 
existence of one striotly and in all particulars answering to those 
words. If, therefore, a testator, by a will made or republished 
sinco 1837, should devise all his lands in tho parish of A., tho 
fact of his then not having lands in that parish will supply a 
much less forcible and conclusive argument Ilian heretofore, for 
holding the words to apply to lands in a contiguous parish, 
seeing that a testator not only may extend his deviso to after- 
acquired estates, but that a devise is to be construed as speaking 
at his death, unless the contrary appears; so that the testator 
may have contemplated, and is to bo presumed to havo contem¬ 
plated, the futurt acquisition of lands in tho parish in question, 
to satisfy the terms of the deviso in their strict and proper ac¬ 
ceptation (q). 

Of course, parol evidence is admissible (and that, without in- Parol evidenco 
trenching on the doctrino of Doe v. Oxen den,) in order to ascer- admi8Blble tl> 


[the testator at tho <lato of the will, Att.- 
Gen. v. Grote , 3 Mer. 316, 2 It. & My. 
699 ; Sayerv. Sayer, 7 Hare, 380,3 Mao. 

6 G-. 607 ; Boys v. Williams, 3 Sim. 663, 
2 R. & My. 689 ; Horwood v. Griffith, 
4 3). M. & G. 708; Fonnereau v. Poyntz, 
1 B. 0. 0. 472, cit. 6 Yes. 401. 

(o) Post, Ch. XXXI.; and sco Doe d. 
Allen v. Aik w, 12 Ad. & Ell. 461. 

(j») Per Stiffilcn, C., Aft.-Gen. v. 
Drummond, 1 D. & War. 367. And 
see per Cotton, L. J., Everett v. Everett, 

7 Gn. D. 433, 434. The expression 


11 surrounding' circumstances” is some¬ 
times strained toinclude matters wholly 
outside the scope of tho rule, as, instruc¬ 
tions given by the testator for preparing 
his will, Birks v. Birks, 4 Sw. & Tr. 23, 
34 L. J. Prob. 90 (referred to another 
ground, ante, 176 n.), or declarations of 
intentions by the testator, lie Ruding’s 
Settlement, L. R., 14 Eq. 266. 

( 17 ) Sec however Lake v. Currie, 2 D. 
M. & G. 63G; Nelson v. Hopkins, 21 L. 
J. Ch.410; ante, pp.326 etseq.; post, 
Ch. XX. ss. 4, 6 .] 
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chapter xm. tain what is comprehended in the terms of a given description, 
show what is r °ferring to on extrinsio fact. Thus, if a testator devise the house 
within*** 1, k 0 ^ ves ( r )> or hi 3 farm called Blaokaore (s), or tho lands 
description !™ 1 which he purchased of A., parol evidence must ho adduced to 
show what house was occupied By the testator, what form is 
oalled Blackacre, or what lands were purchased of A.; suoh 
evidence being essential for tho purpose of ascertaining the ac¬ 
tual subject of disposition. The distinction obviously is, that 
although evidence dehors the will is not admissible, to show that 
tho testator used liis terms of description in any peoulior or ex¬ 
traordinary senso, yet it may ho adduced to ascertain what tho 
description properly comprehends. 

Of this principle we havo a useful example in Sanford v. 
Raikc$(t ), decided by Sir W. Grant , a Judge whoso exposition 
of the principles of law was ever marked by a perspicuity and 
felicity of illustration peculiarly his own. A testator by codi¬ 
cil devised in those words, “ I give the house in Seymour Place, 
which I have given a memorandum of agreement to purchase, 
(and which is to be paid for out of timber, which I have ordered 
Rofurenco to to bo cut down,) to the ltev. John Sanford.” It happened that 
document ! 10 the testator had shortly before entered into an agreement to 
purchase the house in question for 7,350/., and had, two days 
after that contract, given an order in writing to his steward, to 
cut down timber on a particular estate, to tho amount of 10,000/. 
One of tho objections made by the heir to this devise was, that 
the codicil did not refer to any particular timber, and could not 
be made good by evidence aliunde; and reliance was placed 
upon tho cases dociding that a will to incorporate another instru¬ 
ment must so describe it, that tho Court could be under no mis¬ 
take. But the M. It. conclusively answered this reasoning. “ I 
had always understood,” he observed, “ that where the subject 
of a devise was described by reference to some extrinsic fact, it 
was not merely competent, but necessary, to admit extrinsic evi¬ 
dence to ascertain tho fact; and through that medium, to ascer¬ 
tain tho subject of the devise. I do not know what this has to 
do with cases where thero is a reference to some paper, which is 
to moke part of the will. There it may be considered that the 
will itself must specify the paper that is to be incorporated into 
it. Here, the question is not upon the devise, but upon the 

(r) Doe d. Clemente v. Colline, 2 T. B. 299; see also Buck d. Whalley v. Neto- 
498. ton, 1 B. & P. 63. 

(*) Goodtitle v. Southern , 1 M. & Sel. [t) 1 Mer. 646. 
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subject of it. Nothing is offered in explanation of the will, or oiutteb xm. 
in addition to it. The evidence is only to ascertain what is in- 
eluded in the description which tho testator has givert of the 
thing devised. Where there is a devise of the estate purchased 
of A., or of the farm in the occupation of 13., nobody can tell 
what is given, until it is shown by extrinsic evidence, what 
estate it was that was purchased of A., or what was in tho occu¬ 
pation of B. In this case, tho direction witli regard to paymont 
for the house amounted in effect to a devise of so much of tho 
produce of tho timber ordered to be cut down as should be sufli- 
cient to pay for the houso. What is thero in the fact hero re¬ 
ferred to, namely, an antecedent order for cutting down timber, 
that makes it less a subject of extrinsic evidenco, than such a one 
as I have alluded to ? The momont it is shown that it was a 
given number of trees growing in such a place, or 10,000/. worth 
in value of the timber on such an estate, that the testator had 
ordered to be cut down, tho subject of the devise is rendered as 
certain, as if the number, value, or situation of tho trees, had 
been spocifiod in the will.” 

So, in Ongley v. Chambers («), whero a testator devised tho 
rectory or parsonage of M., with the messuages, lands, tenements, 
tithes, hereditaments, and all and singular other tho premises 
thereunto belonging, with their and every of their rights, mem¬ 
bers and appurtenances; it was held, that lands, and a messuage 
(in addition to the parsonago house) in the same polish, which 
hod been acquired by the owners of tho rectory about two cen- 
turios ago, and had been uniformly demised and occupied with it 
since that period, and had been so purchased by and conveyed to 
tho devisor, passed: Lord Gifford, C. J., observed, that tho ex¬ 
pression was “ messuages; ” whoroas, strictly speaking, thero was 
but one messuage belonging to tho rectory, namely, tho parson- 
age-house. The having recourse to tho leases and other extrinsic Remark on 
evidence, to show what lands had been usually enjoyed with tho 
rectory, was objected to on the authority of Doe v. Brown and 
the class of cases before stated; but the distinction between the 
cases is obvious. Here it was a question of parcel or no parcel, 
the description referred to the fact, and it was governed by the 
same principle as the case suggested by Sir W. Grant of a devise 
of lands in the occupation of A. 

[In Ricketts v. Turquand (#), a testator who had purchased a Devise of "my 

(a) 8 J. B. Moo. 665, 1 Bing. 483. Oort v. langton, 2 B. & Ad. 680; Dot v. 

[(*) 1 H. L. Ca. 472; see also Dot d, Jersey, 1 B. & Aid. 650, 3 B. & Cr. 870; 
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[house and lands, which, together, were generally called and 
known as the “ Ashford Hall estate,” devised as follows:—“ As 
it is my wish and desire that all my estate in Shropshire, called 
Ashford Hall, should he sold, I do, therefore, give and devise 
the same unto” A. and B., “in trust to sell,” &o. Parol evi¬ 
dence was admitted to show what was included by the term 
“ my estate called Ashford Ilall.” Tho distinction between this 
case and Doe v. Oxcnden was clearly pointed out by Lord Cot- 
tenham , who said, “ If a testator describes lands in a particular 
parish, or in a particular locality, you cannot go into ovidonco to 
show he meant by tho general appellation to include something 
out of it. You cannot do that without contradicting tho terms 
used. Here is a term which includes more or less land, ac¬ 
cording to what was meant by the term used, and all we are 
in search of is the particular meaning of the expression which is 
used.” The distinction between a devise of “my estate of 
Ashton,” and a devise of “ my estate called Ashford Hall,” is, 
upon tho words, not very perceptible. But in Doe v. Oxcnden the 
word of was held equivalent to at, a construction whioh makes it 
easier to refer tho cases to tho opposite principles which governed 
them, and which arc in themselves clear enough.] 

TJpon the same principle, of course, it is not essential to tho 
validity of a gift, either of real or personal estate, that tho person 
who is the intonded object of tho testator’s bounty should bo 
actually pointed out on the face of the will; it is enough that 
tho testator has provided the means of ascertaining it, according 
to tho maxim, id certum est quod certum reddi potest. Nor is 
it material that tho description makes the object of gift to de¬ 
pend upon circumstances or acts of persons which are future and 
contingent, or even upon the future acts of the testator himself, 
though this is sometimes resisted as contravening the principle of 
the statutory requisition of attesting witnesses. There seems 
however to be no valid ground for tho objection. Every de¬ 
scription must more or less involve inquiry into extrinsic facts; 
and there is no reason why the ascertainment of the objects may 
not depend as well upon the acts or conduct, post or future, of 
the testator, as upon any other contingent circumstance; [pro¬ 
vided only tho acts aro not testamentary.] Hence it was decided 
in Stubbs v. Sargon (y), that a devise in favour of the persons 

[Goodtitle v. Southern, 1 M. Sc Sol. 25)9; ter, 17 Beav. 686; Sosa v. Veal, 1 Jur.N. 
1‘urrhasc v. Shallis, 2 H. & Tw. 364 ; S. 751; Harrisonv. 7/yrfc,4H.&N.806.] 
Webb v. lhjng, 1K. & J. 680 (as to -whioh (y) 2 Kee. 266, [3 My. & Cr. 607, ante, 

vide ante, p. 329, n.); Gauntlett v. Car - p. 94. 
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who might he partners of the testatrix or to whom she might soli ciiapteb m 

her business, was valid; Lord Langdale observing that if the do- 

scription be such as to distinguish tho devisoo from evory other 

person, it is sufficient, without entering into the consideration of 

the question, whether the description was acquired by the devisee 

after tho date of the will, or by the testator’s own act in the course 

of his affairs, or in the ordinary management of his property. 

[The admission or rejection of parol evidence is commonly said Buie to 
to depend in all cases on tho canon, which rejects it in tho case 
of a patent ambiguity, or “ that which appears to bo ambiguous 
upon the deed or instrument,” and admits it in tho case of a latent in deciding on 
ambiguity, or “ that which seems certain and without ambiguity 
for anything that appoaretli upon the deed or instrument, but 
there is some collateral matter, outside of the deed, that breedeth 
the ambiguity” (~). In the latter case, ambiguity being raised 
by parol evidence, may, it is said, be fairly removed by tho same 
means. But upon examination tho maxim proves not to be an 
universal guide; for, on tho one hand, there are many recognized 
authorities for tho admission of parol evidence to explain am¬ 
biguities appearing on tho faco of the will (a), while, on tho 
other hand, the existence of a latent ambiguity will certainly not, 
as appears sometimes to have boon supposed, warrant tho admis¬ 
sion in all cases indiscriminately of parol evidenco to show what 
the testator meant to have written as distinguished from what is 
the meaning of tho words ho has used (l>). It is to tho admis¬ 
sibility of this species of evidence that attention is now to bo 
turned. To say that such evidence is admissible, because tho 
ambiguity complained of has been raised by the extrinsic facts, 
is to lose sight of *the essential difference between the nature and 
effect of the evidenco which raises the ambiguity, and that by 
which it is to be removed; for the former is confined to a de¬ 
velopment of facts with reference to which tho will was written, 
and to which the language of the will expressly or tacitly refers; 
and, therefore, it lios within the strict limits of exposition, which 
it cannot be denied that the latter transgresses (c). To render 
the proposition tenable, it must be supposed to assort only that, 
if on ambiguity is introduced into an otherwise unambiguous 

[( 2 ) Bacon’s Maxims, Beg. 23. views expressed in the text have been 

(a) Doe d. Gord v. Needs, 2 M. & adopted. 

Weis. 129; Doe d. Smith v. Jersey, 2 B. lb) See cases, ante, p. 409, n. (A). 

& B. 653 ; Fonnercau v. Foyntz, 1B. 0. (c) See Wigr. Wills, 121; per Itomilly, 

C. 472; Colpoys v. Colpoys, Jac. 451, M.R., Strinyery. Gardiner, 27Bcav. 38. 

Wigr. Wills, 65, 66, 178, -whenco tho 
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[will by parol evidence of the state of the tostator’s family, or 
other circumstances, that ambiguity may be removed by further 
evidence of the same nature (d). But if this interpretation of the 
rule be admitted, all distinction between patent and latent am¬ 
biguities is lost, for in every caser the Judge by whom a will is 
to be expounded is entitled to be placed, by a knowledge of all 
the material facts of tho case, as nearly as possible in the situation 
of the testator when he wrote it. Tho conclusion is either that 
the distinction taken by the canon between latent and patent 
ambiguities is an unsubstantial one, or that the canon, in its 
second branch, asserts the admissibility of evidence to show tho 
testator’s intention (as distinguished from the meaning of his 
written words); and that, consequently, if true, its application 
must be confined to a special class of cases. 

It remains to inquire in what cases, if any, such evidence 
is admissible. Suppose then that evidence has been given of 
all the material facts and circumstances of the case, and that 
these have ultimately raised] an ambiguity by disclosing tho 
existence of more than one object or subject to which the words’ 
aro equally applicable. The uncertainty as to which of these 
was in the testator’s contemplation would, if the investigation 
stopped here, necessarily bo fatal to the gift. [Under these 
peculiar circumstances, however, declarations of the testator or 
othor direct evidence of his intention are admissible] to clear 
up the ambiguity, by pointing out (if they can) the actual sub¬ 
ject or object of gift, among the several properties or persons 
answering to tho description. [Of this nature are the examples 
given by Lord Bacon , in illustration of the maxim, “ Ambiguitas 
verborum latens verificatione suppletur; nam quod ex facto 
oritur ambiguum verificatione facti tollitur;” and are styled by 
him cases of equivocation (<?).] 

Thus, where a testator devises his manor of Dale, and it is 
found that he had at tho dato of his will *two manors, North 
Dale and South Dale, evidenco may be adduced to show whioh 
of them was intended (/). Again, if a testator, having two closes 
in tho occupation of A., devises all that his closo in A.’s occupa¬ 
tion, evidence is admissible to prove which of the two closes he 
meant to dense. 

Tho same principle, of course, is applicable (and it has been 

(d) Per AldersoH, B., 13 M. & Weis, word ambiguity, Wigr. Wills, pi. 210; 

204. Gic. Q. Tuho. III. 9.] 

[(<*) See, as to the meaning of tho (/) See 1 M. & So. 343. 
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most frequently applied) to tlio objects of a dovise. Thus, in chapter m 
Lord Chcyney's case (g), it was resolved that if a man have two 
sons, both baptized by the name of John, and, conceiving that 
the elder (who had been long absont) is dead, devise his lands, 
by his will in writing, to his son Jolm, generally, and in truth 
the elder is living; in this case the younger son may produce 
witnesses to prove his father’s intent, that ho thought tho other 
to bo dead, or that ho, at tho time of tho will made, named his 
son John the younger; for, observes Lord Coke, no inconve¬ 
nience can arise, if an averment in such case be taken (//); be¬ 
cause he who sees such will, ought at his peril to inquiro which 
John the testator intonded; which may easily bo known by him 
who wrote the will, and others who were privy to his intent. 

So, in Jones v. Newman (/'), where a testatrix devised to John Evidence ad- 
Cluer of Caloot. There were two persons, father and son, of tlnT 

that name, and evidence was admitted to show which was in- persons 
tended. One of them had subsequently died in tho testatrix’s 'th£ namtnvas 
lifetime; but, of course, that could not influence tho construe- intended, 
tion. [So, whore a testator bequeathed a legacy to “ W. It., his 
farming man,” and it appeared ho had two farming men of that 
name, evidence of the testator’s declarations in favour of ono of admitted. • 
thorn was admitted (&).] 

Again, in Doe d. Morgan v. Morgan (/), where a testator de¬ 
vised certain property to his nephew Morgan Morgan, and then 
in the same will devised other property to his nephew Morgan 
Morgan, of the village of Mothvey. It appeared that tho testator 
had two nephews of this name, one of whom lived at Mothvey, 
and the other elsewhere; it was contended that as tho first do¬ 
vise was to Morgan Morgan simpliciter, and the second dovise 
to Morgan Morgan of Mothvey, it was to be presumed that the 
testator in making this distinction had different persons in his 
contemplation, and that, this being apparent on tho face of tho 
will, parol evidence to the contrary was inadmissible; but the 
Court held that evidence of the testator’s oral declarations, made 
at the time of the will, was admissible. 

(ff) 6 Rep. 68 b. > crepancy occurs between tlie terms of 

(A) But the effect of tho doctrine is the will and the actual name or addition 
to render it necessary to the complete- of the claimant, 
ness of a title derived under a devisee, (i) W. Bl. GO. 
that it should be ascertained that there [(A) Reynolds v. Whelan, 1G L. J. Ch. 

is not more than one person answering 434.] 
to the description; bat this is seldom ( 1 ) 1 Cr. & M. 235. 
attended to in practice, unless some dis- 
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ohaptbb [In Doe <1. Gord v. Needs (m), there was a deviso to George 

Gord, the son of John Gord; anotherto George Gordjthe son of 
George Gord ; and a third to Gcor0tHh'd i the son of Gord. The 
Court of Exchequer held, that evidence of the testator’s declara¬ 
tions, that he intended George Gord, the son of George Gord, to 
take the property devised to George Gord, the son of Gord, was 
admissible : that it was clear the testator had selected a particu¬ 
lar object of his bounty; though if there had been a blank 
before the name of Gord the father, that might have made a 
difference: that if there hud been no mention in the will of any 
other George Gord, the son of a Gord, evidence of tho testator’s 
declarations would undoubtedly have been admissible, upon tho 
authorities, which wore all characterised by the fact that the words 
of tho will did describe tho object or subject intended, and tho 
evidence of the testator’s declarations had not the effect of vary¬ 
ing the instrument in any way whatever; it only enabled the 
Court to reject one of tho subjects or objects to which tho de¬ 
scription applied, and to determine which of the two tho devisor 
understood to be signified by tho description which he used in tho' 
will: that the mention in othor parts of the will of two persons, 
each answering the description of George the son of Gord, had no 
more effect for this purpose than proof by extrinsic evidence of 
tho existence of such persons, and that they were known to the 
devisor, would have had: and that though tho claimant under 
tho devise in question was more perfectly and fully described in 
another part of the will, still he was correctly, however imper¬ 
fectly, described by that devise. 

In Doe d. Allen v. Allen («), a testatrix dovised her land to 
her brother T. A. for his life, and aftor his decease to John A., 
grandson of her said brother T. A., his heirs and assigns, charged, 
nevertheless, with tho bequest of 100/. to each and every of the 
brothers and sisters of the said John A. At the time of making, 
the will, there wore two grandsons of T. A., each named John; 
but one of them, the lessor of the plaintiff, had brothers and 
sisters; the other, tho defendant, had none: it was held, that 
tho bequest to the brothers and sisters of the said John. A. did 


[(>«) 2 M. & Weis. 129. See also 
1'hiUips y. Barker , 1 Sm. & Gif. 583. 

(») 12 Ad. & Ell. 451. In Bennett 
v. Marshall , 2 K. & J. 740, tho case of 
two persons, one with several Christian 
names, tho otherwith one only, that ono 
being identical with the first Christian 


name of the former, was considered to 
be the same as the case of two persons 
bearing tho same name. It is not stated 
however what was the nature of tho 
parol evidence admitted. See also per 
Matins, V.-C., Webber v. Corbett , L. R., 
16 Eq. 518.] 
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[not oontoin a description of the devisee, so as to exclude ext rinsi o jkapteb'xxh. 
evidence in favour of the defendant’s claim, as it would have 
applied to after-born brothers and sisters; and that a declara¬ 
tion by the testatrix, of her intention in the defendant’s favour, 
was admissible.] ' 

On tho other hand, in Doe d. Westlake v. Westlake (o), where Contra, where 
the devise unto “ Matthew Westlake my brother, and to Simon proving 
Westlake my brother’s son and it appeared by the evidonce, either is af- 
that the testator had three brothers, Thomas, Bichord, and by ^ 
Matthew, each of whom had a son named Simon ; Thomas and 
Bichard were mentioned in previous parts of the will: the Court 
of King’s Benoh held, (and that in perfect consistency with the 
preceding cases (p) ), that the fact of there being sovoral brothers’ 
sons named Simon did not raise a latent ambiguity, so as to let 
in evidence of oral declarations made by the testator respecting 
his intention; it being clear, on tho face of the will, that tho 
nd^hew intended was the son of Matthow. “ My brother’s son” 
evidently meant tho son of that brother who was then particu¬ 
larly in his mind. 

[And the rosult would doubtless be the some where the evidence —or by sur- 
of surrounding circumstances disclosed reasons for tho testator cujnatances^* 
preferring one person to another of tho same name (q ): for thero 
is properly no “ ambiguity ” until all tho facts of the case have 
been given in evidence and found insufficient for a definite de¬ 
cision (/*).] 

There seems to be no doubt, though it has never been dis- To “ my 
tinctly decided, that the principle of the preceding oases applies tiiotcBtatOT 0 ’’ 
to a devise to a person sustaining a given character, as “ to my havingBoveral 
brother, son,” &C.* without specification of name; so that if the lm>th ° 1 ' 8, 
fact should happen to be, that there were more persons than ono 
to whom the description applied, parol evidence would bo ad¬ 
missible to show wliioh of them was the intended object of gift; 
for, as the uncertainty does not appear until tho parol evidence 
discloses the plurality of persons answering to the terms of the 
will, it seems to be an instonoe of that [kind of] ambiguitas latens, 

[t® remove whioh evidence of intention is permitted («).] In 

(o) 4 3* & Aid. 57; [sec also Douglas inn. 415; and Hampshire v. 'Peirce, 2 
v. Fellows , Kay, 114; Webber v. Corbett , Vos. 216—the gift to “ the four chil¬ 
li. R., 16 Eq. 518; and of. Fleming v. dren of B.”—as to which ease, how- 
Fleming, 1H. & C. 242. over, seo 6 M. & Wei. 371. Note the 

(j») See Wigram, Wills, pi. 144. difference between this case and that 
}q) Jefferies v. Hichell , 20 Beav. 15. of a gift to “ one of the sons, brothers, 

(r) Wigr. Wills, Prop. VI. and VII. &c. of A.,” 2 Vem. 625. But a devise 
(a) See aco. per Lord Thurlow, 1 Ves. “to ono of my cousin A.’s daughters 

' J.—VOL. I. F F . 
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cHAPTEBxirr. several reported oases, indeed, devises of this kind have failed, 
on account of the uncertainty of the object; but in none of them 
does parol evidence appear to have been offered to remove the 
ambiguity. 

Thus, in Dowsct v. Street (t), a bequest to the son and daughter 
of W. W. was held to bo void as to the son, on account of there 
being more than ono. So, in Doe d. Kay ter v. Joinville («)> ono 
of the grounds on which the devise to the testator’s “ brother 
and sister’s family ” failed was, that there were childron of two 
sisters of the testator, ono living and ono doad, and it did not 
appear which of them was intended. 

Whoro jmrt of Sometimes it happens that ono part of the description applies 
appiStoeach to each of several claimants in common, and another part to 
neither of them; as in the case of Careless v. Careless («’), where 
to n m)ithorf Urt tho bequest was to “Robert Careless my nephew, the son of 
StS°° ad " Joseph Careless.” It appeared by tho evidence that the testator 
had no brother named J oseph, but he had two brothers, John 
and Thomas, both mentioned in the will, each of whom had a 
son named Robert. These nephews were the respective claim¬ 
ants ; Thomas’s son relying on the fact, that in other parts of his 
will the testator had described Robert, tho son of John, in a dif¬ 
ferent manner, sometimes calling him his nophew Robert simply, 
without any further designation, and sometimes rightly Robert 
the son of John. By the parol evidence which was adduced on 
both sides, it appeared that the testator was intimatoly acquainted 
with John’s son Robert, but that Thomas’s son lived at a dis¬ 
tance, and was almost unknown to him, tho testator having been 
introduced to him but once; and it was even doubtful whether 
the testator knew that his brother Thomas frad a son of that 
name. Sir IF. Grant hold, that, as tho ambiguity was oreatod 
by facts dehors tho will, parol evidence was admissible; and the 
presumption upon tho evidence was, that the testator intended 
that nephew whom he knew best, and with whose name it is 
certain' he was acquainted. “ Supposing, however,” said the 
M. R., “ that this inaccurate description should be taken there¬ 
fore to apply to the plaintiff (John’s son), the testator has not 
always applied to him the same description, but has sometimes 
called him his nephew Robert, generally, and sometimes rightly, 

[that shall marry with a Norton within burner v. Wilton, 17 Sim. 204.] 

16 years” has been hold to mean the , (0 Amb. 176. ' 

daughter whoahallmarry a Norton, (») 3 East, 172. 
and consequently a good devise, Hate v. (v) 1 Mer. 384. 

Amherst, T. Baym. 82. See also Ash- 
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Robert the son of his brother John; and thence it is argued, that chapter xm. 
as it is plain he knew the plaintiff by his right description, so it 
cannot be imagined that he inserted a wrong description, intend¬ 
ing it should apply to him. But it must bo observed, that tho 
claim of tho plaintiff to the property given by the general descrip¬ 
tion of the testator’s nephew Robert, is not disputed, though it 
is in words equally ambiguous with this which is disputed. This 
amounts to an admission on tho part of the defendant, to the full 
extent of what the plaintiff would establish by his evidenco. 

Then it is not pretended that the testator could have meant any 
body but one of his two brothers, John and Thomas, by the 
description of Joseph Careless; nor can it be supposed that ho 
was in fact ignorant of the names of his brothers. It was there¬ 
fore a mere slip of the pen; and then what name did he intend 
to write P Not Thomas, for then it must havo been brought newly 
to his mind that he had two nephews of tho name of Robert, to 
one of whom he had already given as the son of John; and the 
necessity of distinguishing between thorn would in that caso havo 
induced him to describe the other accurately (./■). If lie had only 
ono of his nophows in his mind, during tho whole time that ho was 
making his will, it is natural to conceivo that such a mistake 
might have been made by mere inattention; but as actual igno¬ 
rance is out of the question, such a mistake would not bo recon¬ 
cilable with the supposition that tho testator at all thought of 
his other nephew Robert, so as to bring into his mind tho neces¬ 
sity of marking which of the two ho intended. During the 
time that he was making his will, therofore, he forgot (if indeed 
he ever knew) that he had any nephow called Robert besides the 
plaintiff.” . 

Again, in Still v. Uonte (//), a testator bequeathed a legacy to 
Sophia Still, daughter of Peter Still. Still had two daughters 
only, Selina and Mary Anno; and [the evidenco of the attorney 
who made the will and of another person, proving that Selina 
was the person meant, was admitted.] It is clear that if Selina 
had been the only daughter, her claim might havo been sup¬ 
ported on the terms of tho will without tho aid of extrinsic 
evidence. 

[So, in Price v. Page (3), where a testator gave a legacy to 

-Price, the son of-Price. Tho report states that the 

plaintiff was the only person who claimed tho legacy, but tho 

lx) See also Webbct' v. Corbett , L. R., (»/) G Mad. 192. 

16 Eq. 620. £(=) 4 Vcs. G79. > 

F F 2 
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chapter xnr. [executors raised the question whether the father of the plaintiff, 
to whom the description was oqually applicable, was not intended. 
Evidenoe was admitted and relied on by Sir R. P. Arden ,M.R., 
that the testator had said that he had or would provide for the 
plaintiff, and that he had left him something by his will. 

Of the thrco cases last cited, it was said by Lord Abinger , 
C. B. (ft), that they did not materially differ from the class im¬ 
mediately preceding. That they differed indeed in this, that the 
equivocal description was not entirely accurate (A); but they 
agreed in its being (although inaccurate) equally applicable to 
each claimant; and that they all concurred in this, that the inac¬ 
curate part of the description was either, as in Price v. Page, a 
mere blank, or, as in the other two cases, applicable to no person 
at all. That these, therefore, might fairly be classed also as cases 
of equivocation, and in that case" evidence of the intention of the 
testator seemed to be receivable. 

Where part of There is yet another class of cases in which it has been made 
appSto one a T ies ^ on > whether evidenoe of the naturo now under considera¬ 
tion can be legally admitted, namely, whore the description in 
the will, taken altogether, answers to no person or thing, but 
part of it applies to one, and part to another. Cases are to be 
met with, supporting tho conclusion, that a testator’s declarations 
are admissiblo to show which of the imperfectly-doscribed persons 
or things he intended to bo tho object or subject of the gift (c). 
But in] Doe d. Iliscocks v. Rkcocka (d), where part of the descrip¬ 
tion in the will applied to ono person and part to another, the 
Court of Exchequer rejected evidence of tho testator’s declara¬ 
tions, at the time of giving instructions for his will, respecting 
his aotual intention. The devise was to the testator’s son John 
H. for life, and on his decease to his (testator’s) grandson John 
H., eldest son of tho said John H. for life, and on his decease to 
the first son of the body of his said grandson John II., in tail 
male, with other remainders ovor. At the time of making the 
will, the testator’s son John II. had been twice married; he had 
by Ills first wife one son, Simon; by his second wife an eldest 
son John, and other younger children, sons and daughters. It 


and part to 
another, evi¬ 
dence of in¬ 
tention is 
inadmissible. 


[(*) In Doe v. Hiscochs, 5 M. & Weis. 
370. 

(6) Legal certainty, not perfect accu¬ 
racy, is required, see Wigr. Wills, pi. 
180. 

(c) Thomas d. Evans v. Thomas, 6T. It. 
678; Bradshaw v. Bradshaw, 2 Y. & 0. 
72; in Doe d. Chevalier v. Uth waits, 8 


Taunt. 306, 3 Moo. 304, 3 B. & Aid. 
632, sometimes cited in support of the 
same doctrine, it does not appear that 
any declarations by the testator were 
offered in evidence. The case is said 
to havo been ultimately compromised, 
per Lord Brougham, 1 H, L. Ca. 797. 
(rf) 6 M. & Weis. 363. 
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was held, that evidence of the instructions given by the testator 
for his will and of his declarations after its execution was not 
admissible to show which of these two grandsons was intended 
by the description in the will. Lord Abinger , in [delivering the 
judgment of the Court, reviewed most of the principal cases on 
this subject. In the opinion of the Court there was but one case, 
in which evidence was admissible of the testator’s declarations, 
of the instructions given for his will, and other circumstances of 
the like nature, which were not adduced for explaining the words 
or meaning of the will, but eithor to supply some deficiency or 
remove some obscurity or ambiguity. That case was where the 
meaning of the testator’s words was neither ambiguous nor ob¬ 
scure, and where the devise was, on the face of it, perfect and in¬ 
telligible, but, from some of the circumstances admitted in proof, 
an ambiguity arose as to which of the two or more persons or 
things, each answering the words in the mil, the testator intended 
to express. Though it was clear he meant one oidy, both were 
equally denoted by the words, whence there arose an “ equivoca¬ 
tion,” and evidence of previous intention might be received to 
solve this latent ambiguity; for the intention showed what ho 
meant to do; and when you knew that, you immediately per¬ 
ceived that he had done it by the words he had used, and which 
in their ordinary sense might properly bear that construction. 
It appeared to them that in all other cases parol evidenco of 
what was the testator’s intention ought to bo excluded. This 
case is generally considered to liavo settled the law upon this 
subject (c), and to decide that “ the only cases in which evidence 
to prove intention is admissible, are those in which the descrip¬ 
tion in the will ig unambiguous in its application (i. e. equally 
applicable in all its parts) to eacli of several subjects.” 

In the case of Doe v. Allen (/), the declarations admitted as 
evidence had been made by the testatrix ten months after the 
date of her will, and were objected to on that account. Lord 
Denman , C. J., concluded the judgment of the Court by saying, 
that “ none of tho cases which wero referred to in the books to 
show that declarations contemporaneous with the will wore alone 
to be received, established such a distinction. Neither had any 


1(e) Wigr. Wills, pi. 215; Blundell v. 
Gladstone, 11 Sim. 467,470, 1 Phil. 282; 
Thomson v. Hempenstall , 1 Bob. 783, 13 
Jur. 814 ; Bvrnasconi v. Atkinson , 10 
Hare, 348; Charter v. Charter , L. It., 7 
H. L. 364, 377. In Be Blackman , 16 


Beav. 377, the rulo was transgressed, 
bat the decision seems right without 
tho questionable evidence, ante, p. 379. 

(/) 12 Ad. & El. 455; Wigr. on 
Wills, 162. 
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scription. 
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[argument been adduced whioh convinced the Court that those 
subsequent to the -will ought to be excluded wherever any evi¬ 
dence of declarations could be received. They might have more 
or less weight according to the time and circumstances under 
which they were made, but their admissibility depended entirely 
on other considerations.” The same remarks would apply to 
declarations made before the will (g). 

It was Btatcd in a former page that evidence of all the material 
facts of the case was admissible to assist in the exposition of the 
will. And this statement was necessarily qualified by the inser¬ 
tion of the word material, because though the rules specially ap¬ 
plicable to tlio subject now under consideration, may not raise 
any peculiar obstacle to the admission of evidence tendered in 
support of a given fact; yet if that fact, supposing it to be 
proved, ought not to influence the construction of the will, the 
evidence in support of it is immaterial, and therefore inadmis¬ 
sible. Some examples illustrating this principle have already 
been given (It). It is further exemplified by the woll-known 
rule, that words shall be interpreted in their primary sense, if 
the contoxt and surrounding circumstances do not exclude 
such an interpretation, even though the most conclusive evi¬ 
dence of intention to use them in some popular or secondary 
sense be tendered (i): whence it follows that a person, to whom 
the terms of tho description are imperfectly applicable, may not, 
by parol evidence of facts tending to prove an intention in his 
favour, support his claim against another person exactly or more 
nearly answering to all tho particulars in the description.] 

Thus, in Delmarc v. Robello (j), where a testator in 1785 be¬ 
queathed the residue of his estate, in trust to pay the interest for 
life to all the children of his two sisters, Reyne and Estrella ; in 
case of tho doath of any, their issue to have their respective shares, 
with benefit of survivorship for want of issue. The testator died 


[(#) Langham v. Sandford ', 19 Ves. 
G49; 2Tayl.Evid.p. 1009,7thed. Lord 
Kenyon's dictum, Thomas v. Thomas , 6 
T. B. 677, seems therefore to be over¬ 
ruled. 

(A) Ante, p. 424. 

(t) Wigr. Wills, Prop. II. supra, 
417. And see Ilorwood v. Griffith, 4 D. 
M. & Q-. 708. In Grant v. Grant, L. B., 
5 0. P. 727, lilackhnru, J., cited with 
approval “Blackburn on Contracts,’' 
where it is said that in applying the 
rule a distinction must bo observed be¬ 
tween contracts and wills, and a greater 
latitude allowed in construing wills, 


because in them the testator solilo¬ 
quized, but that in a contract each party 
Bpoke to tho other: and accordingly it 
was held in that case that “nephew” 
meant “wife’s nephew,” although it 
would not have been insensible with 
reference to extrinsic circumstances if 
it had been strictly interpreted. Sed 
qu.: a testator speaks to all persons in¬ 
terested under or against his will; and 
in Welts v. Wells, L. B., 18 Eq. 605, 
Sir G. Jessel, M. B., reaffirmed Sir J. 
Wigram's proposition and declined to 
follow Grant v. Grant.~\ 

{j) 1 Yes. jun. 412. 
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in 1789, leaving three sisters: Reync , who was never married, chapter xm. 

but in 1757 changed her profession of religion from the Jewish 

to the Roman Catholic persuasion, and became a professed nun, 

and was baptized by the name of Maria Hieronyma t and lived 

at Genoa; and Estrella and Rebecca , who were married , and 

lived at Leghorn. Bebecca had several children, who set up a 

claim on the ground that the testator intended Rebecca when ho 

named Reync. Parol evidenco [of the circumstances as well as 

of testator’s declarations] in support of this claim was rejected 

by Lord Thurlow , who suggested that Maria llieronyma might 

have changed her mind, and have escaped into this country, and 

have married and had children, notwithstanding her vow. IIo 

decided, therefore, that the claim of the children of Robecca 

was untenable, inasmuch as there was a sister answering to the 

name in the will; for ho considered that the assumption of the 

conventual name did not prevent the applicability of tho former 

name : it was a part of the profession, and was not meant for 

the rest of tho world; tho former name, therefore, continued, 

and by that such persons were always spoken of. 

So, in Andrews v. Dobson (/•), where the bequest was to “ James, Evidence not 
son of Thomas Andrews, of Eastchcap, printer.” There was no exciudo ii° 
person of the nafto of Thomas Andrews in Eastcheap, but thero pernon 
was James Andrews, a printer, who lived there: lie had ono son, doacliptirai. 
named Thomas, by his first wifo, who was related to tho testator; 
ho had also a son by a second wife, named James, who was in no 
manner related to the testator. The son by tho first wifo claimed 
the legaoy, insisting that the testator meant “ Thomas, the son of 
James,” instead of “ Janies, the son of Thomas;” [and prayed 
some inquiry respecting these circumstances: ] but Sir L. Kenyon , 

M. R., said that though there were cases in which legacies were 
left to persons by nicknames, and evidonco had been admitted to 
show that the testator usually called them thereby, yet he thought 
this was beyond all precedent, and dismissed the bill. 

In this case there could have been no doubt as to the identity 
of the father ; but tho difficulty was in admitting the claim of a 
son of a different name, there being a son of the same name. 

Again, in Holmes v. Custance (/), whore there was a legacy 
to the children of Robert Holmes, “ late of Norwich, but now of 
London.” It appeared that, at the date of the will, tho testator 
had no relative named Robert y but that a person of this name, 

Ik) I Cox, 425. Westlake , 4 B. & Aid. 67, ante, p. 433 ; 

\l) 12 Vea. 279; see also Doe v. [Re Ingle's Trust, L. R., 11 Eq. 578. 
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[who was related to tho testator, and] had gone from Norwich 
to London, at the age of fourteen or sixteen, had died in London, 
a few years before, leaving a child. It was contended that the 
legacy did not apply to tho child of this person, but to the chil¬ 
dren of George Holmes, who was a relative of the testator, had 
been formerly of Norwich, and was then resident in London, and 
had several children, 6ome of whom were in habits of intimacy 
with the testator; but Sir W. Grant hold that the description 
was not so inapplicable to Robert, as to let in evidence that 
George was the person intended; that the sense of “ late” was 
not “ recently” but “ formerly;” and as to his being dead at the 
time, that the testator might not have known or might have 
forgotten it, ho being at a distance. 

[And in Wilson v. Squire (»»), whero a testator bequeathed a 
legacy to “ The London Orphan Society in the City Road,” and 
it appeared that there was no institution precisely answering 
this description, but there was one in the City Road called the 
Orphan Working School, which claimed the legacy: evidence 
was tendered that there was a society called tho London Orphan 
Asylum at Clapton, and that the testator was many years a sub¬ 
scriber to it, and in his lifetime avowed his intention of leaving 
it a legacy; but Sir J. IC Bruce held, that the^rphon Working 
School was sufficiently described by the will, and therefore that 
none of the evidence was admissible. 

In Maybank v. Brooks («) the rule was applied to a different 
species of case. A testator bequeathed a legacy to A., his exe¬ 
cutors, administrators and assigns:” A. was dead at the date of 
the will, which, however, took no notice of the fact: but the 
personal representative of A. claimed the legacy, insisting that 
the terms of the bequest made it transmissible, and in support 
of his claim proposed to read (amongst other) evidence of tho 
testator’s knowledge that A. was dead: but Lord Thurlow re¬ 
jected it, saying, “ The only fact to which evidence is afforded 
is, that the death of A. was within the knowledge of the testator. 
Tho end to which it is to be read is, that the legacy was meant 
to be transmissible: that could not be from a legatee who had 
been dead several years.” .... “I must accordingly decree 
the legacy to be lapsed” (o).] 

And even where no person actually answers to any part of the 
description in the will, it would seem, upon principle, to be im- 

[(?») 1 Y. & 0. C. C. 654. (o) See as to this, ante, p. 338. 

(a) 1 £• C. C. 84. 
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possible to admii^parol evidence [“ of intention”] in support of chapter xnx. 
the claim of one to whom the description is in every respect in- upp/ii*. 
applicable: [for the will ought to be made in writing; and if ^ 

the testator’s intention cannot be made to appear by the writing, of description 
explained by the circumstances , there is no will (p).] applies. 

Thus, Sir John Strange (q), in citing a case where the execu¬ 
tor constituted in a will was, “ my nephew Robert New,” which 
in the engrossing was written “ Nune,” and parol evidence was 
admitted, and thereupon New was declared the person meant, 
observed, that this would hardly have done, if it had not have 
been for the relative words “ my nephew,” and its appearing 
that New was the testator’s nephew, and that he had no such 
nephew as Robert Nune. 

[And in Miller v. Travers (;•), where a testator devised all his Same nilo as 
freehold and real estates whatsoever, situate in the county of ° 

Limerick , and in the city of Limerick, to trustees and their heirs. 

At the time of making his will, the testator had no real estate 
in the county of Limorick, but he had considerable real estates 
in the county of Clare: and it was held by Lord Brougham , L. C., 
assisted by Tindal , C. J., and Lord Lyndhurst, C.B., that evidence 
to prove that the testator intended his estates in the county of 
Clare to pass by the devise, and that the word Limerick was in¬ 
serted by mistake instead of Clare, was not admissible.] 

And in no instance has a total blank for the name been filled Total blanks 
up by parol evidence ( s ). In such cases, indeed, there is no cer- tobeeluppUcd. 
tain intent on the face of the will to give to any person: the tes¬ 
tator may not have definitively resolved in whose favour to 
bequeath the projected legacy (t). 

The effect of ^partial or imperfect descriptions, however, has rartial blanks 
often come under consideration. In Hunt v. Ilort [u), where BU Pl ,licd - 
the bequest was to Lady , Lord Thurlow considered it 

as equivalent to a total blank, and, therefore, that the name 


Up) Per Lord Abinger, Doe v. His- 
cocks, 5 M. & Weis. 369.] 

(q) Hampshire v. Peirce, 2 Ves. 218. 
[(»•) 8 Bing. 244, 1 M. & Sc. 342.] 
The judgment of Tindal, C. J., contains 
a full and able examination of the au¬ 
thorities. [See also Okeden ▼. Clifden, 
2 Hubs. 309; He Clergy Society, 2 K. 
& J. 615; He Peel, L. R., 2 P. & D. 
46; Barber v. Wood, 4 Ch. D. 885. 
Beaumont ▼. Fell , 2 P. W. 141, 2 Eq. 
Ca. Ab. 366, pi. 8, where a legacy to 
“Catherine Earnley” was, upon evi¬ 
dence of intention, held well bequeathed 
to Gertrude Yardley, is overruled (5 H. 


L. Ca. 168); unless it can be deemoda 
ease of nick-namo—which is question¬ 
able. The sanio may be said of Masters 
▼ . Masters, 1 P. W. 425, where on a 
legacy to “ Mrs. Sawyer” inquiry was 
directed whether Mrs. Swapper was the 
person intended. 

(#) Bay lie v. Att.-Gcn., 2 Atk. 239; 
Ulrich v. Litchfield, ib. 372 ; Taylor v. 
Richardson, 2 Drew. 16. 

(fl Per Parke , B., Doev. Needs, 2M. 
& Weis. 139.] 

(«) 3 B. C. C. 311; see also 1 M. & 
So. 351. 
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could not be supplied by parol evidence. But in Abbot v. 
Massic (x) } where the bequest was to Mr. and Mrs. Gh, Lord 
Loughborough direoted an inquiry as to who Mrs. Gk was. Of 
course, if there had been more than one person answering to the 
imperfeot description in the mil, and the evidence had failed to 
point out which of them was the intended object of the testator’s 
bounty, the bequest would, in both the preceding oases, have 
been void for uncertainty. 

[At the conclusion of his judgment in •Blundell v. Gladstone , 
the Y.-C. said he decided the case upon the words of the will, 
coupled with that evidence only which had been given as to the 
state of the Weld family at the date of the will, and which he 
thought was the only part of the ,i evidence which ought to be re¬ 
ceived (//). But besides that evidence there was parol evidence (s) 
of the testator having, both before and after making his will, 
and even after correction of his mistake, repeatedly called the 
possessor of Lulworth by the name of Edward Weld. This evi¬ 
dence had been received in the Master’s office, and in delivering 
the opinion of the Judges in D. P. (where the suit was carried), 
Parke, B., said, they thought it was rightly received (a). Hence 
it is to be inferred that evidence (to which, upon the principles 
discussed in this chapter, there is per sc no objection) of facts 
connected with the case, and which may by possibility influence 
the construction of the will, is admissible, although ultimately it 
is found to be immaterial and has to bo excluded from con¬ 
sideration (6).] 


(ar) 3 Ves. 148; [and see Re J)e 
Rosas, *2 P. D. G6. 

(y) 11 Sim. 488. 

{:) lb. 470. 


(a) 1II. L. Ca. 778, nom. Camays v. 
Blundell. 

(A) Sco also Lowe v. Lord Hunting- 
tower, 4 Hubs. 53‘I, n. ; <Sager v. Sager, 
7 Hare, 381, Wigr. Wills, pi. 103.] 
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CHAPTER XIV. 

ELECTION. 


The dooirine of election may be thus stated: That he who 
accepts a benefit under a deed or will, must adopt the whole 
contents of the instrument, conforming to all its provisions, and 
renouncing every right inconsistent with it. If, therefore, a tes¬ 
tator has alfocted to dispose of property which is not his own, and 
v has givon a benefit to the person to whom that property belongs, 
the devisee or legateo accepting the benefit so given to him must 
make good tho testator’s attempted disposition; but if, on tho 
contrary, he choose to enforco his proprietary rights against tho 
testator’s disposition, equity will sequester tho property given to 
him, for the purpose of making satisfaction out of it to tho person 
whom he has disappointed by the assertion of those rights. 

Thus where ( a ) A. seised of two acres, one in fee, and tho 
other in tail, and having two sons, by his will devised the fee- 
simple acre to his eldest son, who was issue in tail, and tho 
entailed acre to his youngest son, and died. The eldest son entered 
upon the entailed acre, whereupon the younger son brought his 
bill against his brother, that he might enjoy tho entailed acre 
devised to him, or else have an equivalent out of the feo acre; 
because his father plainly designed something for him. Lord 
Cotcper said, “ The devise of the fee acre to the elder must be 
understood to be upon the tacit condition, that he shall suffer 
the younger son to enjoy quietly, or else that the younger son 


(a) Anon., Gilb. Caa. Eq. 15; see 
also Pre. Ch. 351 ; Belt’s Suppl. to 
Vea. 250; 1 Yes. 234 ; 1B. P. 0. Toml. 
300 ; 3 ib. 167 ; Amb. 388, 1 Ed. 632; 
3 B. 0. 0. 316; 4 B. 0. 0. 21; 8. C. 

1 Yea. jun. 614; 4 B. C. 0. 38; 1 Yea. 
jun. 634; 2 Yes. jun. 367 ; ib. 693; 
ib. 644; 3Vee. 191; ib. 384; 6 Vea. 615; 
9 Yes. 369; 13 Yea. 224; 1 Dow, 249; 

2 V. & B. 187; 2Mar. 86; 1 Sw. 359 ; 
ib. 409; [3 Buss. 278 ; 4 Y. & 0. 18 ; 
2 Drew. 93.] Where several are dis¬ 


appointed the sequestered property is 
divided among them in proportion to 
the value of tho interests of which they 
are disappointed, llowella v. Jenkins , 1 
D. J. & S. 617. If the property which 
tho tostator affects to disposoof belongs 
to several, as tenant for lifo and re¬ 
mainderman (Ward v. Baugh, 4 Yes. 
623), or as tenants in common {Fytehe 
v. Fytehe , L. R.» 7 Eq. 494), each has 
a separate right of election. 


CHAPTER XIV. 

Doctrino of 

election, 

what. 
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shall have on equivalent out of the fee acre.” And he decreed 
the same accordingly. [This case is the more remarkable, as 
showing the length to which the doctrine of election has been 
carried; because the elder son was actually entitled to both acres 
by his better title as general or special heir, and took nothing 
under the will. Yet the mere intention to give him property 
by the will was held sufficient to put him to his election (i).] 
But a devisee or legatee is not precluded from claiming de¬ 
rivatively, through another, property which such other person 
has taken in opposition to the will. Thus, a man may be tenant 
by the curtesy, in respect of an estate of inheritance # taken by 
his wife in opposition to a will under which ho has acoepted 
benefits, without affecting his title to those benefits (c). [For, 
compensation having once been made by the wife (d) cannot be 
exacted a second time. And a devisee or legatee who claims 
derivatively through another to whom the will gave nothing is 
equally free; for whether the true owner took subject to an 
obligation which he has discharged, or subject to no obligation 
whatever, can make no difference: thus one co-heiress electing 
to take under a will, may retain a share which since the testator’s 
death has descended to her from a deceased co-heiress, although 
bound to give up her own original share (e). 

It must however be understood that the obligation attaches on 
whoever at the testator’s death is true owner of the property 
wrongfully disposed of, and to whom also a benefit is given by 
the will. This is the point of time to be regarded. And it 
matters not from whom, or by what previous acts or devolutions, 
such owner’s title was derived (/). Where the obligation to 
elect has once attached, the property which is taken under the 
will as bounty, however and whenever it may devolve, continues 
liable until compensation is duly made (#).] 

The doctrine of election dearly applies as well to [contingent 
as to vested rights (4); to the interest of next of kin in the unascer- 


[(6) See Schroder v. Schroder, Kay, 
584—586. But 9 Fri. 573, Richards, 
C. B., dub.] 

(c) Lady Cavan v. Fulteney, 2 Vce. 
jun. 644, 3 Ves. 384. 

[(d) 2 Vos. jun. 666. 

(!») Wilson v. Wilson, 1 De G-. & 8. 
152. And see Howells v. Jenkins, 2 J. 

6 H. 706 ; Orisscll v. Swinhoe, L. R., 
7Ea. 291. But see per Lord Moncreiff, 
L. R., 7 H. L. 79. 

(/) Cooper v. Cooper, L. R., 6 Oh. 15, 

7 H. L. 63. 


(g) Fytche v. Fytche , 19 L. T. N. S. 
343; Fickersgillr. Rodger, 5Ch.D. 163. 
Where the person to elect is dead with¬ 
out clocting, and his own property and 
that taken under the will go different 
ways, the latter is (as between the two) 
primarily liable, ib. But the disap¬ 
pointed legatees may recover to the ex¬ 
tent of the latter against his general 
estate, Rogers v. Jones, 3 Ch. D. 688. 

(A) Per Lord Loughborough, 2* Ves. 
jun. 696, 697. 
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[tained residue of an intestate’s personal estate (i); and to] rever¬ 
sionary and remote as well as to immediate interests (/,•). Lord 
Harclmcke , indeed, at one time seems to have thought that it did 
not extend to a remainder expectant on an estate tail (/); hut 
the notion stands upon no intelligible principle, and is incon¬ 
sistent with his own deoision in Graves v. Forman (wj), in which 
he would not allow an heir at law to whom an estate for life in 
remainder after an estate tail was devised, to take it without 
giving up a copyhold disposed of to another, hut upon which the 
will could not (in the then state of the law) operate, for want of 
a previous surrender. The heir it seems (strangely enough) 
elected to take the estate for lifo in remainder, and eventually 
got nothing; the tenant in tail haring acquired the fec-simplo 
by suffering a common recovery. 

It is immaterial in regard to tho doctrine of election, whether 
the testator, in disposing of that which is not his own, is aware 
of his want of title, or proceeds on tho erroneous supposition 
that ho is exercising a power of disposition which belongs to 
him; in cither case, whoever claims in opposition to the will, 
must relinquish what tho will gives him (n). This seems to 
result from the impossibility of knowing with certainty that the 
testator would not have mado the disposition, had ho been accu¬ 
rately acquainted with the title; and (as a groat Judge has 
observed,) “nothing oan bo more dangerous than to speculate 
upon what he would have dono, if he had known one thing or 
another” (o). 

A question which has been much discussed is, whether the 
principle governing cases of election under a will is forfeiture or 
compensation; or,.to speak moro explicitly, whether a person 
claiming against a will is bound to relinquish tho benefit thcroby 
given to him in toto, or only to tho oxtent of indemnifying tho 
persons disappointed by his election. The strong current of tho 
authorities, particularly those of a recent date, is in favour of 
the principle of compensation ( 7 ;); interrupted, certainly, by 

r(i) Coopery. Cooper, L. It., 6Ch. 15, («) Whistler v. ll'ebater, 2 V 08 . jun. 

7 H. L. 63. How tho valuo of such an 370 ; Thclhmon v. Woodford , 13 Id. 221; 
interest is to be ascertained, see S. C. Welby v. Welljy, 2 V. & B. 199, over- 

7 H. L. 68.] ruling 1 Cull v. RhoieeU, Ainb. 727, unless 

(A) Webby. Earl of Shaftesbury, 7 Ves. decided on the ground of tho great 

480; Wilson y. Lord John Tou nshend, 2 lapse of time, which seems probable. 
Ves. jun. 697. (o) Sco Sir 7i. 1\ Arden's judgment 

If) Lory. Bor, 3 B. P. C. Toml. 178, in Whistlery. Webster, 2 Ves. jun. 370. 
n. ( p) Webster v. Mitford, 2 Eq. Ca. Ab. 

tm) Cited 3 Ves. 67 ; [see Mahon v. 363, Htated from Reg. Lib. 1 Sw. 449; 

Morgan, 6 Ir. Jur. 173.] Bor y. Bor , 3 B. P. C. Toml. 167; Ar - 
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some dicta (y), [and by an express decision of Lord Langdale (r),] 
in favour of the doctrine of forfeiture. In Green v. Green («), 
Lord Eldon is generally supposed to have used expressions indi¬ 
cating a similar opinion. But he expressly , admits the cases to 
have deoided that tho party olooting against a mil was not bound 
to give up more than was enough to make satisfaction for that 
whioh was intended for another; and when he states the con¬ 
trary doctrine, it is with reference to the case before him, which 
arose upon a deed, “ in which,” he observed, “ as it is a contract, it 
is very difficult to say that compensation *mly is to be made ” (t). 
The doctrine of compensation was also subsequently recognized 
by the same high authority in Kerr v. Wauchope (u), as well as 
in the earlier and much-discussed caso of Lord Rancliffe v. 
Parley ns (x ); and [is now generally acoepted as the settled doo- 
trino of the Court (y)]. 

In order to raise a case of olootion, there must be a personal 
competency on the part of tho author of the attempted disposi¬ 
tion, as the doctrine is founded on intention ( z ) which supposes 
such competency. Thus, under the old law, where personalty 
was, and real estate was not, disposable by the will of a person 
under age, the hoir of the infant testator was allowed to take his 
real estate in opposition to the will, without relinquishing a 
legacy bequeathed to him by the same will (a). And though the 
disability of coverture is, in some respects, distinguishable from 
and less absolute than that of infancy, (a feme covert having, it 
-is said, a disposing mind, but not a disposing power, while an 
infant has neither tho one nor the other,) yet the principle seems, 
according to the authorities, to apply to the attempted disposi¬ 
tions of married women. If, therefore, a feme coverte, having 


desoife ▼. Bennett, 2 Dick. 463; Lewis 
v. King , 2 B. 0. C. 600; Freke y. Lord 
Barrington, 3 B. C. C. 284 ; Blake v. 
Bunbury, 1 Ves. iun. 623; Whistler v. 
Webster , 2 Ves. jun. 372; Lady Cavan 
y. Bulteney, 2 Ves. jun. 660 ; Ward v. 
Baugh, 4 Ves. 627; Bash wood v. Teyton, 
18 Ves. 49; Welby v. Welby, 2 V. &B. 
190 ; (seo these cases stated Grctton v. 
Howard, 1 Sw. 433 n.;) [Tibbitts y. 
Tibbitts, Jae. 317.] 

(y) Cowper v. Scott, 3 P. W. 119; 
Cookes v. Hellier, 1 Ves. 236; Morris v. 
Burroughs, 1 Atk. 404; Villareal y. Lord 
Galway, 1 B. C. 0. 292, n.; Wilson y. 
Townshend, 2 Vos. jun. 697; Wilson v. 
Mount, 3 Ves. 194; Broome y.Monck, 10 
Ves. 609; Thellusson v. Woodford, 13 
Ves. 220. 


[(>j Greenwood y. Benny, 12 Bear. 
406.] 

(#) 2 Mer. 86. 

It) 19 Ves. 668. 

(«) 1 Bli. 1. 

(#) 6 Dow, 149. 

[(y) Schroder v. Schroder, Kay, 678 ; 
Howells y. Jenkins, 1 D. J. & S. 617 ; 
Cooper v. Cooper, L. R., 6 Oh. 16, 7 H. 
L. 63.] But 1 Roper’s Husband and 
Wife, by Jacob, 666, n. is contrary ; 
[see also Sug. Pow. p. 676, 8th ea., 
where the doctrine of iorfeiture is also 
preferred.] 

(s) I. e. a disposing intention, not an 
intention to put the owner to ms elec¬ 
tion. See per Lord Cairns, Coopery. 
Cooper, L. R., 7 H. L. 67. 

(a) Hearle y. Greenbmk, 1 Ves. 298. 
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a testamentary power, makes an appointment by will in favour 
of her husband, and by the same will professes to bequeath to 
another personal estate to which her power does not extend, the 
husband may take the benefit appointed to him, and also defeat 
the intended bequest of the other property, by tho assertion of 
his marital right (6). 

It formerly happened, (and may still ooour under a will which 
is regulated by the old law,) that a testator, by a will sufficient 
in point of execution to pass personal estate, but not adequately 
attested for the ’devise of freehold estate, dovised such estate 
away from the heir, to whom, by the same will, he bequeathed 
a legacy. In suoh cases tho. heir is allowod to disappoint tho 
testator’s attempted disposition, by claiming the estate in virtue 
of his titlo by descent, and, at the same time, take his legacy, 
on the ground that the want of a due execution precludes all 
judicial recognition of the fact of tho testator having intended 
to dovise freehold estates; and, therefore, the will cannot bo read 
as a disposition of suoh estates for tho purpose even of raising a 
case of election against the heir (<?). If, however, tho legacy to 
the heir is bequeathed upon tho express condition that he shall 
confirm the devise, the case is otherwise: the heir then is not 
permitted to accept tho benefit conferred upon him by the will, 
without performing the condition whioh the testator has ex¬ 
pressly annexed to the enjoyment of his bounty (d). 

Of course this question cannot now arise under wills made or 
republished since the year 1837, which, if sufficiently exeouted 
for the bequest of a personal legacy, will also bo effectual to dis¬ 
pose of freehold estate. Nor is this the only instance in whioh 
tho statute 1 Vict..has tended to narrow the practical range of 
the dootrine under consideration; for now that the devising power 
extends to after-acquired real estate, it can no longer be a ques¬ 
tion (as formerly (c)), whether the testator has, by attempting to 


(l>) Rich v. Cockell, 9 Yes, 370; [Coutta 
v. Acworth , L. R., 9Eq. 519, is contra; 
but the point was not taken. In Blaik- 
look v. Qrindle, L. R., 7 Eq. 215, the 
invalid bequest purported to be in ex¬ 
ercise of a power given to f. o. if she 
died before her husband. The will was 
mode in his lifetime, but he afterwards 
died before ids wife, so that the point 
did not arise. A r to the capacity of 
f. e. to elect, see Frank v. Frank , 3 My. 
& Or. 171; Wally. Wall, 16 Sim. 613; 
Wilson v. Toumshend , 2 Yes. jun. 693.] 
(e) Hearle v. Qreenbank, 1 Yes. 298, 
3Atk. 697,716; Carey y. Askew, 1 Cox, 


241; Sheddon v. Goodrich , 8 Ves. 481; 
Brodie v. Barry, 2 V. & B. 127; Gardi¬ 
ner v. Fell, 1 J. & W. 22; [ Wilson v. 
Wilson, 1 De G-. & S. 152, seems contra. 
But see as to that case Middlcbrook v. 
Bromley, 9 Jur. N. S. 614 ; and per Lord 
Aleanley Buckridgcv. Ingram, 2Vch. jun. 
665, cited by Lord Eldon, 8 Vos. 500]. 
Id) Boughton v. Boughton, 2 Ves. 12. 
(e) See Churchman v. Ireland, 4 Sim. 
629, [1 R. & My. 250: Tennant v. Ten¬ 
nant, 2 LI. & G. 516; Schroder y. Schro¬ 
der, Kay 678, 24 L. J. Gh. 610; Sauce 
v. Truwhitt, 2 J. & II. 216; ante p.322. 
In Schroder v. Schroder the testator (who 


447 


CHAPTER XIV. 


Heir when 
put to lus 
election. 


Effect of 
1 Viet. c. 26, 
on doctrino. 



PDF Compressor Pro 


448 


CHAPTEBXIV. 


In what oases 
a Scotch heir 
in put to 
election by 
English will. 


ELECTION. 

dispose of the real estate to which he may bo entitled at his de¬ 
cease, raised a oase of election against the heir in respect of such 
property. [Even before the act, the heir was hold not to he put 
to his election in cases of revocation by alteration of estate (/). 

Nearly allied to the cases last noticed, are those where a tes¬ 
tator entitled to heritable property in Scotland, affects by will in 
the English form, ineffectual to pass the Scotch property, to de¬ 
vise it away from the Scotch heir, at the same time giving him 
property in England. It seems now well settled that in such 
cases, if the English will purports to give tho Sootch property 
either by name or under tho general denomination of proporty 
in Scotland (</), or of property “ in .any part of the United King¬ 
dom” (//), tho Scotch heir is put to his eleotion, while, on tho 
other hand, a devise in general terms of all the testator’s pro¬ 
perty whatsoever and wheresoever is held to refer only to suoh 
property as he has power to give by tho will, and the Scotch 
heir may claim both by descent and undor tho will (/); the first 
proposition also seems to apply where the disposition is in the 
Scotch form, but not sufficient to pass lands in England away 
from tho English hoir (/), and it is presumed the latter propo¬ 
sition would be held to apply also, as the doctrine of approbate 
and reprobate in Scotland, and of election in England, seem to 
bo identical (/). 


[died before tho act 3 & 4Will.4,c. 106, 
s. 3, came into operation,) after making 
his will, which purported to devise his 
after-acquired real estates, contracted 
to buy a certain estate, and then made 
a codicil directing his trustees to com¬ 
plete tho purchase, and hold the estate 
on tho trusts of tho will, which wero 
partly in favour of the hoir; afterwards 
the codicil was revoked by a convey¬ 
ance to uses to bar dower in the testa¬ 
tor’s favour, (vide ante, p. 155,) audit 
was held that tlio hoir must elect. But 
if a testator before 1838, devised estute 
A., which ho had contracted to buy, to 
one person , and estate B., with all other 
estatOB which he might subsequently 
acquire to another , and gave benefits 
to his heir, and afterwards took a con¬ 
veyance of estate A. to uses to bar dower 
in his own favour and acquired other 
estates, it was questioned by tho V. -C. 
whether tho heir -was bound to elect; 
for there was no intention to give estate 
A. to tho devisee of B., and the whole 
doctrine of election proceeded so en¬ 
tirely on the ground of intention, that 
perhaps the heir might be entitled to 
retain the estate against both devisees, 


neither of whom would have a better 
right against him than the other. 

(/) Vlowdcn v. Hyde, 2 Sim. N. S. 
171; Tennant v. Tennant , 2 LI. & Go. 
510; Sugd. Pow. 577, 8th cd. 

(y) Jirotfie v. Harry, 2 V. & B. 127 ; 
Reynolds v. Torin, 1 Russ. 129; M'Cafl 
v. M l Call, 1 Dm. 283. 

(h) Orrcll v. Orrell, L. R., 6 Ch. 302. 
(») Johnson v. Telford, 1 R. & My. 
244 ; Allen v. Anderson, 5 Hare, 163 ; 
Maxwell v. Maxwell, 16Beav. 106, 2D. 
M. & Gk 705. 

(A) Bandas v. Bandas , 2 D. & Cl. 
349. The Scotch Courts therefore, 
unlike tho English Courts, will read 
against the English heir an instrument 
imperfectly executed according to the 
Statute of Frauds, so as to put him to 
an election; and in like manner tho 
English Courts (treating the Scotch 
heir differently from the English hpir, 
Betrar v. Maitland, L. R., 2 Eq. 834) 
will read against tho Scotch heir an 
instrument insufficient according to tho 
law of Scotland to disinherit him. 

(/) 2 D. & Cl. 352, 1 Bligh, 21, 16 
Beav. 107. 
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[It ifi dear that the doctrine of election is applicable to cases of 
appointment under a power, so that if one having a special power 
by his will gives benefits out of his own property to the objects 
of the power, and appoints the subject of the power to strangers, 
the former will be obliged to elect in favour of the latter (m). 
But in cases whero the appointment is made to the objects of tho 
power absolutely, and the donee suporadds a proviso or condition 
in favour of strangers to the power; though the proviso is void, 
no case of election arises. The Court reads tho will as if all the 
passages in which such attempts aro made were swept out of it, 
for all purposes; i.e., not only so far as they attempt toregulato 
the quantum of interest to be enjoyed by tho appointee, but also 
so far as thoy might othcrwiso havo been relied upon as raising 
a case of olection (;*). A residuary appointment that carries an 
ill-appointed portion of the fund is in this respect undistinguish- 
able from an absolute appointment with ineffectual modifications. 
Thus where the donee of a special power appointed part of tho 
fund upon trusts that were void for remoteness, and the residue 
to A. and B., to whom also he bequeathed part of his own es¬ 
tate, it was held first that the ill-appointed part did not pass as 
in dofault of appointment, but fell into tho residue, and secondly 
that A. and B. were not bound to elect in favour of tho remoto 
objects. Sir W. James, V.-C., collected from tho authorities 
that “ Tho rule as to election is to bo applied as between a 
gift under a will and a claim dehors the will and adverso to it, 
and is not to be applied as between one clauso in a will and 
another clause in the same will.” Nor was it to bo applied in 
aid of a gift which violated the law against perpetuity (o). 

With the rule a% thus stated by the Y.-C. agree those cases 
which have determined that whero by the same will several pro¬ 
perties are given to the same person, somo beneficial and the 
others burdensome, he is generally at liberty to accept tho former 
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[(«) Whittier v. Webster, 2Ves. jun. 
370; and'see Fearon y. Fearon, 3 Ir. Oh. 
Rep. 10 ; Reid v. Reid, 25 Eeav. 469 ; 
Tomkynsx. Blane, 28 Beav. 422; Cooper 
v. Cooper, L. B., 6 Oh. 16, 7 H. L. 63. 

(m) 1 Carver v. Bowks, 2 R. & My. 301; 
Church y. Kemble, 6 Sim. 626 ; Blacket 
y. lamb, 14 Beav. 482 ; Woolridge y. 
Woolridge, Johns. 63; Churchill y. 
Churchill, L. R., 6 Eq. 44. The doubts 
expressed in Moriarty y. Martin, 3 Ir. 
Cb.Ttep. 26, whether this iB law ex¬ 
cept in eases where the proviso is in 
terms “so far as lawfully may be” (as 

J.—VOL. I. 


in Carver y. Bowles) have not prevailed. 
And see the doctrine recognized Roach 
v. Trood, 3 Ch. D. 444, whero however 
it was excluded by the appointee hav¬ 
ing executed the appointment (which 
was by deed) and so accepted tbo pro¬ 
viso. As to tho question whether tho 
appointment is in tho first instance ab¬ 
solute, vide ante, p. 205. 

(o) Wollaston ▼. King, L. B., 8 Eq. 
166; Wallinger v. Wallinger, I R. 9 
Eq. 301; Burton v. Newbery, 1 Ch. If. 
242; Bissey v. Flight , 3 Ch. D. 274. 


G O 
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[and reject the latter (p) t although by so doing he throws a bur¬ 
den on the testator’s general estate, which, if he accepted both, 
must be borne by himself; as where the repudiated gift com- 
. prises shares in a company which, after the testator’s death, fails, 
and is wound up, tho shareholders boing called on to contribute ( q ), 
or where tho subject is leasehold property, in respect of which 
tho testator was liable at his death under his covenant to re¬ 
pair (/■). But tho quostion is one of intention, and, therefore, 
where a testator bequoathed an annuity to A., and also a lease¬ 
hold houso held at a rack ront beyond its value, Sir J. Leach , M. It., 
thinking that tho plain intontion of the testator was that his estate 
should no longer be subjoct to the rent of the leasehold house, 
held that tho legatee must tako both bequests or neither (ft). 

Again, wkoro ono, having a testamentary power of appoint¬ 
ment over a fund which in default of appointment belongs to A., 
makes his will and thereby expressly declares that ho abstains 
from making any appointment, on tho ground that the fund will 
devolve (as he supposes) on 13., and gives A. certain benefits by 
his will; A. is not put to his election, since by taking both ho 
disappoints no actual disposition of tho testator: all that can 
bo said is that the testator was mistaken (t). 

A case of election arises whore a testator, whether under a 
power or not, gives property which belongs to ono person to 
another, and gives to the former property of his, the testator’s: 
but there must bo somo free disposable property given to the 
person who is put to his election, which, if he elects to tako 
against the will, may be laid hold of to compensate the dis¬ 
appointed devisees. The doctrine is therefore inapplicable where 
the will deals only with property subjeot to 1 special powers of 
appointment. Thus, where a man had an exclusive power of 
appointing an estate to his children and grandchildren, an<T an 
exclusive power of appointing a fund to his children only; and 
appointed the estate to some of his children, and tho fund to his 
children and to # a grandchild. It was held that the children 
were not bound to elect between giving effect to the appoint¬ 
ment of a share in the fund to the grandchild and rejecting the 
estate appointed to them under the first power («).] 

The doctrine of election has beon held not to apply to creditors; 


Andrew v. Trinity Hall, 9 Yea. 

(a) Moffett v. Bates, 3 Sm. & Gif. 468. 
(rj Warren v. Rudall, 1 J. & H. 1. 
(a) Talbot v. Earl of Radnor, 3 My. & 


K. 254. 

(t) Zany slow v. Lang slow, 21 Beav. 
652; see also Box v. Barrett, L. II., 3 
Eq. 244; and post, Cli. XVII. 

{u) Re Fouler's Trusts, 27 Beav. 362.] 


PDF Compressor Pro 


ELECTION. 451 

and, therefore, where a testator appropriated to the payment of ciiawkb xiv. 
debts property which was not liablo thereto, and by the same 
will disposed of, in favour of other persons, property which was 
by law assets for the paymont of debts, it was held that the 
creditors might tako the latter in subversion of tlio testator’s 
devise, without abandoning their claim to the former (r). And 
where a testator devised for payment of debts certain lands, (in¬ 
cluding some which wero not his own, but belonged to his son,) 
the son was allowed to participate as a creditor in tho provision 
for debts, out of the other property, without relinquishing his 
own estate to the creditors (rr). 33ut now real estates of every 
description are assets for the paymont of debts (<r). 

At one period it was doubted whethor evidenco dehors tho in- Whether 
strument was admissible for the purposo of showing that a testator 
considered that to bo his own which did not actually belong 
to him, or was not under his disposing power. In the well- 
known case of Pulteney v. Darlington (y), rent-rolls and steward’s 
accounts wero admitted to prove that tho testator dealt as abso¬ 
lute owner with lands of which ho was only tenant in tail, and, 
consequently, that he must have intended them to pass under a 
general devise of his real estate, so as to impose election on tho 
heir in tail, to whom, by tho same will, a benefit was given, 
though tho testator had a largo estate of his own, to which tho 
words were applicable (s). 

Lord Commissioner Eyre, however, in Blake v. Banbury (a), 
laid it down, that “ the intent of the tostator to dispose of that 
which was not his, ought to appear on tho will.” Tho admis¬ 
sibility of extrinsio evidenco, too, was strongly denied by Lord 
Loughborough, in Stratton v. Best (b); and the samo Judge ex¬ 
pressed his disapprobation of Pultcney v. Lord Darlington, in 
Hatter v. Maclean (c); as did Lord Eldon in Pole v. Lord 
Somers (d), and Drucc v. Dennison (<?). In tho latter case, how¬ 
ever, L<ord Eldon admitted a statement of property written by 
the testator, and books of account, as evidence that he considered 
himself to be owner, and, as such, intended to dispose of certain 
messuages and leases, the property of his wife, part of which the 


(t>) Kidney v. Cousmakcr, 12 Ves. 136; 
see also Clarke v. Guise, 2 Ves. 617. 

(to) Beg v. Beg , 2 P. W. 412. 

t Ch. XLVI. s. 1. 

2 Yob. jun. 644, and 3 Ves. 384. 
See also Hinchcliffe v. Uinchclife , 
s. 616; Butter v. Maclean , 4 Yes. 
631; Pole v. Lord Somers, 6 Yes. 309; 


and Bruce v. Bcnnison, ib. 386; and seo 
Finch v. Finch, 4 B. 0. C. 38, 1 Ves. 
jun. 634. 

(a) 1 Yes. jun. 623. 

b) 1 Ves. jun. 285. 

c) 4 Ves. 637. 

’rf) 6 Yes. 322. 

>) Ib. 402. 
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chapter xiv. testator had made his own by alienation; bnt Lord Eldon seems 
to have regarded the papers themselves as testamentary, and to 
have thought that he must cither admit the testator’s explanatory 
statement as extrinsic evidence, or give the parties an oppor¬ 
tunity of propounding it as part of the will in the Ecclesiastical 
Court. However, in a subsequent case (/) ho observed that he 
* thought the rules as to election had been settled: “It must 
appear on the face of the will, that the testator proposes that 
there should be an election, and as to what subjects.” And he 
referred to Drucc v. Dennison as standing, to some extont at least, 
on the special ground which has been noticed. lie also adverted 
to a case of Andrews v. Lemon , whore a testator bequeathed all 
his porsonal property (he having personal property of his own, 
and also porsonal property not so striotly his own, but which ho 
had powor to dispose of by deed or will,) for purposes for which 
his own was insufficient; Sir L. Kenyon , M. It., directed an 
inquiry whothor by personal property he meant his own striotly, 
or intended to include both: but when the evidence was takon, he 
was so much struck with his own decision, that he said, “ Though 
the evidence has boon taken, I shall not now admit one word of 
it, it being necessary, for tho general interests of mankind, that 
persons should in their wills state clearly what they mean.” 

The doctrine thus earnestly advocated by these eminent Judges 
has prevailed in subsequent cases. As in Clemcntson v. Gandy (y), 
whero parol evidenco was tendered for the purpose of showing 
that the testatrix had supposed herself to bo absolute owner of, 
and intended to include in the residuary bequest in her will, 
certain settled property, in which she had only a life interest, in 
order to raiso a case of election against a legatee under the will, 
who also took an interest in such property under the settlement; 
but the evidence was rojeoted, Lord Lang dale, M. It., observing 
that tho intention to dispose must in all cases appear by the will 
itself; that there was no ambiguity in tho expressions the testa¬ 
trix had employed; and extrinsio evidence for tho purpose of 
contradicting tho intention was inadmissible. 

With respect to the intention, as manifested by the will itself, 
in order to & to bo observed, that, in order to raise a cose of eleotion, it 

raise a case of must be clear and decisive; for if the testator’s expressions will 
election. A 


Parol evi¬ 
dence re¬ 
jected. 


Expressions 
must bo clear 


(/) Doe v. Chichester , 4 Dow, 76, 89, 
90. 

(g) 1 Kee. 309; sec also Dixon v. 
Sawpson, 2 Y. & C. 566. [Tho ex¬ 


ploded doctrine of Pulteney v. Darling¬ 
ton was treated obiter as law by Jessel, 
M.li., 5 Oh. D. 171; but the subse¬ 
quent cases wero not cited.] 
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admit of being restricted to property belonging to or disposable mrinnm xrv. 
by him, the inference will be, that ho did not mean them to 
apply to that over which he had no disposing power. Thus, in 
Bummer v. Pitcher (A), where the testator having, before making 
his will, transferred certain 4/. per cent, and 51. per cent, stock 
(then forming the whole of his funded property), into the joint 
names of himself and his wife, bequeathed tho rents of his lease¬ 
hold houses, and the interest of all his funded property or estate , 
of whatsoever kind, to trustees, upon trust for his wifo for life, 
and after her decease upon trust to pay divers legacies of 41. 
per cent, stock, the aggregate amount of which fell short by 
50/. only of the amount of stock of that description so formerly 
transferred by him: he afterwards made some further pur¬ 
chases of 54 per cent, stock, taking the transfers in tho joint 
names of himself and his wife. The testator at his death left 
no funded property, except tho 41. per cents, and 51. per cents, 
before mentioned, exclusive of which his assets were greatly in¬ 
adequate to pay his legacies. It was held first, that all the sums 
of stock then standing in the joint namos of tho husband and 
wife, and whether transferred before or after tho date of his 
will, became, by survivoi^hip, the absolute property of the wife ; 
seoondly, that the will did not purport to dispose of tho stock 
in terms sufficiently distinct and explicit to put the wifo to hor 
election (i). 

In like manner a general devise of the testator’s real estato General dc- 
has always been held to show an intention to give what strictly toproperty^ 
and properly belonged to him, and nothing more, even if the testator, 
testator had no real estate of his own upon which the devise 
could operate; for though a goneral disposition would not, in 
wills made beforo the year 1838, pass aftor-acquired real estate, 
and, therefore, the presumption rather is that tho testator, in 
framing such a devise, had a particular property in his contem¬ 
plation ; yet the presumption is not of such force as alone to 
constitute an adequate ground for holding a gift of the testator’s 
property to comprise what belonged to another; a conclusion 
which seems to be more improbable than the supposition that 


(A) 6 Sim. 35; 2 My* & K. 262; eco 
also Crabb v. Crabby 1 Mv. & K. 611; 
\Blommart v. Player, 2 S. & St. 697; 
Parker v. Carter, 4 Hare, 411; Smith v. 
Lync, 2 T. & C. 0. 0. 346; Seaman v. 
Woods, 24 Beav. 381. 

(i) See Att-Gcn. v. Fletcher, 6 L. J. 
H. S. Oh. 75;] and compare Shuttlcmrth 


v. Greaves, 4 My. & Or. 38, where certain 
canal shares standing in the joint names 
of tho testator and his wifo were held to 
be intended to pass under a bequest of 
11 my shares in tho N. Canal Naviga¬ 
tion,” so as to put tho wife to her elec¬ 
tion, tho testator having no shares of his 
own answering to the description. 
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ELECTION. 

the testator introduced into his will a general or residuary dis¬ 
position, without haying in view any particular property. 

The same principle was hold, in Timetccll v. Perkins (£), to 
apply to a devise of a specified kind of property, as “ ground- 
rents in regard to which, however, it is to ho observed, that 
the bequest would have included, and, therefore, might have 
been designed to include, leasehold ground-rents purchased by 
the testator after the making of the will; so that no inforence 
that he had not his own property in contemplation arises from 
the circumstance of his not having any such when he made his 
will; and the same remark applies to devises affecting even real 
estate in wills made or republished since the year 1837, which 
(as already shown (/) ) aro operative on after-acquired property 
of this description. * 

With respect, however, to wills which are subject to the old 
law, it is to bo observed, that, though a general devise is (as we 
have seen) construed as comprising property belonging to the 
testator and that only, oven when there is nothing properly and 
strictly his own on which it can operate; yet a devise of lands 
answoring to a particular locality seems to stand upon a different 
footing. It is hardly to be supposed t^at a testator would make 
such a devise without having a particular property in view. In 
Read v. Crop (m), however, where a testator had devised all his 
freehold and copyhold estates at Roydon, Thorley, Epping, and 
Witham, in the counties of Essex and Herts (which copyholds 
he had surrendered to the use of his will,) to his wife for lifo, 
and after her deceaso in trust for his children; and it appeared 
that the testator, at tho timo of his death, (quaere, at the making 
of his will ?) was seised in fee of a copyhold* estate at Witham, 
and also of the moiety of an estate at Thorley, to tho other 
moiety of which he and his wife were entitled in her own right; 
they wero also seised in her right of two copyhold estates at 
Roydon and Epping; but in these places the testator, in his 
own right, had no property. It was contended, that the testator 
having taken upon himself to deviso his wife’s estates, Blie must 
be put to her election; but Lord Thurlow said, that the testator 
had described what he meant to devise by the words, “ the estates 
which he had surrendered.” He had not surrendered any of 
his wife’s estates, so that they could not pass by the devise. 
According to anothor report {u) y his Lordship said: “I think 
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iheso words are too loose to raise the construction contended for. 
If he had devised all his estates generally, thero would havo 
been no doubt; and I oannot think that his mentioning his 
estates in the four places by name is sufficient to make me sup¬ 
pose that he meant to devise his wife’s estates. As to Thorloy, 
there can be no pretence for it, since ho had an estate thero to 
unswor the description; and I think, therefore, the wife is not 
called upon to make an election.” 

Lord Thurlow’s remarks, it is conceived, must he taken in 
connexion with the special circumstances of tho case before tho 
Court; for he could hardly mean to affirm, as a general position, 
that where a testator devises all his lands at A., having no other 
property there than lands which he holds in right of his wife, ho 
is not to be presumed as intending to dispose of that property. 
Tho difference between such a case and that of a general devise 
of all the testator’s real cstato is obvious. The reference to 
locality shows that ho has a particular proporty in view; and if 
ft be answered that every devise, however general in its terms, 
is specific, we may (without denying this as a gcnoral principle) 
reply, that such clauses aro frequently insorted in wills to take 
in any proporty which may have escaped tho testator’s recollec¬ 
tion, or may not be within his knowledge; which cannot bo 
affirmed of a devise of lands in a particular parish or tow, or 
even county. Such a question, however, will present itself under 
a different aspect in regard to wills made since the year 1837, 
which (we have seen (o)) speak, in reference to tho property 
comprised in them, from the death; [though even with regard 
to them, if they dovise lands in a particular locality, it is diffi¬ 
cult to say that n<* inference that the testator had somo specific 
property in view arises from the fact of his having none of his 
own to satisfy the devise at the date of its execution ; for it is a 
whimsical intention to imputo to a testator, when ho affects to 
dispose of all property of a particular character, of which he 
has now, or may hereafter have power to dispose, that ho makes 
that disposition without tho least suspicion that he has then any 
property of that description, and solely with the notion that he 
may thereafter buy some such property (p ). Where tho devise 
is specific in the sense of being a gift of a particular estate, as 
“ my B. property,” the wife alone and not the devisor being 
entitled to that property, she must undoubtedly elect (q). And 
(o) Ante, Chap. X. (q) Whitley v. Whitley, 31 Bcay. 173 


CnAPTEB XIV. 


Suggested 
distinction be¬ 
tween general 
devises and 
^viscs re¬ 
stricted by 
locality. 


How affected 
by 1 Viet. c. 2G. 


Ante, Chap. X. 

f(p) Per Wood,Y.~0., Uatickey. Petert, (will in 1867). 

4 K. Sc J. 466. 
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Padbury y. 
Clark. 


Swan v.. 
Holmes. 


[where (r) a testator was seised of freeholds in fee simple and of 
copyholds in tail, and himself occupied parts of each, and had 
let other parts of each to tenants at entire rents, and then by 
will, dated in 1859, devised his “ real estate ” upon trust as to 
the “ lands occupied by him ” for his wife, and confirmed his 
tenants “ in their present occupations at their present rents ” for 
twenty-one years; it was held that the heir in tail of the copy- 
holds (to whom an annuity was bequeathed) must elect.] 

But the most numerous as well as the most difficult class of 
cases with which the Courts have had to deal, consists of those 
in which tho testator and the person against whom the election 
is sought to bo raised, have each an undivided share or [some 
partial or limited] interest in the property; and in which, there¬ 
fore, the question is not, as in the cases before discussed, simply 
whether the testator referred to particular tenements, but whether 
he intended the devise to comprise such property, inclusive of the 
interest of his co-owner. [Thus, in Padbury v. Clark (s), the 
testator being entitled to a moiety of a freehold house, devise® 
“ all that my freehold messuago, &c., now on lease to A. 'and in 
his occupation,” giving the person entitled to the remaining 
moiety benefits under liis will; ho was also entitled to a moiety 
of some other property, which ho devised by the description of 
“ all that my moiety,” &o. Lord Cottenham observed that ho 
found no ground for a doubt as to tho intention to give the en¬ 
tirety ; that the words were ample, complete and correct' for that 
purpose, but wholly inapplicable to the supposed gift of a moiety 
only : and that if this wore matter of any doubt, this construc¬ 
tion would be strongly corroborated by the other devise, which 
Bhowed how tho testator described a moiety .when his intontion 
was to give only a moiety. Tho L. C. therefore held that tho 
owner of the other moiety must elect. A direction to repair the 
specifically described property would likewise corroborate this 
construction (t ); but it would appear from Lord Cottenham 1 8 
judgment, and from subsequent authorities («), that a speoifio 
devise as of tho entiro subject will generally suffice, without such 
assistance, to put the co-ownor to his election. 

So, in Swan v. Holmes (%), whore a sum of 10,000/. consols 
stood settled in trust for two sisters for life, and after their 


S *) Honywoody.Forster, 30Boav. 14. 
2 Mac. & G. 298. 

Howells v. Jenkins, 2 J. & H. 706. 
There was no suoh direction in Padbury 
v. Clark. 


(«) Wilkinson v. Dent, L. R., 6 Gh. 
339 ; Fitzsimons v. Fitzsimons, 28 Bear. 
417; Miller v. Thurgood, 33 Bear. 496. 

(x) 19 Beav. 471; see remarks on 
Reynolds v. Torin, post, p. 466. 
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[deaths, two-thirds of the oapital in trust for their brother, and. chaptbb xrv. 

one-third in truBt for their sisters; and the brother bequeathed -~~— 

the whole of his property to trustees, as to port on certain trusts 
for his sisters; and he afterwards bequeathed the property, “in¬ 
cluding the 10,000/. trust money,” to other persons; it was held 
that the sisters must elect between the benefits given them by 
the will, and their interest in the 10,000/. consols. 

So, where the testator has a rovorsion only in the lands devised, Question, 
it frequently becomes a question whether ho intended to confine tatorTaviii*g 
the will to that estate, or to include in it the immediate and reversion 
absolute interest. Prima facie, the testator must of course be toineludetho 
understood to refer only to what he had power to dispose °f* 

But the context of the will must ho examined, to see whether an 
intention to include also what he had no such power to dispose 
of, he indicated; and for this purpose, notwithstanding somo 
strong expressions tending to show tho difficulty of applying the 
doctrine of election to such cases (y), the ordinary rules for col¬ 
lecting the testator’s intention must he observed, the question 
being simply, what does the testator mean? If ho has subjected 
the lands in question to limitations which, if the doviso bo limitod 
to tho reversion, cannot, or probably will not, over take effect, or 
has conferred powers on the devisees which, on the same hy¬ 
pothesis, they can never exercise, tho intontion to include tho 
immediate intcrost will bo sufficiently established (s). But these 
indications of intention will not prevail against an express and 
unreserved confirmation of the settlement creating the estates 
which precede the testator’s reversion. Express declaration 
overrides conjecture, however probable (a). 

Again, if a testator, having an estate subject to an incumbrance, Similar ques- 
simply devises the estate without saying more, he is to be taken toSator uTcn- 
to mean the estate in its actual condition; and the incumbrancer 
to whom other benefits are given by the will, is not, in such a branoes. 
case, put to his election; still less, if the beneficiary be entitled 
only to participate in the incumbrances with- others to whom no 
-benefit is given by the will (b). So if, being an incumbrancer 
only, the testator devise tho estate, this may be satisfied without 


[(y) See per Lord Eldon, in Rancliffe 
V. Parkyns, 6 Dow, 149. 

(s) WeVby ▼. Welby , 2 V. & B. 187; 
Wintour v. Clifton , 21 Bear. 447, 8 D., 
M. & G-. 641; Ustioke v. Peters, 4 K. & 
J. 437. 


(a) Rancliffe v. Parkyns , 6 Dow, 149. 
But confirmation of a portion of the set¬ 
tlement leaves tho remaining portiorf 
unconfirmed, Blake ▼. Bunbury, 1 Yes. 
jun. 514. 

(b) Stephens v. Stephens, 3 Drew. 697, 
1 De GL & J. 62.] 
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[imputing an intention to dispose of more than his own in¬ 
terest (c). 

A similar question, and ono which has been frequently 
agitated, is] whether the widow of a testator [to whom she was 
married before 1834] is preoludod, by a bonefit given to her by 
his will, from claiming dowor out of lands devised by that will. 
It is clear that a more devise in general terms of the testator’s 
real estate affords no indication of an intention to dispose of the 
dowor. This was adjudged so long ago as the case of Lawrence 
v. Lawrence (<l), where a testator gave certain legacies to his 
widow, and also part of his real estato during widowhood, and 
devised the residue of his estate to other persons; and it was 
held in D. P. that sho was not precluded by the acceptance of 
the legacies from claiming dower in the whole. 

And the addition of the word “ all ” would not enlarge tho 
operation or vary the construction of the devise, which is still 
but a gift of “all” the testator’s own estate. Thus, in Thompson 
v. Nelson (e), whore a testator devised “ all and singular ” his 
real estates whatever, and all his goods, chattels, and personal 
estato, to trustees, upon trust in the first place to pay his wife 
the sum of 480/., and then to apply the residuo amongst his 
three children—Sir L. Kenyon , M. It., hold that she was entitled 
to both, on the principle that to put the widow to her election, 
“ it should appear that, if she took both dower and the provision 
under tho will, somo other part of the testator’s disposition would 
bo defeated.” 

According to these authorities, as well as upon principle, it 
seems to be immaterial whether the lands devised to the widow 
be or be not part of that out of which her dower arises; nor, it 
should seem, would her dower be excluded even in respect of 
tho lands so devised. Where tho contrary has been deoided, it 
has always been upon the ground of tho testator having intro¬ 
duced into the devise some special provision which is irrecon- 
cileablo with tho widow’s claim of dower; as by prescribing a 


[(c) Maddmn v. Chapman, 1 J. & II. 
470.] 

(I) 2Vem. 3G5,1 Eq. Cu. Ab. 218, pi. 
2, 1 Freein. Ch. Ca. 234,3 B. P. 0. Toml. 
484, 8 Vin. Abr. Copyh. 3G1, pi. 22; 
8 co also Lemon y. Lemon, 8 Yin. Abr. 
tJopyh. 366, pi. 46, 2 Eq. Ca. Ab. 356, 
pi. 13; Hitchin v. Hitchin, Pre. Ch. 133, 
2 Vera. 403; Broun v. Parry, 2 Dick. 
686 ; Incledon v. Nortkcote, 3 Atk. 430; 
Strahau v. Sutton, 3 Yes. 249; Lord Lor• 


Chester v. Earl of Effingham, G. Coop. 
319; see also Ayres v. Willis, 1 Yes. 
230; Wallers. Fuller , 8Vin.Abr. Copyh. 
244, pi. 19. [So a bequest to the ■widow 
on condition that she make no claim 
on “the residue of my property,” was 
held not to exclude her from dower. 
Wetherell v. Wetherell, 4 Gif. 51.] 

-(c) 1 Cox, 447; see also Lowson v. 
Bell, 1 Eee. 761; Harrison y. Harrison, 
ib. 765. 
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mod© of enjoyment that requires the devisee to have the entirety chapter xrv. 
of the property. 

Thus, in Birmingham v. Kirwan (/), where a testator dovisod 
his house and demesne to trustees, upon trust to permit his wife 
to enjoy the same for life, sho paying 13s. yearly for every acre, 
to keep the house in repair, and not to let, excopt to the person 
who should be in possession of the remainder; and the residue 
of liis lands, subject to debts and legacies, to A. for lifo, re¬ 
mainder to B. in fee. The question was as to tlio wife’s right of What provi- 
dower; first, in the part devised to her; secondly, in the residue. JJ53*Snt n " 
Lord Rcclcsdah —“The result of all the cases of implied intention ™ ith of 

dower 

seems to be, that the instrument must contain somo provision 
inconsistent with the assertion of a right to demand a third of the 
land to bo set out by metes and bounds. It is clear tlio assertion 
of a right of dower as to the house and demesne would bo incon¬ 
sistent with tho devise of the house and demesne. Tho house and 
demesne are devised with the rest of the estate to trustees. That 
devise taken simply might be subject to the widow’s right of 
dower, but it is coupled with a direction that sho shall havo tho 
enjoyment of the house and demesne, paying a rent of 13#. an 
acre, which must bo paid out of the whole (g). Then follow 
directions that she shall keep tho house and demesne in repair, 
that sho shall not alien, except to tho person in remainder; 
directions which apply to the whole of the house and demesno, 
and could not bo considered obligations on a person claiming 
title by dower. It was clearly, therefore, the intention of tho 
testator, that the wife should enjoy the whole of the house and 
demesne under a right created by the will; and not part of it. 
under a right which she previously had, and part under the will.” 

On the other question, however, his Lordship hold, that the 
devise of the beneficial interest in tho houso and demesne was 
not a bar to tho widow’s right of dower in tho rest of the estate. 

The will might bo perfectly executed as to all other purposes, 
without injury to the claim of dower. With respect to the rost 
of the estate, it might be mortgaged or sold subject to that claim. 

It should be observed, that a restriction on letting, which was As to dircc- 
one of the circumstances adverted to by Lord llcdesdale in tho tlontolet ; 
preceding case, had been held by Sir It. P. Arden , M. R., in 
Btrahan v. Button (/*), not to render the devise inconsistent with 


(/) 2 Sch. & Lef. 444. 

Tjr) Why out of tho -whole ? If a de¬ 
vise of my house and demesne does not 
include the dower, how can an obliga¬ 


tion to pay a certain rent for every aero 
(which clearly moans every acre of what 
is before devised), extend it? See infra. 
(A) 3 Vcs. jun. 249. 
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chattee xiv. the dowress’s claim, though it was contended that she might have 
her dower set out by metes and hounds; in answer to which, the 
M. R. said, “ It has been determined, that the widow neod not 
take it by metes and bounds; she may take a rent-charge; she 
may take one-third of the rents and profits. To think she would 
occupy one chamber in this house, in order to let it to those per¬ 
sons,” (L e. the persons to whom it was prohibited to be let,) “is 
really most extravagant.” The devise in Strahanv. Sutton contain¬ 
ing this prohibitory direction was to another person, and not to the 
dowress as in Birmingham v. Kirwan. The principle of the two 
cases, however, is not easily distinguishable. Subsequent Judges, 
certainly, seem to have followed Lord Rcdesdale , in allowing 
weight to circumstances of a less decisive and unequivocal character 
than Sir R. P. Arden thought necessary (*) to create an incon- 
—to use, oc- Bistency which would exclude the dowress’s claim. As in Miall 
enjoy f 11 * 1 v * ^ min (^'), Sir J- Leach > Y.-O., held, that the claim of dower 

was inconsistent with a trust to permit another to use, occupy and 
enjoy tho estato for her life; his Honor thinking that the testator 
contemplated tho personal use, occupation and enjoyment. 

—to carry on So, in Butcher v. Kemp (/), the same learned Judge considered 
business and a direction to trustees (to whom a farm was devised during 
the minority of tho tenant for life, who was the testator’s daughter) 
“ to carry on tho business thereof, or to lot the same upon lease 
for her benefit,” was inconsistent with the claim of dower. “The 
testator’s plain intention,” said the V.-C., “ is that his trustees 
should, for the benefit of his daughter, havo authority to continue 
his business in tho entire farm which ho himself occupied, con¬ 
sisting of about 136 acres; and this intention must bo dis¬ 
appointed, if the widow could havo assigned tp her a third part 
of this land.” IIow far this argument and decision ore obnoxious 
to the reasoning applied to some of the cases stated in the sequel, 
the learned reader will form his own opinion. 

A power to [Again, in Kail v. Kill (;»), there was a general deviso of the 
widow^hcr testator’s estates to a trustee, upon trust to pay his wife an 

election. annuity, and to permit her to enjoy part of the property for her 

life, and the residue was otherwise disposed of. By a codioil a 
power to lease was given to the trustee. Sir E. Sugdcn , 0., de¬ 
cided that the widow must elect between her dower and the 

(t) See his judgment in French v. (t) 6 Had. 61 ; [see also Roadlcy ▼. 

Davies, 2 Yes. jun. 676, and in Strahan Dixon, 3 Buss. 192. 
v. Sutton, 3 Yes. 260. (»i) 1D. & War. 94,1 Con. & L. 120. 

(ft) 4 Mad. 119. . 
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[benefits under the will, lie observed, that 11 he was not aware chapter xtv. 
how a power of leasing in the caso before him could be exercised " 

over all the estate, if the widow’s right to dower wero allowed. 

He could understand how tho rents might be enjoyed or tho 
estate sold subjeot to the claim for dower; but how could tho 
ostate be demised subject to tho right of the lady to have a third 
part set out by metes and bounds?” In O’Hara, v. Chaim («), 
before the same Judge, there was a deviso to trustees, upon trust 
to sell and a power to lease from year to year so much as remained 
.unsold, and also a direction to the trustees to complete tho salo 
of lands contracted to bo sold by the testator in his lifetime. As 
to the estates contracted to bo sold, tho Court said there was no 
doubt the widow must elect as in tho absence of any stipulation 
the contract imported that they were to bo conveyed discharged 
of dower; as to the residue the power of leasing was sufficient 
to show she must also elect. These decisions as to the effect of 
a power of leasing have been followod by Sir J. K. Brace , Y.-C., 
in Grayson v. Deakin (o), and by Sir 11. T. Kindersley, V.-C. v and 
the Court of Appeal, in Parker v. Sowerby (p) ; (in which latter 
caso the circumstance that the power was limited to the minority 
of the devisees was considered to make no difference,) and, 
yielding to the current of authority, by Sir J. Stuart , Y.-C., in 
Linley v. Taylor ( q ). 

However fine the distinction, yet it is clearly sottled, in accord- Tower of sale 
ance with the opinion of Lord Bedcsdale (>•), that a general de- fh^widowto 
vise of all the testator’s estates upon trust for sale will not put l»er election, 
the widow to her election; because tho sale may be mode subject 
to her right of dowhr (s). But in a caso where there was a deviso 
of*a particular hodse, with the furniture and appurtenances, upon 
trust for sale, Sir L. Shadwell , Y.-C., thought tho widow must 
elect (£). “ How,” he asked, “ could thero be a sale of the house 

if the lady had said, ‘ No, I will have a third of it ’ ? Directing 
the property to be sold with the 'appurtenances attached to it, is 
necessarily inconsistent with the claim of dower.” Tho diffe¬ 
rence between the two cases is not clear. 

Where lands are included in one devise to trustees, and powers Election as to 

[(») 1 J. & Lat. 662. Sm. & Gif. 163. 

(o) 3 De G. & S. 298; and see Rey- (?) 1 Gif. 67. 

nard v. iSpence, 4 Bear. 103; Lowes ▼. (r) Ante, p. 459. 

Lowes, 5 Hare, 601; Pepper v. Dixon, («) Ellis v. Lewis, 3 Haro, 313; Gib- 

17 Rim. 200. See alao Thompson ▼. son v. Gibson, 1 Drew. 42; Bending v. 

Burra, L. R., 16 Eq. 692. Bending, 3 K. & J. 257. 

(p) 1 Drew. 488, 4 D. M. & G. 321, (t) Parker v. Downing, 4 L. J. N. S. 

overruling Warbutton v. Warbutton, 2 Ch. 198. 
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cnAPTEB xiv. [op directions' ore given to thorn as to part sufficient to exclude 
the whole pro- the widow’s dowor as to that part, she will, it seems, he put to 
pcrty impuod her election as to the other part also. The powers or directions 
relating to expressed as to part show how the trustees wero intended to take 
part ' the whole (»).] 

As to devise to Another point much discussed has been, as to the effect of the 

another £? property being devised to the dowress and others in equal shares, 
equal shares. J n Chalmers v. Stori l (#), the doviso was in these words: “ I give 
to my dear wife A. and my two children (naming thorn) all my 
estates whatsoever, to bo equally divided amongst them, whether, 
real or personal.” Qne of the questions was, whether the wife, 
taking a share under this devise, was bound to relinquish her 
dowor. Sir W. Grant considered the claim of dower to bo 
directly inconsistent with the disposition of the will. He said, 

“ Tho testator directing all his real and personal estate ‘ to be 
equally divided,* &c., the samo equality is* intendod to take placo 
in the division of the roal as of tho personal estate, which cannot 
bo, if the widow first takes out of it her dower, and then a third 
of the two remaining thirds. Farther, by describing his Eng¬ 
lish estates, he excludes the ambiguity which Lord Thurlow , in 
Foster v. Cooke (y), imputes to tho words ‘my estate,’ as neces¬ 
sarily extending to the wifo’s dowor.” 

Remarks on Lord Thu rim 9 8 observation in Foster v. Cooke , to which pro- 
StoriL >S V * bably Sir W. Grant referred, was made in answer to an argu¬ 
ment founded on tho testator’s direction to trustees to possess 
themselves of “ all his estates and substance,” and was as fol¬ 
lows : “ Because ho gives all his property to trustees, am I to 
gather from his having given all ho has, that he has given that 
which ho has not ? ” That he would not htfve considered &o 
word “ English,” (which, it is observable, docs not appear in tho 
case as reported,) to constitute a ground for varying the con¬ 
struction, is evident from his decision in Read v. Crop (s), whore 
he held that a devise of estates in a certain locality did not de¬ 
monstrate an intention to include tho testator’s wife’s interest 
in lands in which he and she had undivided shares; or, indeed, 
even lands belonging exclusively to the wife, though the testator 
had no lands of his own answering to the locality. It is evident, 
however, that the M. It. did not wholly rely on this ground, as 

[(h) Mtallv. Brain, 4 Mad. 119; Road- (x) 2 V. & B. 222. [But is the report 
ley v. Dixon, 3 Russ. 204 ; O'Sara v. correct P See 3 K. & J. 261, 262. J 

Chaine, 1 J. & Lat. 666.] ft/) 3 B. 0. C. 347. 

(s) Ante, p. 464. 
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he lays much stress upon the words importing equality of division, chapter xiv. 
That these words ought not to influence the construction, will bo ' 

apparent upon a moment’s consideration. The presumption being „ 

(as we have seen), that a testator means to dispose.of his own 
interest exclusively of that of any co-owner, it follows that every 
dovise is first to bo read as applying to that interest, and, unless 
some repugnance or inaptitude occurs in such an application of 
the testator’s languago, there is no ground for extending the 
devise to that portion of interest which is not disposable by 
him. Now, to try Chalmers v. Storil by this test. A testator 
gives all his estates, or all his English estates (no matter, for tho 
present purpose, which,) to A. (who has dower or any other 
interest in the lands), B., and C., “ equally to be dividod among 
them.” These words are obviously satisfied by applying them 
to the interest, whatever it may be, belonging to the testator ; 
for nothing is to be divided but what is bofore given; and as it 
is clear that, if tho devise had stopped at the names of tho 
devisees, it -vttmld not have included tho dower, tho subsequent 
words evidently ought not to bo made a ground for extending 
them. The argument for such a construction is evidently falla¬ 
cious : it mokes the words “ all my estates ’’ extend to the dowor, 
by reason of the after-added expression, “equally to bo divided;” 
assuming, in opposition to the established construction of devisos 
couched in those general terms, that tho dowor is ono of tho 
subjects “ to be divided.” It is remarkable that a Judge, whoso 
logical acuteness and powers of reasoning have deservedly ex¬ 
cited admiration, should not have instantly dctoctod tho fallacy 
of the argument (a). 

But, however unsatisfactory may be the principle upon which Chalmers v. 
Chalmers v. Storil stands, it seems to havo boon adopted in 
several subsequent cases. Thus, in Dickson v. llobinson (b), Dickson v. 
where the testator having given his real and personal estate to ltobl,mn - 
his widow, upon trust, for the equal benefit of herself, his two 
daughters, and tho child or children with which she was then 
pregnant—Sir T. Plumer , M. It., on tho authority of Chalmers 
v. Storil, held, that the widow, if she took under tho will, must 
relinquish her dower. 

So, in Roberts v. Smith (c), where a testator devised to his wife Roberts v. 

Smith. 


[(a) See, however, per JFickens,V.-C., reliod on by the V.-C.] 

Thompson v. Burra , L. R., 16 Eq. 602; ( b) Jao. 603. 

and see Taylor v. Taylor , 1Y. & 0.0.0. (c) 1 S. & St. 613. [And soe Good- 

727, where tho power to lease was not fellow v. Goodfellow , 18 Beav. 366.] 
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Roberts v. 
Smith. 


Ellis ▼. Lewis. 
Devise on 
trust to sell. 


ELECTION. . 

* • 

i 

r / 

M., a freehold messuage in fee simple, his ready money, and 
household furniture. He then devised to A. and B. and the 
said M. certain freehold and leasehold messuages, and all other 
his estates and property v upon trust to apply one half part of 
the money arising therefrom to M., so long as she should remain 
unmarried, for the support of herself and the children of her 
former husband, until they should attain twenty-one; and then, 
upon trust to pay the same, and also the other half pftft of the 
monies to arise as aforesaid from the time of the testators death, 
for the maintenance of his (tho testator’s) children until twenty- 
one ; and, on attaining that age, such child to take an equal 
share of his said freehold property. Tho widow claimed dower. 
Sir* J. Leach, Y.-C., said, “ The principle referred to in Chalmers , 
v. Storil decides this case. The plain intention of the testator 
was, that the wife should have half the income of his property 
for the maintenance of herself and her children by her former 
husband, and that the other half of the income should be applied 
to the maintenance and education of the testator’s tftvn children. 
That intended equality would be disappointed if She wife were in 
the first place to take her dower.” 

Undoubtedly, if w intention to give an immediate interest in. 
tho entire corpus of fhe land can be perceived in these cases, tho 
intended equality would be destroyed by letting in the dower. 
But how does this intention appear ? There is no other evidence 
of it than a simple devise of tho land, which all the authorities, 
from Lawrence v. Lawrence down to Dorchester v. Effingham , tell 
us demonstrates no intention to give a larger interest than tho 
testator has; otherwise, indeed, the question could never arise, as 
the widow must, in every case, be excluded from dower in land 
devised by the will, or relinquish all claims under it. The pro¬ 
bability is, that in these cases the testator never thinks of tho 
dower; but that, as Lord Akanley has observed, is not sufficient 
for her exclusion: “ it must appear that he did know it, and 
meant to bar her, or that what she demands is repugnant to the 
disposition ” id). This principle, indeed, is not denied in Chalmers 
v. Storil and Roberts v. Smith, but the great difference consists' 
in the application of it. 

[Sir J. Wigram commented on these cases in Ellis v. Lewis (e), 
where the devise was upon trust to Bell and pay debts and lega- 

(d) See French v. Davies , 2 Ves. jun. [(e) 3 Hare, 314; see also Oibson y. 
677. Gwson, 1 Drew. 68; Rending v. Sending. » 

3 K. & J. 257.] 
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[cies, and invest the residue of the proceeds, and pay a moiety of chaptebxiv. 

the income *to the testator’s wife during her widowhood, and the 

other moiety to his sister for life, with bequest* over after their 

decease. The V.-:C., in deciding that the widow was not obliged 

to ele<tf, founded his judgment on -the ground that, according to 

the casts, a trust for‘sale was not inconsistent witli dower, and 

that the direction to divide tho proceeds of salo could not decide 

what the subject of the sale was, so as to show that it included 

the interest of the widow: and he distinguished the cases before 

noticed, and apparently opposed to this construction, on the 

ground that in them there was a direction to divide the subject 

of gift itself; in the caso before him, it was the proceeds of tho 

sale only that were to be divided, and ho referred to tho close 

of the judgment in Chalmers v. Storil, as showing that, in Sir 

W. Grant’s opinion, the testator there intended his property to 

be divided as it stood in specie , an intention certainly inconsistent 

with the right of dower.] 

In RcynohWv. Torin (/), where a testator bequeathed to his Reyiioldt v. 
wife during her life four-sevonths of the income of his general Tu) ' in% 
residuary estate, in which he intended to includo a Scotch heritable 
bond, as appeared the schedule of his property annexed to his 
will, (in which he had specified the amount of this bond,) but the 
infant heir having elected, under the order of tho Court, to claim 
against tho will, took that bond by liis legal titlo, subjeot to tho 
widow’s right of terce—Lord Gifford, M.lt., held, that the widow 
must elect, and that, although disappointod of tho four-sevenths 
of the interest of the bond debt which tho testator meant her to • 
enjoy, she must, if she claimed what hdr had effectually bo- 
queathed to her, bring in her terce to increase the general rosi- 
duary estate. ' * 

As the testator had stated this bond at its full amount in the Remarksupon 
schedule of his property, perhaps this caso may be sustained in- v ' 

dependency of the reasoning on which Chalmers v. Storil and 
the other cases of that class (which, it is observable, were not 
cited in it,) are founded; though certainly the ground of distinc¬ 
tion would have been much stronger if the widow’s terce had ex¬ 
tended to a portion of the capital; for, subject to her claim in 
respec£ of port of the income, the capital was still tho property of 
the testator. 

Another question which has been much litigated between the Dowress not* 


j. —VOL. i. 


(/) 1 Russ. 129. 


EH 
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CHAPTER XIV. 

barred by 
more annuity 
out of pro¬ 
perty. 


To whom the 
bar of dower 
onuses. 


'ELECTION. 


dowress and devisees, is ; whether sho is put to her election by a 
rent-charge^ or an annuity charged on the property out of which 
the dower arises. Lord Hardivicke, in Pitts v. Snowden (g), 
’ depided that she was not, [and although this has not been 
uniformly followed (//) it] soems to have been treated as clear 
[in all the later cases (*)]. 

And it seems to bo the sound doctrine. It ought, in the 
words of Lord Alranley , in French v. Davies (j), “to.be clear, 
plain, and incontrovertible, that the testator could not* possibly 
give what ho has given", consistently with her claim of dower.” 
A mere annuity [though a circumstance deserving weight (/•)] 
certainly furnishes no such incontrovertible evidence; on the 
contrary, the more reasonable supposition is, that the testator 
gives that which he has power to disposo of, and that only; and 
the answer to* the argument commonly urged, that the remedy 
by distress requires that tho entirety of the lands should bo subject 
to the annuity, and not the' two-thirds only, is that tho dowress 
takes not an undivided third, but the ontirety of a divided share, 
which is set out by motes and bounds. In French v. Davies (as 
well as in Greatorex v. Carey (/), where a similar decision was 
made by Lord AhanJey ,) the annuity was charged on a mixed 
fund, consisting of both real and personal property, and the same 
occurred in Mi all v. Drain. In Pearson v. Pearson («t), Lord 
Loughborough seems to have thought that the annuity was a bar 
of dower if the annual value of tho lands was not adequate to 
satisfy both; but this appears to introduce a fluctuating and un¬ 
satisfactory rule, and the notion derives no countenance from any 
of tlio recent cases (//). 

And hero it may bo observed, that where a widow is barred of 
her dower in lands devised by the will, by a benefit given to hor 
in satisfaction of such claim, the exclusion is considered as made, 
not in favour of the devisee personally, but of the estate; and, 
consequently, it enures to the benefit of the heir, in case of the 
devolution of the land upon him by tho failure of the devise (<?). 


1 B. C. 0. 292, n. 

(A) Arnold v. Kcmpstcad , Arab. 4GG, 
2 Ed. 236; Villa Meal v. Lord Galway, 
Arab. 682, more fully reported 1 B. 
0. O. 292, n.; Jones v. Collier, Amb. 
730; Wake v. Wake, 3 B. C. C. 265,1 
Yes. jun. 135. 

(i) Pearson v. Pearson, 1 B. C. C. 291; 
Foster v. Cooke, 3 B. C. 0. 347; Miall v. 
Brain, 4 Mad. 119; Doivson y. Bell, 1 
Keo. 761; [Soldich v. Soldich, 2 Y. & 
C. C. C. 18; lowesv. Lours, 5Hare, 601; 


Sail v. Sill, ID. & War. 103.] 

0) 2 Yes. jun. 672. 

[(«) Per Wickens, V.-G., Thompson v. 
Buna, L. R., 16 Eq. 602.] 

(0 6 Ves. 616. 

»») 1 B. C. C. 291. 

[(«) Except Warbutton v. Warbutton, 
2 am. & Gif. 163, which, however, is 
overruled, ante, p. 461.]. 

(o) See Pickering y. Lord Stamford, 3 
Ves. 337. 
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But it has been decided that a gift to the widow in satisfaction 
of all her claims on the testator’s estate, docs- not preclude her 
from olaiming her share of the personalty under the Statutes of 
Distribution, in the event of the failure of a bequest of that pro - 1 
perty. And, therefore, whero a tostator gavo certain property 
to his wife in satisfaction of all dower or thirds which sho could 
claim out of his real and personal estate, or either of them, and 
bequeathed his personal estate to charitable purposes (which be¬ 
quest was void as to real securities), it was held that the clauso 
in question did not prevent the widow from claiming her share 
in the real securities, with the next of kin, since neither tho heir 
at law, nor by parity of reasoning, the next of kin, can be barred 
by anything but a disposition of tho heritable subject, or per¬ 
sonal estate, to some persons capable of taking Q>). [So an 
annuity given to tho widow “in lieu and satisfaction of all 
dower and thirds or other chums and demands which sho could 
or might have had or been entitled to” out of the testator’s 
estate, will not bar her right as emtomary heir to hor husband in 
respect of copyholds not disposed of by his will (</).] 

The difference between such a case and that of dower seems to 
be this: Where a testator gives a benefit in lieu of dower, ho 
purchases an interest in the estato for the benefit of any and 
evory person claiming that estato under him, whether as heir or 
devisee; and tho exclusion of tho dower arises, not from the dis¬ 
position of the property, (which, it has boon shown, will not per 
se exclude the dower,) but from tho provision for tho widow boing 
given expressly in satisfaction of it, and, consequently, is not 
affected by the failuro of the disposition. Whorcas, in tho case 
under discussion, though tho gift is expressed to be in satisfac¬ 
tion of the widow’s claim on the testator’s ostato, yet, in fact, tho 
officient part of the exclusion consists in tho disposition, which 
gives the property to some other person: that disposition there¬ 
fore failing, the widow’s claim under tho Statutes of Distribution 
is revived; and such claim is not inconsistent with any disposi¬ 
tion in the will. It would seem to follow, from this view of the 
subject, that where the exclusion of the dowor by means of elec¬ 
tion arises merely from the terms and modo in which the estate 


(p) Piokering v. Lord Stamford, 2 will, of coarse, effectually bar the 

Ves. jun. 272, 681, 3 Vos. 332, 492; widow, Guriy v. Guriy, 8 Cl. & Fin. 

see also Sampson v. Hutton, 11 Vin. Abr. 743; j)ruce v. Detlison, 6 Ves. 395; tho 

Copyh. 185, 2 Eq. Ca. Ab. 439, but former case appears to overrule Slattcr 
more correctly stated 3 Ves. 336; [but v. Slatter , 1 i. & C. 28. 
a declaration to this effect in a settle - (<?) Korcott v. Gordon, 14 Sim. 258. 

ii ii 2 
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Effect of 
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whero a bene¬ 
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lieu of dower. 
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Distinction in 
case of per¬ 
sonalty whero 
widow is in 
terms ex¬ 
cluded but 
part of tho 
personalty is 
left undis¬ 
posed of. 


What bars 
widow of 
share in per¬ 
sonal estate. 


Effect of -3 &4 
Will. 4, o. 105, 
upon points 


ELECTION. 

subject to the dower is devised, there is strong ground for bold¬ 
ing that the failure of the devise lets in the claim of dower. The 
question, of course, is always a question of intention to be col¬ 
lected from the whole will. 

[And with regard to the widow’s exclusion from her share of 
tho personalty, it is said to be different if, on tho face of the will, 
there is an original intestacy as to a part of tho personal estate : 
on tho ground that tho exclusion cannot then be represented 
as auxiliary to any disposition of that portion of the personalty: 
it must havo an independent effect; and tho only effect it can 
possibly havo is to exclude the widow from participation in 
the undisposed part of the personalty. This was so decided 
by Sir J. Stuart, V.-C., in the case of Lett v. ltandatl (/■). _ He 
distinguished tho case from one whero it might be attempted to 
exclude tho heir from taking undevised realty, without effec¬ 
tually disposing of it to some other person. The equivalent to 
that in regard to personalty -would be an attempt to exclude all 
the next of kin, which would be as nugatory as an exclusion of 
all mankind. In the case before tho Court, tho exclusion of the 
widow would enure to the benefit of the remaining next of kin.] 

A provision made for a wife “ for her jointure, and in lieu of 
dower and thirds, at common law [out of any real or personal 
estate,” though strictly speaking, the widow has no thirds at com¬ 
mon law out of her husband’s personal estate, has been hold to 
extend to her distributive sharo out of such estate (#). Where tho 
provision was made “for a jointuro and in lieu of dower and 
thirds at common law” (without express mention of personal 
estate), and was charged on tho land only, it was held to be clear 
that tho widow was excluded only from further claim against the 
land (t). But whero tho provision was made in similar terms, 
and charged both on real and personal estate, it was held that you 
must look to tho fund out of which the provision was made, and 
that the widow was thereforo excluded from her share of tho 
personal as well as tho real estate («). The words “in lieu of 
dower or thirds at common law or otherwise ,” have been hold to 
extend to the wifo’s right of freebench in copyholds («’).] 

The question whether a dowress is put to her election by the 
contents of her husband’s will, will less frequently arise in regard 

[(r) 3 Sm. & Gif. 83, not appealed on 463, 8 Cl. & Fin. 743. 
this point, 2 D. F. & J. 388. Bat sco It) Colleton v. Garth , 6 Sim. 19. 

Sykes v. Sykes, L. K., 4 Erp 200. («) Thompson ▼. Watts , 2 J. &H. 291. 

(*) Guriy v. Gnrly, 2 I). & Wol. (r j Nottlcy v. Talmcr, 2 Drew. 93. 
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to widows whose marriage was since tho 1st of January, 18554 ; chatteb xiv. 
as such persons may, under the act of 3 & 4 Will. 4, c. 105, ho dTrcmwJbT" 
excluded from dower hy various acts of the liushand, including this °VP ter - 
a disposition of the property hy deed or will [(for which a general 
devise has been held sufficient (r))], or a mere declaration therein, 
or a rent-charge, or other interest devised to her out of any lands 
subject to dower; but a more gift of personal estate, or of an 
interest in lands not liable to dower, will not defeat the widow’s 
claim. [This act does not affect copyholds {y) ; but it must be As to copy- 
remembered that the Wills Act, 1 Viet. c. 2G, has been held ( 3 ) lu,1<l8 ‘ 
to render a devise of copyholds as effectual as a surrender to bar 
the widow of freebonch. 

Tho ordinary doctrine of election may, doubtless, be oxcluded Gift in lion 
either wholly or partially, if the testator so desires. “ Tho rule 
in Noys v. Mordaunf,” said Lord Ilardiriehe (a), “ of not claim- not exeludo 
ing by ono part of a will in contradiction to another, is a true anotllcl 
rule, but has its exceptions .... Several cases have been, and 
several more may be, in which a man shall give a child or other 
person a legacy or portion in lieu or satisfaction of particular 
things expressed, which shall not exclude him from another 
henejity though it may happen to be contrary to tho will; for tho 
Court will not construe it as meant in lieu of everything elso 
when he has said a particular, thing; which blast has done in his 
will, declaring what the provision for the plaintiff should bo in 
satisfaction of, not of this sum of money. Let tho defendant, 
therefore, transfer it to plaintiff.” 

The case put by Lord Jlardivichc (ending with tho words 
“ said a particular tiling”) occurred in Broun v. Parry (b), whoro 
a testator gave his wife an annuity “ to be accepted by her in 
lieu of her dower,” and also bequeathed other benefits to her 
(without adding in lieu of her dower); tho widow elected not to 
take the annuity, but to keep her dower; and it was held by Lord 
Thurlow that she was nevertheless entitled to take the rest of tho 
testator’s bounty, and that tho caso was too clear for argument. 

In truth, this is not properly a case of election at all; which 
arises only when something is taken against tho will. There is 
here a legacy upon an express condition which is submitted to; 
and another legacy without express condition. Why should a 

[(a) Laceyx. Hill, L. R., I9Eq. 346. (a) East v. Cook, 2 Ven. 33. Soo also 

(«) Powdrell v. Jones, 2 Sm. & Gif. Bor v. Bor, 3B. P. C. Toml. 1C7. 

407; Smithy.Adams, 5D. M. &G. 712. (b) Roinilly’s No. Cas. 85, also re- 

(:) Lacey y. Hitt, L. R., 19 Eq. 34G, ported, but imperfectly, 2 Dick. 685. 
ante p. GO. 
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[condition be annexed by implication to the latter bequest, when 
by taking it the legatee disappoints no part of the will ? 

But the case is different where a gift is made in lieu of a 
particular tiling expressed, and there is then a question,—not 
whether tho legatee, while rejecting the proposed exchange, can 
take another gift under the will unconditionally, but—whether, 
. while accepting the oxchango, he can insist on his right to 
another property against the will. Thus, in Wilkinson v. Dent (c ), 
where a testatrix gave to her brother T. 10,000/. in satisfaction 
of any sums in which she then was or might at her death be in¬ 
debted to him, and to her brother W. 3,000/. in lieu and satis¬ 
faction of any rent-charge out of a certain part of her real estate, 
and specifically disposed of the entirety of another estate, in 
which both brothers had interests. It was held that the brothers 
taking their legacies must bring these latter interests into account 
as well as the debts and the ront-chargo. Sir W. M. James , L. J., 
said, “ thero are two legacies which the will declares are to be 
taken in satisfaction of certain demands against the estate. It is 
tho common caso where the father of a family leaves a legacy to 
a member of his family, and says you must take that and not 
raise any question against my estate. It is argued that in such 
a caso there is a special direction which prevents election as to 
other parts of the will, and reference was made to East v. Cook. 
It is not very easy to understand that case, but it was probably 
of this kind: My eldest son is owner of a bit of property; it 
would be very convenient that this bit of property should go 
along with a property which I am devising to my second son ; 
so I moke a devise of this bit of property to the second son; and, 
among other gifts to my eldest son, I give him ti piece of property 
which I state in my will to be in lieu of his bit of property, 
which I purport to take away from him (d). In such a case tho 
eldest son is merely put to his choice between those two bits of 
property. It is a caso where the ordinary doctrine of election is 
excluded by an apparent expression of intention by the testator, 
that only one of the gifts to the eldest son is conditional on his 
giving up what the testator purports to take away from him. 

£(c) L.R., CCh. 339. See also Fytche of this be supposed to be expressed in 
v. Fytchs, 19 L. T., N. S. 343; the re- the will, and how much to be supplied 
port of which L. R., 7 Eq. 494, omits by conjecture. The esse put resembles 
to state the gift upon which the wholo that put byhordlfardtcicM, but both of 
caso turned, viz. die gift of tho wife's them differ from the ease whieh actu- 
navigation shares, after her death, ally arose in Hasty. Cook, since what the 
away from her. plaintiff there claimed and took he took 

(d) The L. J. did not say how much against the will, viz. Goff’s 1,000/. 
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[Such, a case in no way governs the present .... The question ojiaweb xiv. 
is whether there is testamentary bounty to a person whose estate 
and right are by another part of tho will interfered with. It is 
clear there is, though before the amount of tho bounty can be 
ascertained, tho amount of the claim which tho legatoo had 
against the testatrix must be ascertained.” 

In order to presume an election from the acts of any person, what 
that person must be shown to have had a full knowledge of all tion Sprc-" 
tho requisite circumstances, as to the amount of tho different pro- 8umed - 
perties, his own rights in respect of them, &c. (c) ; and a porsou 
having elected under a misconception is entitled to make a fresh 
election (/); and the fact of a person not having been called 
upon to elect and entering into the receipt of the rents and profits 
of both properties, as it affords no proof of preference, cannot bo 
held an election to tako one and reject tho othor (</).] 


[(<■) IF’ile v. Wake, l Vos. jtin. 335, 
and tho other cases mentioned 1 Sw. 
•J31, n.; Reynard v. Spence , 4 Bcav. 103 ; 
Edwards v. Maryan, 13 Price, 78 2, 
M'Clel. 541, 1 Bli. N.S. 401; Brice 
v. Brice, 2 Moll. 21; Winlour v. Clifton, 
21 Bcav. 468 ; Supwith v. Mauyhan, 30 
Boav. 235; Wilson v. '1'hornbury, L. R., 
10 Oh. 239. 

(/) Kidncyy, Coussinakcr, 12 Vos. 136. 
(i/) Padbury v. Clark, 2 Mac. & Q-. 
306; Brice v. Brice, 2 Moll. 21; but 


see Worthington v. Wiginton, 20 Bcav. 
67; and generally, as to what acts con¬ 
stitute election, see note to Dillon v. 
Barker, 1 Sw. 382; (Biddings v. Giddings, 
3 Rush. 241; Briscoe v. Briscoe , 1 J. & 
Lat. 334 ; Mahon v. Morgan , 6 Ir. Jur. 
173; ltnttlcdge v. Rnttlcdge , 1 Dow & 
Cl. 331. Auto liowfar tho gain or loss 
to tho porsou culled on to elect is to 
weigh in presuming election, see Harris 
v. Watkins, 2 K. & J.*473.] 
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CHAPTER XV. 

EFFECT OF REPUGNANCY OR CONTRADICTION IN WILLS, 
AND AS TO REJECTING WORDS. 


Halo in case 
of contradic¬ 
tion or re¬ 
pugnancy. 


Posterior of 
two incon¬ 
sistent clauses 
preferred; 


Doubt is sometimes cast upon the intention of a tostator by tbe 
repugnancy or contradiction between the several parts of biswill, 
though each part, taken separately, is sufficiently definito and in¬ 
telligible. In such cases the context (which is so often success¬ 
fully resorted to for the purposo of throwing light on a doubtful 
passage) becomes itself the source of obscurity; and, unless some 
principle of construction can be found authorizing the adoption 
of one, and the rejection of the other of the contrariant parts, 
both are necessarily void, each having the effect of neutralising 
and frustrating the othel\ With a view to prevent this most 
undesirable result, it has become an established rule in tho con¬ 
struction of wills, that whore two clauses or gifts aro irreconcilc- 
able, so that they cannot possibly stand together, the clause or 
gift which is posterior in local position shall prevail, tho subse¬ 
quent words bciug considered to denote a subsequent intention: 
Cum duo inter se pugnantia roperiuntur in testamento, ultimum 
ratum est (ft). Hence it is obvious that a,will can seldom bo 
rendered absolutely void by mero repugnancy: for instance, if a 
testator in one part of his will gives to a person an estate of in¬ 
heritance in lands, or an absoluto interest in personalty, and in 
subsequent passages unequivocally shows that he means the de¬ 
visee or legatee to take a life interest only, tho prior gift is 
restricted accordingly. 

As in Crone v. Odell (b), where a testator devised the residue of 
his real and personal property to his children A., B,, and C., and 
all their younger children, their heirs, executors, administrators 


(a) Co. Litt. 112, b ; Ulrich v. Litch- 
Jield, 2 Atk. 372; Situs y. Doughty, 6 
Ves. 243 ; Constantine v. Constantine, G 
Ves» 100; Doc d. Leicester v. Diggs, 2 
Taunt. 109; see also Chandlcss y. Price, 


3Vcs. 99; Jfykhamv. Wykham, 18Vets. 
[421; Marks y. Solomon, 18 L. J. Ch. 
234, 19 L. J. Ch. 555.] 

{It) 1 Ba. & Be. 449, 3 Dow, 61; see 
also Roc d. James y. Avis, 4 T. R, 605. 


PDF Compressor Pro 


EFFECT OF. REPUGNANCY OR CONTRADICTION IN WILLS. 473 

and assigns, for ever; so for it was a clear joint devise; but lie ohattebxv. 
went on to deolare, that, nevertheless, bis intentions were, that 
A. should receive the entire interest or yearly produce of such 
part of his real or personal fortune as he (testator) intended for 
his (A.’s) younger children during his life. The testator then 
made a similar direction as to B. and C.; and ho provided, that, 
in case any of his said three children should dio, the share of 
such should go to the younger children of such children; if no 
younger children, to the survivors; and he gave tho parents a 
power of distribution among their younger children. Lord Clare 
held the parents and children to bo entitled jointly; but this was 
roversed by Lord Manners, who determined that the parents took 
life interests only, with a power of distribution among their 
younger children; which decree was affirmed in D. P. 

So, in Shcrrat v. Bentley (e), where a testator, after bequeathing 
several legacies, devised unto his wife a certain mossuago and all 
other his real estates, and his household goods and all other his 
personal estate, to hold to hits said wife, her heirs, e.reeators, adminis¬ 
trators and assigns, for ever. Tho testator then directed that none 
of the legatees should bo entitled until twelve months after his 
wife's decease; and, in case his wife should happen to dio in his 
lifetime, and the before-mentioned devises and bequest to her 
should thereby lapse, tho testator gavo tho estate and effects, as 
well real as porsonal, comprised therein, to iS., his heirs, executors, 
administrators and assigns, to the use of such persons as his wife 
should, in her lifetime, by writing under her hand appoint. Tho 
testator then gavo some pecuniary legacies, and proceeded to de¬ 
vise and bequeath to W. A. and his (the testator’s) brother in 
law’s children thb residue of his real and personal estates, to be 
equally divided amongst them, share and sliaro alike, at the de¬ 
cease of his said wife. The heir at law contended, that tho will 
was void for uncertainty, on account of the repugnance between 
the gift to the wife, her heirs, executors, administrators and 
assigns, and the subsequent gift of tho residuo to others, to bo 
divided at her decease. The person claiming under the wife 
contended that the pecuniary legacies and the gift of the residuo 
wfci® only to take effect in tho event of her decease in the testa- 
tor’sKfetime; but Sir J. Leach , M. R., was of opinion that the 
Court wife not warranted in putting such a construction upon the 

(c) 2 My. & K. 149. See also lie venor v. Watkins , L. R., 6 C. P. 500, 

Bnoks* Will, 2 Dr. & Sm. 362; Ora- post Ch. XXXIII., 8. 5. 
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CHAPTEH XV. 


—but prior 
deviso not un« 


disturbed. 


will, forlliat tlio testator’s general intention, as collected from 
the concluding passages in his will, was to give the wife the full 
enjoyment during her life only, and to give it over to the per¬ 
sons named afterwards; and that the words “ heirs, executors, 
administrators and assigns,” were to he rejected; and his Honor 
referred, as one of the grounds of his decision, to the rule, that 
tho latter part of a will shall prevail against inconsistent expres¬ 
sions in the prior part of it. On appeal, Lord Brougham affirmed 
tho decree, observing that either the testator had changed his 
intention and was minded to give his wife a lifo estate instead 
of the fee, or ho was ignorant of the force of the words he had 
originally used, and those words must bo rejected as having been 
used by mistake. The former alternative was the one to which 
tho rule, sanctioned by the authorities, (which he stated in detail,) 
led. The latter was tho inference drawn, not unfairly, from the 
whole instrument taken together. 

But in these cases it is a settled and invariable rule not to 
disturb the prior devise farther than is absolutely necessary for 
tho purposo of giving effect to the posterior qualifying disposition. 

As in Doe d. Amlot v. Davies (d), where a testator devised all 
his messuage and garden in tho occupation of I)., and also all that 
his messuage and garden wherein he then resided, both situate 
in 1\, to trustees and their heirs, upon trust to pay the rents to 
his wife during widowhood, and after the determination of that 
estate, to the uso of his children by his said wife, equally to be 
divided between them and the lawful issue of their or his bodies 
or body, and, in default of such issue, to his nephew D. Tho 
testator immediately afterwards gavo to his daughter F. a pecu¬ 
niary legacy when she attained the age of twenty-one years, and 
the house where she then lived, after the decease of her mother 
or the day of intermarriage; and the testator gavo to his daughter 
B. a legacy in like manner, and the house then in the occupation 
of D., after the decease of hor mother or the day of her inter¬ 
marriage. The two houses last referred to were those com¬ 
prised in the previous clevise. It was admitted that, under the 
first devise, the daughters would have been tenants in common in 
tail of the two houses, but, as the second devise dearly indicated 
an intention to give one of the houses to each daughter, the whole 
was in some degree reconciled by holding each to take an estate 


(d) 4 M. & Weis. 699. [See also v. Handford, 4 Jur., N.S. 987, 27 L, J. 
Crosman y. ifctwf, 27 Beav. 602; Spence Ch. 767.] 
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for life in severalty in her own liouse, under the latter devise, chaiteb xv. 
(which contained no word of inheritance,) leaving the prior devise 
still to operate on the inheritance in remainder, of which it made 
the two daughters tenants in common in tail expectant on tho 
estate for life of each in the respective houses. 

The dootrine in question has been sometimes unsparingly ap- Doviso on- 
plied, even where the effect of the posterior devise is not merely ^qu^mcou- 
(as in the two last cases) to restrict and qualify the interest con- ptent devise 
ferred by the prior devise, but wholly to defeat and frustrate 80010 w ’ 
such prior devise. Thus, in Ulrich v. Litchfield (c), whero a 
testatrix bequeathed her real and personal estate to A. and B. 
equally for lifo, and, upon the death of A., she gave tho wholo 
estate to B. in tail, with remainder over, with a few pecuniary 
legacies, and chargod her real estate with tho payment of the 
legacies, if the personalty should be insufficient. The testatrix 
then gave all the residue of her personal estate to her uncle O.’s 
throo daughters. Lord Ilardicicke held the daughters to be en¬ 
titled to the residue of the personal estate, considering that tho 
testatrix must be presumed to have altered tho intention ex¬ 
pressed in the prior part of her will. 

But the rule which sacrifices tho former of several eontradic- —the whole to 
tory clauses is never applied but on the failure of ovory attempt 
to give to the whole such a construction as will render ovciy 
part of it effective (/). In the attainment of this object the 
local order of the limitations is disregarded, if it be possible by 
the transposition of them to deduce a consistent disposition from 
the entire will. Thus, if a man, in tho first instance, devise 
lands to A. in fee, and in a subsequent clauso give the same 
lands to B. fdr lifS, both parts of the will shall stand; and, in 
the construction of law, the devise to B. shall be first (y), tho 
will being read as if the lands had been devised to B. for life, 
with remainder to A. in fee. 

So where (h) a testator, after devising the whole of his estate 
to A., devises Blackaore to B., the latter devise will bo read as 
an exception out of the first, as if he had said, “ I give Black- 

(<?) 2 Atk. 372. [Plenty v. Went, 6 0. B. 201; Ustieke v. 

[(/) Langham y. Sand/ord, 19 Ves. Peters, 4 K. & J. 437.] 

647; Shipperdson v. Tower, 1Y. & C. 0. (A) Cuthbert v. Zempriere, 3 M. & 

C. 469; Briggs v. Penny, 3 De G. & S. Bel. 168; [see also Anon., Dalison, 63; 

639 ; Jackson v. Forbes, Taml. 88; Adams v. Clerke, 9 Mod. 164; Allum v. 

Brocklebank y. Johnson , 20 Beav. 206.] Fryer, 3 Q. B., 442; Doe d. Snaps v. Ne* 

[g) Pot Anderson, Anon., Cro. El. 9 ; vill, 11 Q. B. 466.] 
see also Ridout v. Dowding, 1 Atk. 419; 
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acre to B., and, subject thereto, all my estate, or the residue of 
my estato, to A.” 

By parity of reason, where (k) a testator giveB to B. a specific 
fund or property at the death of A*, and in a subsequent clause 
disposes of the whole of his property to A., the combined effect 
of the several clauses, as to such fund or property, is to vest it 
in A. for life, and, after his deceaso, in B. 

Again (/), whore a testator gavo his real and personal estate 
to A., his heirs, executors and administrators, and in a subse¬ 
quent part of his will gavo all his property to A. and B., upon 
trust for sale, and to pay the interest of the proceeds to A. for 
life, and at her deceaso, upon trust to pay certain legacies, leav¬ 
ing the residue undisposed of, A. was hold to be entitled, under 
the first devise, to tho beneficial interest in reversion, not ex¬ 
hausted by the trust for the payment of legacies created by the 
second (?»). 

Sometimes it happens that the testator has, in several parts of 
his will, given the same lands to different persons in fee. At 
first sight this seems to bo a case of incurable repugnancy, and, 
as such, calling for the application of tho rule, which sacrifices 
the prior of two irreconeileable clauses, as the only mode of 
escaping from the conclusion that both are void. Even here, 
however, a reconciling construction has been devised, tho rule 
being in such cases, according to the better opinion, that the 
devisees take concurrently (><). The contrary, indeed, is laid 
down by Lord Coke (o) and other early writers (p), who say that 
tho last deviso shall tako effect; and a similar opinion seems to 
have been entertained by Lord Hardicicke, though he admitted 
that, latterly, a different construction had prevailed (q). Tho 
point underwent much discussion in &'herrat v. Bentley (/•), 
already stated; and Lord Brougham, after reviewing the au¬ 
thorities, and fully recognising the general doctrine, which 
upholds the latter part of a will by the sacrifice of the former 
to -which it was repugnant, considered that, consistently with 
this rule, it might be held, that, where there are two devises in 


(£) Blamirc v. Gcldart , 10 Ves. 314. 
(0 Brine v. Ferricr, 7 Sim. 549. 

(hi) The inconsistent gifts were in 
fact contained in several papers sup- 
osed to be written at different times; 
nt as they had been proved as one will, 
they were, of courso, to be so construed, 
(w) 3 Leon. 11, pi. 27 ; 8 Yin. Abr. 


Copyh. 162, pi. 3; Arg. in Coke v. Bul- 
loek , Cro. Jac. 49, and in Fane v. Fane , 
1 Vern. 30. 

(o) Co. Lit. 112. 

(p) Plow. 641. 

(?) See Ulrich v. Litchfield ', 2 Atk. 
374. 

(r) 2 My. & K. 166, ante, p. 473. 
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fee of the same property, the devisees take concurrently. “If, chap tehxv. 
in one part of a will,” he said, “ an estate is given to A., niul ~ 
afterwards the same testator gives the same estate to 15., adding 
words, of exclusion, as ‘ not to A.’ the repugnance would he com¬ 
plete, and the rule would apply. But if the same thing he 
given, first to A., and then to B., unless it he some indivisible 
chattel, as in the caso which Lord Ilardmcke puts in Ulrich v. 

Litchfield , the two legatees may take together without any vio¬ 
lence to the construction. It seems, therefore, by no means 
inconsistent with tho rule, as laid down by Lord Coke and re¬ 
cognised by the authorities, that a subsequent gift, entirely and 
irreconeileably repugnant to a fonner gift of tho same thing, 
shall abrogate and revoke it, if it be also held that, where the 
same thing is given to two different persons in different parts of 
the same instrument, each may take a moiety; though, had tho 
second gift been in a subsequent will, it would, I apprehend, 
work a revocation.” 

[It is laid down by Lord Hard niche in Ulrich v. Litchfield («), Whether as 
that the two devisees, if they tako concurrently, are joint tonants; 
this is supported by several old authorities (7), and appears to common, 
have been assumed by Lord Jh'ouyham, who speaks of their joint 
estate (*<). "When he speaks (as above) of each taking a “moiety,” 
it is only as opposed to either taking the whole to tho exclusion 
of the other. In Ridout v. Pain (.r), Lord llardtcicke says, that 
“ latterly such a doviso has been construed either a joint tenancy 
or tenancy in common, according to the limitation and this it 
is said must he prosumod to mean, “ that if tho two estates given 
by tho will havo the unity or sameness of interest in point of 
quantity essential io a joint tenancy, tho devisees shall ho joint 
tenants, hut otherwise shall bo tenants in common” {y). Now, as 
both devisees are supposed to havo vested estates in fee, this 
interpretation points to their being joint tenants. Indepen¬ 
dently of authority this seems tho] preferable construction, as 
less violence is thereby done to the testator’s language than by 
making them tenants in common, as tho creation of a tenancy 
in common requires positive intention. 

It is observable that both Lord Hardicickc and Lord Brougham Whether doc- 
considered that the dootrine in question did not apply to a single to aumdivSi- 
indivisible chattel; hut such an exclusion is attended with diffi- We chattel. 

[(#) 2 Atk. 372. («) 2 My. & K. 166. 

It) 14 Vin. Ab. 485, pi. 2; Anon. (.r) 3 Atk. 493. 

Cro. El. 9; Wallop v. Darby, Yelv. \y) Co. Lit. 112 b, n. (1), byHarg.] 

210 ; Co. lit. 21 a, n. (4.) 
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culty, for though, certainly, it may seem rather absurd that a 
testator should givo a horse or a watch to several persons con¬ 
currently, yet it is impossible to say that there may not be such 
an indention; and where is the line to be drawn P Is it .to de¬ 
pend upon the greater or less convenience attending a joint or 
concurrent enjoyment of the subject of giftP 

Sometimes where an estate in fee is followed by apparently 
inconsistent limitations, the whole has been reconciled by read¬ 
ing the latter disposition as applying exclusively to the event of 
the prior devisee in fee dying in the testator’s lifetime, the inten¬ 
tion being, it is considered, to provido a substituted devise in 
the case of lapso (z ); [or by understanding the latter devise to 
bo dependent on a certain contingency mentioned in the will, 
though such contingency may not cloarly appear to be attached 
to it («).] 

The anxiety of the Courts to adopt such a construction as will 
reconcile and givo effect to all parts of a will is further exempli¬ 
fied by Holdfast d. Hitchcock v. Pardoc (A), where a testator de¬ 
vised to A. a farm in the occupation of C., and to B. lands in 
L. marsh; and it appeared that part of the farm in the occupa¬ 
tion of C. consisted of lands in L. marsh; but there was another 
estate, not in his occupation, consisting entirely of marsh lands- 
in L.; and it was held, that the subsequent devise was not, as 
contended, a revocation of the preceding devise, but that A. took 
the farm, and B. the marsh lands not included in that farm. 

[So, where (c) a testator devised to A. “ her heirs, executors 
and administrators,” a houso in T. Street (describing it), and 
in distinct clausos gave her several other houses, “ the whole of 
which premises were in the borough of Plymouth, during her 
natural lifo,” but should A. have children, “the before-mentioned 
houses ” to descend to them; but if she should die without issue 
(which happened), then tho “said promises” to become the joint 
property of the children of X. The house inoluded in the first 
devise being, as well as all the rest, in the borough of Plymouth, 
it was contended that it went with them to the children of X. 
But it was held, that although the words were not perfectly ac¬ 
curate, yet they could not intend that the testator meant by the 
subsequent words to cut down the estate in fee first given.] 


' (s) Clayton v. Lowe, 6 B. & Aid. 636; 
but Bee remarks on this case post, Ch. 
XLIX. 

[(«) Ley y. Ley, 2 M. & Gr. 780.] 


(6) 2 TV. 31 976; see also Woolcomb 
v. Woolcomb, 8 P. TV. 111. 

[(c) Doc d. Bailey v. Sloggett , 5 Excb. 
107.] 
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But, perhaps, the strongest authority of this kind is Bettison v. ohatteb xv. 
Richards (d) } where a testator, after devising an estate pur autro 
vie, devised ail other his estates , real and personal, wheresoever 
situate , unto E. L., her heirs, exeoutors, &c., for ever, charged 
with debts and certain legacies; and in caso his son should die 
without issue of his body lawfully begotten, thon he devised all 
his manors, messuages, tenements and real estate not therein¬ 
before disposed of situate in the several counties of H., Gr., N., 

L., and D., and the town of N., (though, it will bo observed, ho 
had previously disposed of ail his real and personal estate,) and 
also all his personal property in the public funds or elsewhere, 
unto the said E. L. during her life, and after her decease unto 
I}. S. in fee. It appeared that the testator had tho reversion in 
fee expectant on the determination of an estato tail male in his 
son, in largo estates in the several counties specified, except D. 
and the town of N., where ho had lands in fee simple in posses¬ 
sion. It was contended, that the latter deviso was confined to 
the lands in tho specified counties, of which the testator had the 
reversion only ; and that tho other lands even in the eounlies par¬ 
ticularized in the second devise , passed under the first devise; and 
of this opinion appears to havo been tho Court of C. 1\, which 
certified that E. L. took an estato in fee in the lands in JD. and 
the town of If., subject to tho dobts, &c. 

[Those cases also exemplify a rule which is certainly not of less Clear gift not 
frequent application than that enunciated at tho beginning of d.oubtfuTox> 
this chapter, viz., that where there is a clear gift in a will it preeraions. 
cannot afterwards be cut down except by something whioh with 
reasonable certainty indicates the intention of tho testator to cut 
it down. It need # not (as sometimes stated) bo equally clear with 
the gift. “ You are not to instituto a comparison between tho 
two clauses as to lucidity” (e). But tho clearly expressed gift 
naturally requires something unequivocal to show that it docs 
not mean what it says. 

It is clear that words and passages in a will, which are irre- Rule as to the 
concileable with the general context, may be rejected, whatever of 

may be the local position which they happen to occupy; for tho 

(d) 7 Taunt. 105. 451, 26 L. J. Ch. 335; Re Larkin, 2 

[(«) Per Lord Campbell, Randjkld v. Jur. N. S. 229; Davie v. Rennet, 30 
Randjield, 8 H. L. Ca. 225, whero tho Beav. 226 ; Walmsley v. Foxhall, 1 D. 
rule was held inapplicable. For fur- J. & S. 605 ; Kerry. Clinton, L. R., 8 
thcr instances of the application of the Eq. 462; Crosier v. Crosier, L. R., 13 
rule see Wavering v. Ellison, 3 Drew. Eq. 282. 
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rule which gives effect to the posterior of several inconsistent 
clauses must not he so applied as in any degree to clash or interfere 
with the doctrine which teaches us to look for the intention of 
a testator in the general tenor of the instrument, and to sacrifice 
to the scheme of disposition so disolosed any incongruous words 
and phrases which have found a place therein (/). 

Thus, in Boon v. Cornforth (r/), where a testator bequeathed 
the interest of 6,000/. stock to his daughter for life, and after her 
decease, upon trust to dispose of the principal and interest to and 
between her husband and his (testator’s) daughter’s child and 
children, viz. her husband should havo and enjoy one half of the 
interest thereof for and during his natural life, if iliere should he 
no child or children , (the words in italics were interlined (//),) ai# 
the child or children the other half; on his death his half should 
go to the child or children, but till the child or children attained 
twenty-one the husband should havo the whole interest, and on 
the death of their father, they should have the remaining 3,000/.; 
but if no such child or children at the time of her death, or they 
should die before twenty-one, then to go on further trust as ho 
should thereafter mention—Lord JIardwicke rejected the inter¬ 
lined words, as inconsistent and repugnant with $ie whole dis¬ 
position; holding that thero was no alternative but to reject 
either these or the entire provision. 

So, in Cory ton v. Jlelyar (i), where a testator devised lands to 
the use of his son for ninety-nine years , qmd, after the determinaj 
tion of that estate, to the use of trustees, during tho life of tho 
son, to preserve contingent remainders; and, after the decease of 
the son, to the use of his first and other sons in tail male—Lord 
Ilardicickc held, that tho term was, with reference to tho true con¬ 
struction of the several parts of the will, to be construed, not as an 
absolute term, but as determinable with the deceaselt the son. 

In several instances inconsistent words engrafted Ik a prior 
clear and expross devise have been rejected. 

Thus, whore (j) the devise was to A. and her heirs, for their- 


[(/) See per K. Bruce, L. J., 3 Do 
G. & J. 266, 267.] 

(g) 2 Ves. 277; [Jones v. Price, 11 
Sim. 6.57; Aspinall v. Audits, 7M. & Gr. 
912; llanbury v. Tijrell, 21 Beav. 322 
(c&bc on a deed); Campbell v. Bomkell, 
27 Beav. 326, (“aforesaid nephews,” 
aforesaid” rejected); Smith v. Crab¬ 
tree, 6 Ch. D. 691 (“living at the death 
or second marriage of my wife” re¬ 
jected.)] 


(h) Lunnx. Osborne, 7 Sim. 56, affords 
another instance of the rejection of 
words which had been interlined by a 
testator, and were at varianco with the 
general context. 

(i) 2 Cox, 340. [See, for ex¬ 
amples of powers or interests' reduced 
within a limited period by force of the 
context, Watlingtonx. Waldrm,4'b.1fi.. 
&G. 269 f Chapman v. Gilbert, ib. 366.] 

(J) Doe d. Bit on r. Stenlakc, 12 East, 
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lives, Lord Ellenborough rejected the lattor words; which, he said, otaptbbxv. 

were merely the expression of a man ignorant of tho manner of 

describing how the parties whom he meant to benefit would enjoy 

the property; for whatever estate of inheritance tho heirs might 

take, they could in fact only enjoy tho benefit of it for their own 

lives. [And where (k) a testator gave to his wife, her heirs and 

assigns for ever, his house and other property, with the intention 

that she might enjoy the same during her life, and by her will 

dispose of the same as she thought proper; it was contended 

that the wife took only a lifo intorest with a testamentary power 

of appointment*; but the Court held, that tho latter part of the 

clause did not cut down the clear gift of a foe-simple contained 

ir the former part, and that the testator merely meant to mention 

all the incidents of a feo which occurred to him at tho time.] 

So, where (/) a testatrix bequeathed an annuity, to be equally 
divided between M. B., C. S., and C. A., “ to them and their 
heirs, or the survivor of them, in the order they are now men¬ 
tioned,” Sir W. Grant rejected the latter words as repugnant. 

' “ Tho proposition,” said he, “ equally to divide a fund between 
two persons in a given order is mere nonsense, directly repugnant. 

There can be no division if tliero is an order in which thoy nro 
to tako. Supposo it stood simply a bequost to be equally divided 
between A. and B., in the order they are mentioned, the Couit 
could only say the first words oro plain, importing equal division, 
a benefit, and a personal benefit to both; and they do not know 
whdt meaning to put upon the other words: they are insensible, 
os coupled with such precoding words. The only question there¬ 
fore is, whether words having a plain meaning are to bo rejected 
for the sake of words of which you do not see tho sense or mean¬ 
ing. It is very probable the testatrix might have had in her 
mind some vague, indefinite notion of preference, but that is hot 
.expressed iff any manner, so that the Court can act upon it; not 
even by' saying the words importing equal division aro to be 
coupled with the original annuitants and not with tho survivors. 

Those words must be equally applied to all the persons who aro 
to take, or they fhust be equally rejected. It is to bo equally 
divided among tho three; not a different division among tho 

615. [See also Towns v. Wentworth , (I) Smith v. l'ylnts, 9 Vcs. SOB; hoc also 

11 Moo.P.C.C. 645; Jingo v. Williams, Jesson v. Wright, 2 Bligli, 1, and other 
L.- R., 14E^. 224. cases of tho same class discussed, Ck. 

(k) Doe d. Herbert v. Thomas , 3 Ad. & XXXVII. s. 2; and Recce v. Steel, 2 Sim. 

Ell. 123, 4 Nev. & M. 696. Seo also 233; Townleyv. Bolton, 1 My. &K. 148; 

Droeklebmk v. Johnson, 20 Bea\. 205; [ Harvey v. Harvey , 5 13eav. 134. 

Tasmore v. Huggins, 21 Bear. 103.] 

J.—VOL. I. II 
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CHATTER XV. 


Words not to 
be expunged, 
unless incon¬ 
sistent. 


EFFECT OF REPUGNANCY 

survivors. In order to give effect to the latter words, I should 
he under the necessity of rejeoting the words expressing an equal 
division, retaining the others with reference to one event, and of 
doing the roverso in reference to another event. In the ovont 
of all living, I should have kept tho former and rejected tho 
latter words; hut in the event of two surviving, I ani to reject 
tho former and preserve the latter. Them is no ground for such 
a capricious rejection of words to suit the event. The testatrix 
has not pointed out the specifio event in her contemplation, or 
showed a different intontion as to tho accruing parts and the 
whole; and this order to take place is so obscurely expressed, 
that it is utterly impossible for me to give any effect to it.” 

[The embarrassment often caused by cases of this description 
is exemplified by Morrall v. Sutton (in), where a testator limited 
lifo interests in his leasehold property charged with certain an¬ 
nuities, with remainder to S. G., “ her executors, administrators 
and assigns, subject to the said annuities charged thereon during 
her natural life.” The general rules above mentioned were 
acknowledged on all hands; but there was a difference of opinion 
upon the question, whether or not sufficient evidence of the tes¬ 
tator’s intontion could bo collected from tho context to authorize 
the rejection of tho words “ during her natural life,” so as to 
give S. 0. tho absolute interest; for, in tho absence of such 
evidence, those words being placed last must, according to the 
general rule, ovorrulo tho preceding words “executors, &c.,” 
thereby limiting S. C.’s interest to a life-estate. Coleridge, J\, 
in a valuable judgment, supported the affirmative against the 
opinions of Parke, B., (who, with Coleridge, .J., assisted the L. 0. 
upon the appeal,) and of Lord Langdale, M. 11., from whom tho 
appeal was brought. The case was ultimately compromised.] 

But words are not to be expunged upon mere conjecture, nor 
unless actually irroconcileablo with tho context of the will, though 
the retention of them may produce rather an absurd consequenoe. 

Thus, whore (n) a testator after bequeathing certain property 
to Thomas Brailsford, son of his nephew Samuel Brailsford, de¬ 
vised his real estates “ to the uso of the said Thomas Brailsford 
and his assigns, for and during the term of his natural life, and 
after his deceaso, to the use of the said Thomas Brailsford, son of 
mg nephew Samuel Brailsford, his hoirs and assigns, for ever.” 
The only Thomas Brailsford mentioned in the will was the son 

[(«*) 4 Bcav. 478, 1 Phil. 633.] 368; [and see Hellish v. Mellish, 4 Yes. 

[») Chambers v. Brailsford, 18 Voa. 48.] 
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of Samuel, but the testator bad another nephew of that nomo, chaptebxv. 
(who was uncle of the legatee,) to whom, therefore, it was con- 
tended, that the devise to “ the said Thomas Brailsford,” applied, 
though he was not before named, according to the case in 
Hawkins (o), that father and son having tho same name, the 
son, not the father, is distinguished by an addition (p). Tho 
words “ the said,” it was observed, might bo considered surplus¬ 
age ; and that the devise was either void for uncertainty, or, 
there must be an inquiry. But Sir W. Grant said, that it was 
impossible to contend that there was, prima facie, any ambiguity 
in the description; by the words, “the said Thomas Brailsford,” 
the Thomas Brailsford who had been before mentioned was 
sufficiently described. “ The argument on the other side,” ho 
said, “ rests chiefly on the inconsistency of giving to the same 
person, in the samo sentence, an estate for life and also an estate 
in fee; there is certainly a particularity in that; hat the devise as 
it stands is not so insensible or contradictor!/ as to drive the Court 
to the necessity of expunging or adding words to give it a meaning ;” 
and this decree was affirmed by Lord Eldon (q). 

And though repugnant expressions will yield to an intention Doviso not 
and purpose expressed or apparent upon the general context, reason !^ by 
yot it does not appear that a bequest actually mado, or a power signal, 
givon, can be controlled merely by the reason assigned. The 
assigned reason may aid the construction of doubtful words, but 
cannot warrant the rejection of words that aro clear (r). Thus, 
where («) a testator expressed his conviction of the honour and 
justice of his trustees, and mado that conviction tho ground of 
his reposing in them the trust of distributing his property among 
his relations, authorizing them to fix both tho objects and the 
proportions, but afterwards gave the power in express terms, to 
them, and the heirs , executors and administrators of the survivor 
of them —Sir W. Grant , M.B., observed, “Though it seems very 
incongruous and inconsequential to extend to unknown and un¬ 
ascertained persons the power which personal knowlodgo and 
confidence had inducod the testator to confide to his original 
trustees and executors, yet I am not authorized to strike these 
words out of the. will, upon the supposition, though not impro- 

(») 2 Hawk. P. C. 271, s. 106. Itidout y. Pain, 3 Atk. 493; Langley y. 

Ip) See also Goodright d. Hall v. Hall, Thomas , 6 D., M. & G. 645.] 

1 Wils. 148. (»•) Per Sir W. Grant, 16 Yea. 46; 

(q) 19 Vea. 662, 2 Mer. 25; aeo also [and aeo 4 Yea. 808; Thompson v. White- 
Roe y. Foster, 9 East, 405; [Ridgeway lock, 6 Jur. N. S. 991.] 
v. Mmkittrick, 1 D. & War. 90, 91; (*) Coley. Wade, 16 Vea. 27. 

i i 2 
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OHAPTEBXV. 


Devise in 
general terms 
will not con¬ 
trol another 
distinct de¬ 
vise. 


Clear devise 
not controlled 
by subsequent 
inaccurate 
wordsof refer¬ 
ence. 


EFFECT OF EEPUGNANCY 

bable, that they were introduced in this part by inadvertence or 
mistake.” 

[Again, it is a general rule, that a devise in general terms 
shall not, even though otherwise inoperative, be held to control 
another devise made in distinct terms. Thus, in Borrell v. 
Haiffh (t), whero a testatrix devised all her messuages, cottages, 
closes, lands and hereditaments at H. to A., and afterwards gave 
all her copyhold estates and hereditaments at N. and T. and 
elsewhere ; and it appeared that the only place besides N. and T., 
in which the testatrix had copyholds, was H.: Lord Langdale , 
M. R., held, nevertheless, that the prior devise, which per se 
clearly carried the copyholds at H., was not defeated by the 
vague expression which followed. 

So in Greenwood v. Sutcliffe («<), where a testator devised his 
estate called S., in trust for his daughter Anna for life, and at 
her death the trustees wero to stand seised thereof, “ and also of 
all accruing share and interest to which she might become en¬ 
titled by survivorship under the trusts of his will or otherwise,” 
to the use of her childron as tenants in common in feo. And the 
testator dovised another estate, called It., to trustees to hold in 
trust for his daughter Maria, for life; and after her death, (in 
the events which happened,) to stand seised thereof to the use of 
the testator’s son William and his said daughter Anna, or such 
of them as should be thon living, their heirs and assigns in equal 
shares. Maria died before tho testator; and upon the death of 
Anna, who survived her father and sister, her children claimed 
the 1 1. estate under the words contained in the former part of 
the will, “ all accruing share,” &o., on the ground that tho effect 
of them was, in the events which had happened, to limit the R. 
estate, after the death of Anna, to hor children. But it was held, 
that the direct and express limitation of the R. estate to William 
and Anna, and their heirs and assigns, as tenants in common, 
was not controlled by the words in question, although no other 
operation could be attributed to them.] 

It is to be observed, too, that a devise of lands, in clear and 
technical terms, will not bo controlled by expressions in a sub¬ 
sequent part of tho will, inaccurately referring to the devise, in 
terms which, had they been used in the devise itself, would have 
conferred a different estate, if tho discordancy appear to have 
sprung merely from a negligent want of adherence to the lan¬ 
guage of the preceding devise. 


[(0 2 Jur. 229. Sco also Sidebotham 
v. Wdtton, 11 Haro, 170, (4th question). 


(«) 14 C. B. 226.] 
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Thus, where (#) a testatrix devised lands to her eldest daughter chaitkbxv. 
A. S., and the heirs of her body for ever, with remainder over" 
charged with a sum of money to be raised out of the yearly 
profits; and the testatrix declared it to be her will that her exo- 
cutors (thereinafter named) should stand seised of the lands until 
they should have raised the said sum, or until the same should 
bo discharged by A. S. and her heirs; and after the raising or 
payment thereof by the said A. S. or her heirs , then that A. 8. 
and her heirs should enjoy the said lands for over (y). It was 
held that the word “ heirs ” (of A. S.), tlirico repeated, referred 
to the special designation of heirs to whom tho estate was devised 
in the beginning of the will, and wero not intended to introduce 
a new and more general denomination of heirs, and to rovoko 
tho express estate tail given in the beginning of the will. 

So, whore ( 2 ) the devise was to A. and tho heirs male of his 
body, and, in case ho should die without issue , then over, tho 
words “without issue” wero held to mean without issue male. 

Both the preceding cases exhibit deficiency, rather than re¬ 
pugnancy of expression, and will serve, therefore, not inaptly to 
conduct to the commencing subject of the next chapter. 

(j:) Doc d. Ilanson v. Fyldes, Cowp. {:) Tuck v. Freucliam , Moore, 13, pi. 

833. 50, 1 And. S; [sen also Kllicombc v. 

(//) Tho words “for over” wore not Gompcrt r, 3 My. & Or. 127; Jlillersdon 
strictly repugnant, as an estate tail is v. Loire, 21 taro, 355; Mortimer v. Mart- 
capable of perpetuity of duration. ley, 3 Do CJ-. & S. 332.] 
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CHAPTER XVI. 

AS TO SGPPLYINGj* TRANSPOSING AND CHANGING WOEDS. 


Words may 
bo supplied, 
when. 


“ Without is¬ 
sue’' supplied. 


“ Without is¬ 
sue” read 
“ without 
leaving 
issue.” 


I. As to supplying Words. —It is established that [where it is 
clear on tho face of a will that the testator has not accurately 
or completely expressed his meaning by tho words he has used, 
and it is also clear what aro the words which he has omitted (a), 
thoso words] may be supplied, in order to effectuate the inten¬ 
tion, as collected from the context. Of this we have a very 
simple example in an early case, where a devise to A. and the 
heirs of his body, and, if he should die, then over, was read 
“ and if he shoidd die without issue (b).” 

So, where (c) a man having three sons, John, Thomas, and 
William, devised lands to John, his oldest son, and the heirs of 
his body, after the death of Alice, the devisor’s wife; and de¬ 
clared that if J ohn died, living Alice, William should be his heir. 
And the testator devised other lands to Thomas, and the heirs of 
his body, and, if ho died without issue, then that John should 
bo his hoir; and ho devised other lands to William and the heirs 
of his body, and, if all his sons should die without heirs of their 
bodies, then that his lands should bo to tho children of his 
brother. John died in the lifetimo of Alice, leaving a son; and 
the Court held, that, upon the whole context of tho will, tho 
construction should bo “if John died without issue, living Alice 
and that this was tho intent appeared, it was said, by other parts 
of the will, the other sons having other lands to them and the 
heirs of their bodies; and that if they all died without issue, it 
shoidd be to his brother’s children, not meaning to disinherit any 
of his children. And it was declared not to be a contingent re¬ 
mainder or limitation to abridge the former express limitation. 

. And in several instances where a testator, in a will made be¬ 
fore the year 1838, has used the phrase “ without leaving issue ” 

[(a) See ITopey. letter, 3K. & J. 206; (4) Anon. 1 And. 33; see also Atkins 

per K. Bruce, L. J., 3 Do G. & J. 266, v. Atkina, Cro. El. 248. 

267.] , (c) Spalding v. Spalding, Cro. Car. 
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and “without issue” indifforently, in bequests of personalty, in chapter xvi. 
regard to which alone (as hereafter shown) the difference of 
expression is material, the word “ leaving ” has been supplied, in 
order to produce uniformity, which, it was considered, must have 
been intended. 

Thus, in Shopperd v. Lessingham (d), whore A., having two Word “leav- 
childron, F. and M., bequeathed certain stock, in trust, as to jllCcpiSff 
one moiety, for F. for life, remainder to such child or children .“without 
of F. as should bo living at his decease; and, if he should 
not leave any child, or in case such children should die without 
issue, then to M. for life, remainder to such child or children of 
M. as Bho should have at tlio time of her death ; and in case M. 
should leave no issue living at her death, or if such child or 
children as she should so leave should die without Jen dug any 
issue, then to J. S.; and, as to the other moiety, tlio testatrix 
appointed the interest to be paid to M. for life, remainder to 
such child or children as she should leave at her deceaso; and 
in caso M. should leave no such child or children, or all such 
child or children as she should leave should die without issue, 
then to F. for life, remainder to liift children living at his de¬ 
ceaso ; and in caso F. should leave no child or children, or they 
should die without issue, thou to J. S. the snmo as the other 
moiety—Lord Ifardwicke was of opinion that tlio same construc¬ 
tion was to be put on the words “ without issue,” in the bequest 
over of the second moiety to F., as on the words “ without tearing 
issue,” in tho other moiety (e) ; the only difference intended in 
the disposition of the two moieties evidently being to prefer F. 
as to one moiety, and M. as to the other. The conBcquonco was, 
that these words, being used in relation to personal estate, ro- 
forred to issue at the death (/). 

Again, in Kirkpatrick v. Kilpatrick (<y), whero a sum of money Words “un- 
was bequeathed to J. and 8. to be equally divided; but in tho ono’^suppUcd. 
event of the death of either of them before ho. attained the age of 
twenty-one years , and without issue , his share to go to the sur¬ 
vivor ; but in the event of both dying without issue , then over; 


(d) Ami). 122. See alBO Radford v. 
Radford , 1 Keo. 486, where freeholds 
and leaseholds were combined in tho 
same devise. [Cf. Pyev. Limcood, 6 Jur. 
618, stated post, Ch. XLI. s. 1 , n.) 

(«) But the word “leaving” occurred 
in the ulterior bequest of the other 
moiety. 

(/) Even with this construction, the 
gift over, in tho event of the children 


uot leaving issue, wus too remote, as M, 
might liavo had children born after the 
death of the testator. 

(y) 13 Vos. 476; [Hcoalso Wheahle v. 
Withers, 16 Sim. 605. But see Else v. 
Else, L. R., 13 Eq. 196. In Radley v. 
lees, 3 M. & Gr. 327, the codicil showed 
that the testator’s intention would bo 
defeated by supplying the words thcro 
proposed to be inserted in the will. 
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CHATTER XVI. 


“ On mar¬ 
riage 1 ’ ’ read 
“ at twenty- 
one or mar¬ 
riage.” 


“ Dying ” 
read “ dying 
without leav¬ 
ing a child.” 


SUPPLYING WORDS. 

Lord ErsMne , on the authority of the last case, supplied the 
words “ under twenty-one,” in the ulterior bequest. 

[The case of Lang y. Pugh (h) was of the same kind. A tes¬ 
tator gave a sum of money, in trust for his son T. for life, and 
after his death for his lawful issue if thon of age or married, 
equally if more than one, if only one the whole to go to such 
only child; or in caso such cliild or children o'f his son should 
he under age at the death of the son, then “ to he divided or 
paid to him, her, or them, in manner aforesaid, on their attaining 
their respective age or ages of twenty-one years, if sons, or if 
daughters, on their marriage respectively.” Sir K. Bruce , Y.-C., 
read the will as if it had been written, “or, in the case of 
daughters marrying earlier , upon marriage;” he thought it im¬ 
probable that the testator could “ have meant a daughter of T. 
surviving her father, and having attained majority in her 
father’s lifetime, to tako the fund or a portion of it absolutely, 
though never married, but that he meant altogether to exclude 
any daughter, a minor at her father’s death, if not then married, 
unless she should at some period of her life marry.” 

Again, in the leading coke of Abbott v. Middleton (i) a testator 
gave an annuity of 2,000/. to his wife for life, and directed funds 
to be set apart for securing it, “and on hor decease the sums 
provided and set apart for such payment to become the property 
of my son A. so far as he the said A. my son shall reoeivo the 
interest on such sum during his life, and on his demise the prin¬ 
cipal sum to become the property of any child or children he may 
leave, and in such sums as my said son shall will and direct; but 
in case of my son dying before his mother, then and in that 
case the principal sum to be divided between «the children of my 
daughters” B., C. and D. The son A. having died before his 
mother but tearing a child, the question was, whether the words 
“without leaving any child” could bo supplied after the word 
“ dying” in tho final gift over, so as to leave the child of A. in 
possession of the property, and it was hold by Sir J. Bonnily, M.R., 
that those words must be supplied. Referring to Spalding v. 
Spalding (/•), he said the principal ground of the decision there 
seemed to him to be the expression of the testator’s intention 
that the heirs of the body of the first son should take, and it was t 

.[(A) 1Y. & C. C. C. 718; see also King (i) 21 Bear. 143, 7 H. L. Ca. 68. 
v. Cullen, 2 Be G. & 8. 252; Woodbume And see Brotherton v. Bury, 18 Beav. 
v. Woodbume , 3 ib. 643. 65. 

(i) Ante, p. 486. 
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[to be observed tbat tboy could take only by descent through the chafteb xvi. 

father, whereas in the present case they took vested interests 

direct from the testator. The judgment of tho M. E. was affirmed 

in I). P., principally on the same ground (/). A clear gift was 

not to be devested but by an unmistakeablo provision to that 

effect (ni). 

In the foregoing cases the testator had used expressions that Elliptical ex. 
were, or were considered to bo, plainly elliptical. Some contin- pUed;°but au 
goncy or state of circumstances that was present to his mind was 
imperfectly described. Put the Court cannot provide for an will not bo 
event which appears to have been absent from tho testator’s mind, P rovlied for - 
however strange the omission may bo. Thus in Eastwood v. 

Lockwood (w), where a testator disposed of all his property on 
trusts for tho maintenance of his children until Hannah, tho 
youngest, attained twenty-ono ; and as soon as sho attained that 
ago he disposed of his personal estate among certain of his 
children; and as to a specified part of his real estate, ho devised 
it to his son A. in tail male, subject to a certain charge; and as 
to other specified parts, he devised one to each of his other sons 
in tail male, with a gift over “ in case any of his said sons should 
die during tho minority of Hannah, or in tho event of any of 
them dying without such lawful issue as aforesaid, and either 
before or after their or his share should bo divisible according to 
tho provisions of the will” (*.<?., beforo Hannah attained twenty- 
ono) ; A. died beforo that time leaving issue, and it was argued, 
on the authority of Spalding v. Spalding (o), that his estato was 
not out down. Sir W. P. JFood, V.-C., agreed that the words 
“in case of any son dying during the minority of Hannah” 
standing alone would have brought the case within that autho¬ 
rity : hut the words that followed made it different. The tes¬ 
tator had put two classes of events together. He had said, “ I 
point to a dying in the one case simplicitcr during a given 
epoch. I point to a dying without issue in the other caso gener¬ 
ally, either before or after Hannah attains twenty-one.” It was 
true that in one sense the second alternative might be included 
in the first, yet still it was emphatic; and although it seemed 


[(£) By Lords Chelmsford and St. 
Leonards ; Lords Cramcorth and }f r eus- 
leydale diss. Whether tho words were 
supplied or not the will remained in* 
complete. If they were not supplied, 
the testator’a bounty to his grand, 
children would depend on their father’s 
surviving his mother, which appeared 


unreasonable. If thoy wore supplied, 
and tho son survived his mother and 
died leaving no child, tho fund woidd 
not go to the children of the daughters 
but would fall into the residue. 

(in) See Hope v. Potter , 3 K. & J. 206.] 
(w) L. B., 3 Eq. 487. 

(o) Ante, p. 486. 
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CHATTEB XVT. 


Words sup¬ 
plied to pro¬ 
vide for an 
alternative 
event, obvi¬ 
ous, though 
not expressed. 


Object sup¬ 
plied by refer¬ 
ence to pre¬ 
ceding devise. 


SUPPLYING WORDS. 

[strange to suppose tliat lie meant it in this sense, yet if he did, 
he could hardly have expressed himself more clearly. Notwith¬ 
standing the existence of issue, therefore, the estate of A. was 
divested and went over.] 

The principle of supplying omitted words has been applied in 
numerous other cases, from which the following have been se¬ 
lected, as affording apt examples of its application. 

Thus, where (p) a testator having two sisters, A. H. and M. J., 
and also two cousins, F. and G., devised his estate at A. to his 
sister A. H. for life, remainder to his sister M. J. for life, remain¬ 
der to another person for life, remainder to F. in tail, remainder 
to G. in tail, with remainders over; and then devised another 
estate at B. “ to his sister M. J. for life, or if she should survive 
his wife and sister A. II., so that she should come into possession of 
the estate at A.,” then to L. J. for life , towards the support of 
his cousins F. and G., remainder to the said G. in fee. M. J. 
survived the testator’s widow, but not his sister A. H., and it 
was therefore contended that the remainder to L. J. and G. 
failed; but the Court decided, that, as the word or so placed 
was unintelligible, being refcrrible to no other alternative; and 
as it was apparent from the whole context that the testator had 
in contemplation another alternative, namely, the death of his 
sister M. J., and that he meant to make a provision after the 
death of his sisters for his cousin G. as well as his cousin F., 
which was not satisfied by only giving G. a remainder in tail 
after a remainder in tail to his brother F.; in order to render 
the sentence complete and sensible, and to give effect to tho ap¬ 
parent intent of the testator, tho necessary words might be sup¬ 
plied to make the devise read as a gift to hi^ sister M. J. for 
life, and after her death, or if she should survive his wife (q) 
and sister A. II., so that sho should come into possession of the 
estate at A., then over to L. J., who consequently took a vested 
remainder, and was entitled in tho events that had happened. 

But no case, probably, has gone further in supplying words in 
compliance with the intention appearing by the context, than 
Doe d. Wickham v. Turner (r), where the testator’s deficiency of 

(p) Doe d. Leach v. Miehlem , 6 East, probably aho had a life estate in the 

486; see also Webb v. Hearing, Cro. property at A.; [or, perhaps, it was 
Jae. 416 ; A non. 2 Vent. 363; Peareall because the wife had a life annuity of 
v. Simpson, 15 Ves. 29 ; Lord Eldon'a 60 1. out of estate A.; and that, there- 
judgment in Doe d. Planner v. Scnda- foro M, J. was not intended to loso es- 
more, 2 B. & P. 296. tuteB. till after the cesser of that charge 

(q) It does not distinctly appear why upon her interest in estate A.] 

the death of the wife is introduced; but (r) 2D. & By. 398. 
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expression left tlie devise without an object. The will was in chapter xvi. 
these words: “ I give unto H. W. a messuage or tenement now ” 

in the possession of. W. Item, I give further unto my nephew 
II. W. half part of my garden, and 100/. stook in the 4 per cent. 

Bank annuities. I give, further, mg yard, stables, coichousc, and 
all other outhouses in the said yard, my sister M. AV. to have the 
interest and profits during her life.” The question was, whether 
the nephew was entitled to tho yard under this devise. The 
Court {Best, J., diss.) decided in the affirmative; for as the 
testator had used the word “ further” in the preceding part of 
his will, when he made an additional gift to the same dovisee, and 
as the clause would otherwise have been senseless and inoperative, 
tho words “ to him” might be supplied, and then it was a devise 
to M. W. for life, remainder to her son II. AV. in fee («). 

So, in Langston v. Pole [t), whore a testator, passing over tho 
first son of A., (his son and devisee for life,) proceeded to limit 
tho estate to the second and other sons of A.'in tail successively 
[according to seniority], and then to tho first and other daughters 
of A. in like manner: on a case from Chancery tho Court of C. B. 
supplied the vacancy in tho series of limitations, by holdiug tho 
first son to take an estate tail immediately oxpectant on his 
father’s deeeaso. [It appeal’s that the Court of B. It. had come to 
an opposite conclusion upon tho same will. Neither Couit gave 
reasons. The decision of the Court of C. B. was affirmed in D. P. 

Lord Brougham relied on tho trusts of a term, which were, in 
case there should be only one son and one daughter, to raiso 
a portion for tho daughter; an absurd provision, if the daughter 
herself took the estate, as she would, under tho circumstances, 
unless the son di<^. However, he was of opinion that the phrase 
“ other sons” included tho first son, and therefore tho decision of 
the Court below was right, without supplying any words (u). 


* (») There must be a mistake in this, 
as the will was destitute of any ground 
for raising a fee in the devisees, and it 
was not necessary for the Court to de¬ 
termine the quantity of the devisee’s 
interest. 

(i t) 2 M. & Pay. 490, [5 Bing. 228, 
Tainl. 119, and in D. P. nom. Langston 
v. Langston, 8 ML 167, 2 Cl. & Fin. 194, 
Sugd. Law’ of Prop. 370. See also 
Newburgh v. Newburgh, Sug. Law of 
Prop. 367; Parker v. Tootal, 11 H. L. 
Ca. 143. 

(«) See also Clements v. Paskc, 3 
Dougl. 384, cit. 1 M, & Scl. 130, 2 Cl. 
& I'm. 230, n. Thd devise was to trus¬ 


tees during tlie life of J. C., upon trust 
for J. C. for life, and after liis decease, 
to the eldest son of J. C., and for de¬ 
fault of such issue, theu likewiso to tho 
second, third, and every ether son of J. 
C. successively, according to seniority, 
and tho several and respective* heirs 
male of tlie body and bodies of such 
(omitting tho first son) second, third, 
or other son or sons, the eldest of such 
sons and the heirs male of his body being 
always preferred to and take before any 
of the younger sons and tho heirs male 
of his body, and, in caso of such issue 
male failing by J. C., then over. It was 
held in B. It. that the eldest son of J. 
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oHAPTEBxvi. [It is clear, however, that words and even clauses, may be sup- 
Words sup- plied in a set or series of limitations or trusts, from which they 
{imitations^ 0 ^ ave l* 6611 omitted without apparent design, where those limita- 
conaistent tions or trusts as they stand are inconsistent with the context, 
■with context. an( j the context shows what must he added to remove the incon¬ 
sistency (a;). Thus, in Greenwood v. Greenwood (x), where a tes¬ 
tator bequeathed his real and personal estate to trustees on trust 
to sell and invest the sale moneys, and “ pay tho moneys and the 
investment for the time being representing the same to my wife 
during her life upon trust for all my children or any child who, 
boing sons, shall attain twenty-one, or being daughters, shall 
attain that age or marry, in equal shares;” with power for the 
trustees, “ after tho death of my wife, or previously thereto if 
she shall so direct, to raise any part not exceeding one half of 
the then expectant presumptive or vested share of any child 
under the trusts hereinbefore declared ” for the advancement of 
the child; and “ after the death of my wife ” to apply the whole 
or a part “ of the income of tho share to which any child shall 
for tho time being be entitled in expectancy under the trusts 
hereinbefore declared” for maintenance of the child: and, in 


[C. took an estate tail, and not an estate 
for life. Lord Mansfield seems to have 
chiefly relied on the word “ likewise,” 
as indicating an intention that the first 
son should lmvo the Bumc estate as tho 
younger suns, and not on tho word 
“ other” as (according to Lord Broug¬ 
ham's judgment in Langston v. Langs¬ 
ton) he might have done. In Owen v. 
Smyth, 211. Bl. 594, Eyre, 0. J., doubted 
whether words such as those which 
afterwards occurred in Langston v. 
Langston could, in a deed, be considered 
to give an estate tail to tho eldest son. 
In Barnacle v. Nightingale, 14 Sim. 456, 
there was a devise to A. for life, and, 
after his decease, to his first son, and, for 
default of such issue, to the second, third, 
&c., and all and every other son and 
sons of A., and the heirs of his or their 
bodies lawfully issuing, the elder al¬ 
ways to be preferred and to take before 
tho younger of such sons, and tho heirs 
of his body: Shadwell, V.-C., decided 
that the limitation to the heirs of the 
body of tho first son had been omitted, 
and could not be supplied, and that 
such son took only an estate for lifo. 
The Court of B. It. decided the direct 
contrary on the same will, Doe d. Harris 
▼. Taylor, 10 Q. B. 718 ; and with the 
latter decision agrees Galley v. Barring¬ 
ton, 2 Bing. 387, in which, upon a settle¬ 
ment expressed in very similar words, 


the court of C. B. held that the limita¬ 
tion “to tho heirs of the body” in¬ 
cluded the heirs of tho body of tho first 
as well as of the second and younger 
sons; and Owen v. Smyth, 2II. Bl. 694, 
where the limitations in a deed were to 
the uso of N. for life, remainder to the 
use of tho first son of N., and for do- 
fault of such issue to the uso of the 
second, third, and all and every other 
son and sons of N. successively, and 
of the several heirs malo of the body 
and bodies of all and every such son 
and sons, so that the older of such sons 
and the heirs malo of his and their 
bodies should always tako before the 
younger of the same sons and the heirs 
malo of his and their body and bodies ;• 
and it was held that the words in italics 
included the first son as well the others 
and gave him an estate toil. It must 
be observed that tho authority of Doe v. 
Taylor is impaired by the reasons given 
for the decision, viz. that the words 
“ for default of such issue ” did not, as is 
the universal rule, mean for default of 
such issue as took under the previous 
limitation, that is, “for default of such 
first son,” but meant “for default of 
issue of such first son,” and that the 
first son, therefore, took an estate tail 
by implication. See post, Ch. XL. s. 3, 
and Jte Arnold's Estate , 33 Beav. 163. 

(*) 5 Ch. D. 954. 



PDF Compressor Pro 


SUPPLYING WORDS. 

[default of children, “ then from and after the death of my said 
wife and such default of children,” over. Tho question was 
whether the wife had a beneficial interest for her life in tho fund, 
and it was held by the L.JJ. that she had. Sir W. James ob¬ 
served that if the will hod ended with the gift to tho children in 
equal shares, it would havo been difficult to alter tho natural 
moaning of the words, which imported a gift to tho wifo during 
her life in trust for the children, giving tho latter an estate pur 
autre vie only. But when they read the powers of advancement 
and maintenance, whicli were powers dealing after the death of 
the wife with what the testator treated as already given to tho 
children, it was evident that tho natural meaning of the previous 
words could not be tho true ono, these powers being utterly in¬ 
consistent with the view that the previous trust for children was 
one determining with the wifo’s life; they were driven there¬ 
fore to separate the words in tho gift to tho children from tho 
gift to tho wife for life, tho words “ after her death ” being im¬ 
plied after tho gift of her lifo estate. 

So in Re Daniel’s Trusts (y), a postnuptial settlement, reciting 
an intention to make further provision for children, vested a fund 
in trustees for the wife for lifo, and after her death “ for all and 
every tho child and children of tho marriago who, being a son 
or sons, have or hath already attained or Bliall hereafter attain 
tho ago of twenty-one years and their respective executors and 
administrators; and if thoro shall be but one such child tho 
whole shall be in trust for such only child and his or her oxecu- 
tors or administrators,” with a direction “ during tho minority 
of each of the said children ” to apply the income of “ the pre¬ 
sumptive share qf every such child for his or her maintenance 
until such his or her share should become vested, or until he or 
she should die,” and a power to apply “ all or any part of tho 
expectant share of each of the said sons” for his preferment or 
advancement. There were several sons and daughters, all of 
whom had attained twenty-one. It was held by Sir Q. Jessel, 
M. Bi., that sons only were entitled. But on appeal it was held 
that daughters also were by implication entitled to participate. 
The L.JJ. thought that the recital and tho use of tho words 
“ his or her ” and “ he or she ” gave abundant evidence of an 
intention to provide for children both male and fonialo. Sir W. 
James said: “ Those words are part of a common form, and we 


493 

CHATTEB XVI. 


[(y) 1 Ch. D. 376. 
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chutes xvi. [must deal with the case as if the words had run ‘ for all and 

“““““ every the child and children who being a son or sons shall attain 
the age of twenty-one years, or being a daughter or daughters, 

- ; and if there shall be but one such child, then the whole 

shall bo in trust for such ono or only child/ The only question 
then would be what is to bo supplied; and os maintenance is 
given during minority, I should have no difficulty in supplying 
‘ attain twenty-one.’ ” It is presumed that the L. J. did not 
mean that this was the only qualification intended as to daughters, 
for no one ever saw a “ common form ” of trust for “ children 
who being sons attain twenty-one, or being daughters attain 
twenty-one.” As all the daughters had attained twenty-one, 
and were thus entitled at all events, it was unnecessary to say 
what other qualification was intended. But this drops the 
common form theoiy. 

Again, in Sweeting v. Prideaux (s), where a testator bequeathed 
] 0,000/. in trust to pay the income of one moiety to his daughter 
A. for life for her separate use, and after her death to divide 
that moiety among her children, or failing children among her 
statutory next of kin; and to pay the income of the other moiety 
to his daughter B. for life “ in tlio same manner in every respect, 
and subject to the same control as he had before directed as to A., 
it being his intention that his said daughters’ fortunes should not 
be subject to the control of their husbands.” lie then gave 
0,000/. in trust for his son C. for life, and after his death for his 
children and failing children to form part of his estate; and he 
empowered the trustees to apply the income of the 1G,000/. and 
G,000/. for the maintenance of his said daughters’ or son’s 
children as they might think proper. B. diod % ,leaving children, 
and it was held by Sir C. Hall , V.-C., that they were by impli¬ 
cation entitled to the moiety given to B. for lifo. Ho said: 
“ The daughters were treated collectively, it being his intention 
that their * fortunes ’ should be alike, and the income was not 
only given to them but there was a provision for maintenance 
of his ‘ said daughters’ and son’s ohildren.’ There was a sepa¬ 
rate provision for the heads of the three families.” 

So where (a) a testator gave his real and personal estate (which 
he directed to be sold and converted) in trust as to one-seventh 
for ono son, and as to another for the other son. And he 

[(z) 2 Ch. D. 413. And see note on [a) Re Redfern, 6 Ch. D. 133.] 
limitations by reference, Ch. XXII. s. 6. 
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[directed his trustees to hold the remaining five-sevenths in trust ohapthb xvi. 

to pay the inoome to his daughters A., B., C., D. and E. in equal 

shares during their lives; and after the death of A., in trust as 

to one-fifth for the children of A.; and after tho death of B., 

in trust as to another fifth for the children of B.; and after the 

death of C., in trust as to another fifth for the children of D. ; and 

after the death of E., in trust as to another fifth for the children 

of E., with power for the trustees “ until the share of tho issuo 

of any of his said daughters should become payable” to invest 

the same, and apply the incomo for the maintenance of such 

issue; it was held by Sir J. Bacon, V.-C., that a trust must bo 

implied after the death of C. for tho children of C. lie observed 

that the testator was making an equal division of his estato 

among his seven children, but that unless this tijpst was implied 

ho would die intestate as to one-seventh: could ho impute 

such an intention to the testator on reading the whole will, and 

looking especially to the provision for maintenance of the 

issue—“ that its to say (added the V.-C.) the. issue of the fice. 

daughters . ? ”] 

But it is not to bo inferred from any of tho preceding cases, Words of 
that words may bo inserted upon mere conjecture, in order to u™d'in ono 
equalizo estates created by several distinct and independent de- 
vises, in favour of persons with rospcct to whom the testator has a distinct dc- 
expressed no uniformity of purpose, though it may reasonably be V18c - 
conjectured that he had the same intention as to all. 

Thus, where (6) a testator, having three sons, T., F., and H., 
devised lands to T. and the heirs male of his body, remainder to 
F. and his heirs. Item, ho devised his house in H. to F. and 
the male heirs of his body, remainder to II. and the heirs male 
of his body; Item, ho gave to H. and his heirs freely another 
house; Item, he gave to his said son II. houses and land without 
any words of limitation . Also ho willed that II. should enjoy 
certain other promises to him and his heirs for ever, and for want 
of heirs of his body, to F. for over: it was held that H. had only 
an estate for life in those premises in reference to which no words 
of limitation were added. 

So, where (c) a testator gave unto his wife, her heirs and os- Words of 

signs for ever, all his lands in tho parish of B., and then in the exte?dedby 0t 

occupation of S. And he gave and dovised to his loving wife inference to 

other devises. 

(b) Spirt v. Bencei Cro. Car. 368; [soo Dougl. 759. See also Paicc v. Archbp. 

Hay v. Earl of Coventry, 3 T. R. 83.] of Canterbury, I4Vcb.366; [Daed. Crutch- ’ 

(/■) Might d. Mitchell v. Sidebotham, field, v. Pearce, 1 Pri. 353.] 
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ohajtebxvi. aforesaid all his lands, tenements and houses lying in C., (to wit,) 
Ujq ] 10use ] ie then lived in, &c. (describing them); it was held 
that the wife took only an estate for life in the lands in C. 

So, whero (d), as touching his “ worldly and personal estate,” 
a testator gavo the same in the following manner: He gave to 
his grandson James Wright, ail la's lands, freehold, copyhold and 
leasehold, in Essex ; also, he gave to his grandson James Wright, 
all his estate, freehold and copyhold, in Ellington, in Hunting¬ 
donshire ; and also, lie gave to his grandson John Wright, all 
his estate , &c., called the Coal-yard, in the parish of St. Giles, 
London; and he gavo to his grandson James Camper, (who was 
his heir at law,) the house he lived in, and also t ,his houses and 
land called Castle Yard, in Holbom, London: it was held that 
James Wright ^ook only an estate for lifo in the lands in Essex, 
in respect of whioh tho testator had not used the word “ estate,” 
which in two of the other devises was held to carry a fee. 

A striking instance of the application of the principle in quos- 
tion appears in Right d. Compton v. Compton ((?), whero a testa¬ 
tor devised to his son Thomas Compton, (his heir-at-law,) all his 
lands for life, and ho gave to his grandson Thomas Compton* 
after the death of his father, all the north side of his’ Down, 
Farm, being about 250 acres; he gave to his granddaughter 
Francos, all tho south part, being about 240-acres; ho gaijp unto 
his grandsons George and Edmond, and his granddaughter 
Elizabeth, tho upper part of the Lain Farm, being about 200 
acres, equally between them os long as they should remain 
singlo; but if either o£» them should marry, “then to have paid 
by the other two 10/. a year for his or their life.” ,Jle gave to 
Edward and John, and his granddaughters Mary and Ann, all 
that lower part of the Lain Farm, being about 240 acres, equally 
between them as long as they should live single; but if either 
of them married, then 10/. a year for his or their life, (but not 
said to be paid by the others). Tho testator also gavo unto his 
son’s wife 5/. a year out of each of the said farms, if she should 
survivo him. It was contended that the words “ to have paid 
by the other two,” usod in the clause respecting the upper part of 
the Lain Farm, (and which had the effect of enlarging the estate 
of the devisees of that farm to a fee (/),) might be supplied in tho 

(rf) Doe d. Child v. Wright, 8 T. R. concurrence of Sir James Mansfield. 

■. 64; Bee also 1B. & F. N. R. 336; where (e) 9 East, 267. [Seo also Morris v. 

tho same construction was adopted by Lloyd, 3 H. & C. 141.1 
three of the Judges, with the reluctant (/) Vide post, Ch. XXX III. s. 2. 
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devise of the lower form, in which they were omitted; os there 
could be no plausible reason assigned for supposing that tho tes¬ 
tator meant to^make a different disposition of one part of the 
same farm .to certain of his grandchildren, from that which he 
had made of another part of the same farm to other of his grand¬ 
children. But the Court decided that the devisees of tho lower 
Lain Form-took an estate for life only. Lord Ellenhorough 
said, “ that the exposition of every will must be founded on tho 
whole instrument and mado ox anteccdentibus ct consequontibus, 
is one of the most prominent canons of testamentary construction; 
yet, where between the parts there is no connexion by grammatical 
construction, or by some reference, express or implied, and where 
' there is nothing in tho will declarative of some common purpose, 
from which it may be inferred that tho testator meant a similar 
disposition by such different parts, though he may havo varied 
the phrase or expressed himself imperfectly, tho Court cannot 
go into one part of the will to determine the meaning of another 
perfect in itself and without ambiguity , and not militating with 
any other provision respecting tho samo subject-matter, notwith¬ 
standing that a more probable disposition for the testator to havo 
. made may be collected from such assisted construction.” And 
ho subsequently said, that “ from a testator having given persons 
in J a certain degree of relationship to him o, fee-simple in (part of) 

. a certain farm, no conclusion, which can bo relied upon, can he 
drawn, that his intention was to give to other porsons, standing 
in the same rank of proximity, the same intorost, in another part of 
the same farm,,where the words of the two devises are different: 
the more natural conclusion is, that, as his expressions ore varied, 
they were, altered because his intention in both cases was not the 


OHAPTEB XVI. 


Words not 
supplied in 
order to ren¬ 
der uniform 
several devises 
of different 
parts of one 
farm, to per¬ 
sons in same 
relationship. 




same. 

Again, in Doe d. Ellam v. Westley (//), where a testatrix gavo 
.several pecuniary legacies, prefacing each bequest with tho word 
Item. “Item” she devised a messuago to J. E., and after his 
decease to his son. She then proceeded as follows: “ Item, I 
give and bequeath unto M. W. all that my messuago or dwelling- 
house wherein I now dwell, with the garden, and all the appur- 
tenanoes thereunto belonging; and I also give unto the said 
M. W. all my household goods and chattels, and implements of 
household within doors and without, all for her oien disposing, free 

(A) 4B. &C.R. 667; [see also Anon ., Whiteacre” (not repeating tho devisee’s 
Moo. 62; Gower v. Towers, 26 Beav. 81. name and the verb of gift), gives C. tho 
But it is said a devise thus, “I give fee in Whiteacre; per Levin:, J., 1 Mod. 
Blockaere to C. and his heirs, and aim 130. 

J.—VOL. I. 


Words en¬ 
larging or 
modifying 
estate of de¬ 
visee not ex¬ 
tended to 
other devises 
in tho will; 


K K 
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chapter xvi. will, and pleasure, immediately after my decease;” it waB held, 
that the words in italics wcro confined to the last section of the 
clause, and consequently that the devisee took only an estate for 
life in the messuage. [And in De Windt v. De Windt (*), where 
a testator devised his estates in N. to his nephow A. for life, and 
after his doath to his sons in tail lawfully begotten; and in the 
event • of his or their death without sons lawfully begotten, the 
testator left tlio said estates to his cousin 15., and after his death 
to his sons lawfully begotten, beginning with the elder. It was 
hold that these four words applied to the latter limitation only, 
and not to the limitation to the sons of A., who consequently 
took as tenants in common. 

—nor words Again, in Walker v. Tipping (k) where, amongst several 
i unuus mg j 0 g ac j 0S 0 f gQO/. each to the testator’s grand-nephews, some of 
which were directed to bo paid at particular ages, and others to 
be sunk in annuities for the lives of the respective legatoes, there 
occurred two bequests as follows: “ J. W., 3007. annuity for life.” 
“ Martha—, 300/., an annuity for life.” Sir G. Turner, V.-G., 
hold, that ho could not read those bequests as if they were gifts 
of sums of 3007. to be sunk in annuities for the lives of the 
legatees, but must understand them in their plain and obvious 
sense as giving annuities of 3007. 

Name of Tho snmo principle is applicable to the objects of a devise. 

Bu^jHetfhy Thus, in Clarke v. Clemmens (7), where a testator bequeathed 
conjecture. legacies to “ my brother A.,” “ my sister B.,” “ the widow of 
my lato brother C.,” and “ the eight children of D.,” and gavo 
the rcsiduo of his estate to X. for life, and after her death, “in¬ 
trust for the said A., B., and C., and the eight children of the 
said I).,” it was hold by Sir R. Matins, V.-CL, that tho testator 
never intended to give a share of the residue to C., for he had 
already referred to him as dead at tho date of the will; it was 
clear, therefore, that ho had made somo mistake, and it was 
highly probable that ho intended to have given the share to C.’s 
widow, but as this intention was not certain, the Court could not 
make tho addition needed to effectuate it (w). 

[(t) L. H., 1II. L. 87. personal ornaments;” Lord Lang dale, 

\k) 9 Hare, 800. But it is difficult M. It., hold that A. was entitled to all 
to overcome the impression that tho the testator’s household goods, &c., and 
bequests in question wcro elliptical. Sco not those only which were at his house 
IFillis v. Curlois, 1 Beav. 189, where at M. As to tho force of the wonl 
a testator gave to A. his “carriages, “item,”or “also,” see Hope well v. Ac - 
horses, &c., and chattels iu and about land, 1 Sulk. 239: of tho word “like- 
his house at M.; and also his household wise,” Vmjlor v. Pegg, 24 Boav. 105. 
goods and furniture, pictures, plate, (/) 36 L. J. Ch. 171. 

&c. f and likewise his watches and ' Note, however, that the words 


PDF Compressor Pro 


SUPPLYING WORDS. 499 

[Still less cun the words of a devise contained in a will bo chatteb xvi. 
extended to modify the effect of an independent doviso contained 
in a codicil (»)]. 

But where a testator divides his will into sections, numerically Effect, where 
arranged, and in some instances places the words of limitation at aroTnuuevi- 111 
the end of each section, it seems, they will bo considered as appli- cn ^y ««- 
cable to the several devises contained in that section, and not bo iailffod ’ 
confined to those in immediate juxta-posifion. As, in Fenny d. 

Co/lings v. Etrestace (o), wlioro a testator devised, “ first,” to his 
wife, all his household goods, &o., to her and her heirs for ever; 
also, he gave to his wife throe cow commons, to her and her heirs 
for ever. “ 2ndly.” To his two nephews, J. and T. C., all that 
piece of land called P.; also, ho gave to his nephews, J. aud 
T. C., all that piece of land called L., to be equally divided 
between them as tenants in common, and to their several heirs and 
assigns for ever. “ 3n//y,” as follows: “ I give unto my nephew 
J. D. all that my house and premises at P., in the occupation of 
R.; I also give unto my nephew J. D. all that my land in the 
parishes of P. and A., in the occupation of J. T. to him mg said 
nephew J. Z)., his heirs and assigns for crer.” The question was, 
whether the words of limitation in tho last doviso applied to tho 
lands in the occupation of R., or were confined to tlioso imme¬ 
diately preceding, i. e. in tho occupation of J. T.; and it was hold 
that they applied to both. Lord Ellenborough said, “ If it had not 
been for the numerical arrangement, there might have been somo 
difficulty, but that removes it. It seems clear, from the contoxt, 
that both in the second and third clause, the testator, by reserving 
to the close of tho entire sentence tho words of limitation, meant 
to accumulate and comprehend within thoso words all that he 
had disposed of in the preceding parts of tho sentence.” 


II. As to the Transposition of Words and Clauses. —It is quite Words may bo 
clear that, whore a clause or expression, otherwise senseless and ^", sp08 ^’ 
contradictory, can be rendered consistent with tho context by 
being (p) transposed, the Courts are warranted in making that 
transposition. 

[“the said” confined the choicotothoso (») Biss v. Smith, 2 It. & N. 105; 
previously mentioned, thatC. was con- Crimson v. Downing, 4 Drew. 132.] 
fcssedly out of the question, that all (o) 4 M. & Bel. 58; [see also Child 
tho others wore correctly re-named ox- v. Els worth, 2 D. M. & (4. 070; Gordon 
ccpt C.’s widow and X. (on whoso v. Gordon, L. It., 5 II. L. 282 (where 
doatli the disposition was to take effect), several clauses began, each with tho 

and that between these two there could words “as to”)], 

scarcely oxist a judicial doubt. (/>) See Green v. Haymnn, 2 Ch. Cas. 

kk2 
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chapte r xvi. Thus, whoro (q) A. devised all that his messuage, dwelling- 
Iustauccw of house, or tonemont, with all lands, hereditaments, and appur- 
transposition. Penances theroto belonging, situate in Blythbury, in the parish of 
M. R., then in the occupation of T. W., oxcept one meadow, called 
Floodgate Meadow; and it appeared that T. W. was in posses¬ 
sion of the messuage, and a small part only of the lands in Blyth¬ 
bury, and not of Floodgate Meadow ; it was held, that the words 
“now in the occupation of T. W.” might be transposed and applied 
to the dwelling-houso according to the faot, which would render 
the whole consistent; whereas, without this transposition, the ex¬ 
ception of Floodgate Meadow was senseless and nugatory, as it had 
never been in the occupation of T. W. The effect consequently 
was, that the devise extended to all the lands in Blythbury, except 
Floodgate Meadow, wliotlior in the occupation of T. W. or not. 
Words trans- So, where (r) the devise was in the following words: “I devise 
pHomcoVith 1 " my hereditaments in Standon unto my sister Elizabeth Thorley 
context. and to her daughters Ann Shaw and Frances Thorley, their heirs 
and assigns, equally to bo divided between and amongst them, 
share and share alike, as tenants in common, and not as joint 
tenants, for and during the life of my said sister Elizabeth Thorley ; 
and from and immediately after her decease, then I devise the 
said third part of the aforesaid hereditaments so devised to my said 
sister for life as aforesaid, unto her said two daughters Ann Shaw 
and Frances Thorley, their heirs and assigns for ever, equally to 
be divided between them, share and share alike, as tenants in 
common, and not as joint tenants.” It was contended, that under 
this devise the daughters of the testators sister took estates pur 
autre vie for the life of their mother concurrently with her as 
tenants in oommon; and as to one-third with-remainder in fee to 
the daughters, leaving the reversion in fee in the other two-thirds 
undisposed of; but it was hold, that the daughters took estates in 
fee in the entirety expectant on tho decease of their mother. Lord 
Ellenborough said, “ The testator has thrown together a heap of 
words, the sense and meaning of which he did not clearly appre¬ 
hend; but although the language of this will is confused, and the 
words are scattered in such a way, as, if taken in the order in which 
they stand, they do not convey any meaning ; yet, in favour of com¬ 
mon sense, we may take the liberty of transposing them, accord- 

10; Sparke v. Purnell, Hob. 75; Colev. 201.] 

Rawlinson, 1 Salk. 236; Hast v. Cook, 2 (?) Marshallv. Hopkins, 16 East, 309. 

Ves. 32; Duke of Marlborough v. Lord - (r) Doe d. Wolfe v. Allcock, 1 B. & 
Oodolphin, ib. 74; [Gibson v. Lord Mont - Ala. 137. 
fort, 1 ib. 490; Mohun v. Mohan, 1 Sw. 
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mg to that order which we may fairly suppose the testator would 
wish to have adopted, and by which we can best effectuate his 
intention. The labour of the argument has been, to make tho 
testator dispose of only one-third of his estate, and thereby to 
compel an intestacy as to tho remainder; whereas, his meaning 
evidently was to dispose of tho whole.” 

That this construction accorded with the intention of tho tes¬ 
tator, is highly probable; and if, as suggested, tho words taken 
in the order in which they stood did not convey any meaning, 
tho established rules of construction clearly authorized tho trans¬ 
position. But the difficulty was in saying that the words were 
unmeaning in their actual order; for it is submitted, that the will, 
read in that order, contained a clear and express devise to the 
three devisees for the life of tho mother, remainder as to ono- 
tliird to the two daughters in fee; and had tho testator deliberately 
intended to confine his dispositions to those estates, ho could 
hardly havo expressed himself in moro technical or formal lan¬ 
guage. The construction indeed was apparently absurd, but lot 
it be remembered that the absurdity of a disposition, if unequi¬ 
vocally expressed, is no objection to its receiving a literal inter¬ 
pretation (is). However, tho easo was profexmlly decided upon 
the principle before laid down, and may, therefore, properly be 
treated as an authority in favour of that principle (/). 

Another case of transposition sometimes occurs, where a tes¬ 
tator has devised lands at A. to B., and lands at C. to 1)., and it 
appears by the fact of tho limitations of each deviso being 1 exactly 
applicable to tho testator’s estate in the lands comprised in tho 
other, and other circumstances, that ho has, in each instance, 
placed the dovised estate in the position intended to have been 
occupied by the other. 

As where (n) J. H.,—having an estate in tho county of Mon¬ 
mouth, of which he was seised in fco to Iris own use, and another 
estate in the comity of Radnor, of which he was also seised in 
fee subject to the trusts of his marriage settlement, (by which ho 
had covenanted to convey tho lands to the use of himself, re¬ 
mainder to his wife for life, remainder to his first and other sons 
in tail), both which estates had formerly belonged to an uncle, 

(*) Mason v.Robhwn, 2S. &St. 295. to the mode of enjoyment during tho 

[(f) But llolroyd, J., while concur- life of E. Thorley, without affecting tho 
ring in the decision, rested his judg- quantity of estate to he taken by tho 
ment on tho ground that the words devisees.] 

“equally to bo divided” down to “Eli- («) Moseley v. Massey , 8 East, 149; 
zabethThorley,” might be read as in a [conf. Doe d. Chevalier v. Uthwaile , 8 
parenthesis, and so made to refer only Taunt. 308, 3 B. & Aid. G32.] 
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chapter xvi. and camo to him, the one by descent, the other by purchase from 
another co-heir of his uncle,—by his will, reciting that he was 
seised in feo of a messuage and lands at L., in the county of 
Radnor , and of a moiety of a messuage in the parish of 0. R., 
in the county of Radnor, and that he was also seised of the re¬ 
version in feo, expectant on the death of his wifo, and of his son 
without issue, of lands in the counties of Monmouth and Northum¬ 
berland, (whereas the settled lands wero in Radnorshire, and 
those in Monmouthshire and Northumberland were absolutely 
his own,) devised liis said estate in the said county of Radnor to 
his wifo for life, remainder to his only son for-life, remainder 
to his (the son’s) sons and daughters in tail, in strict settlement, 
remainder to his own daughter, &c., and devised the reversion of 
his said estates in the said county of Monmouth, after the deaths 
of his wife and only son without issue, to his daughter, &c. The 
will moreover referred to the lands devised as part of the estate 
of his late uncle. It was held that, comparing the dovising 
clause with the recital and the facts, sufficient appeared to ascer¬ 
tain, beyond a possibility of doubt, that tho devisor had made a 
mistako in the local description, and that his intent was to pass 
the present interest of his estate in feo in possession, which was 
in the county of Monmouth, and the reversion of his settled 
estate in tho county of Radnor, although ho had misdescribed 
their respective local situations. 

Transposition [It seems therefore that ? although tho words as they stand are 
the'gcneral^ no * absolutely’ senseless or contradictory, transposition will be 
intent. mado if it be required to effectuate an intention clearly expressed 
or indicated by the context. Eden v. Wilson (x) is an instruc¬ 
tive example of this doctrine. A testator devisod his estates to his 
daughter for life, remainder to her first son R. for life, remainder 
to his first and other sons successively in tail, remainder to her 
second son J. for life, with like remainder to his sons in tail, 
with remainders to tho daughter’s third, fourth and other sons 
in tail; and with a proviso shifting the estate from any son who 
might become entitled to the D. estates under the will of the 
late D. (by which those estates were entailed on the second and 
younger sons); “provided always that if my said daughter shall 
have no issue male of her body living at her death, or no suoh 
issue male as shall be entitled, by the true meaning of this my 
. will, to my real estates hereby limited, then and in either of 
those cases, I devise the said real estates to all the daughters of 
[(*) 1 Ex. 772, 14 Q. B. 256,4 H. L. Ca. 257. 
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[tho body of my said daughter living at her death as tenants 
in common and their heirs respectively, with cross remainders 
amongst them in caso of any one or moro of them happening to 
die under twenty-one and without issue, and if there should ho 
but one such daughter living at my said daughter’s decease and 
no issue of any other daughter thou in being, then to such only sur¬ 
viving daughter and her heirs, but if any such daughter shall 
die in her said mothers lifetime leaving issuo” such issuo to 
take their parents’ share, “ and in case my said daughter shall 
have no issuo of her body living at her death” then over. At 
the death of the testator’s daughter her two sons It. and J. were 
living, besides several daughters; but both sons afterwards died 
without issuo, and it was contended that the second of the two 
cases “ in either of ” which tho limitation to the daughters was 
to take elfeet had thus happened: but it was held in D. P. upon 
the whole proviso that tho estates limited by it wore not designed 
as a more continuation of the provious limitations (to which they 
did not fit on), but were intended to take effect, if at all, at tho 
daughter’s death in favour of persons then living, and that to 
effect this the words “ living at her death” in the introductory 
passago must be read in connection with tho verb “ have,” not 
with the words “issuo male of her body,” find so made to run 
through both branches of the proviso. In other words, Ihe ex¬ 
pression “living at her death” was transposed and read as if it 
came immediately after tho verb “have.” It was not, however, 
a limitation cutting down the previous devise, but a remainder 
contingent on the determination of that devise in a particular 
manner.] 

The same principle, too, is applicable to tho objects of a de¬ 
vise; for it has been held, that, whero (//) a testatrix, having two 
nieces, Mary who had never been married, and Ann who had 
been married and was dead leaving two children, bequeathed 
one moiety in a certain portion of her property to the children of 
her niece Mary, and the other moiety to her niece Ann; it being 
evident that tho bequest to the children of Mary was intended 
for the children of Ann, and that to Ann for Mary, tho Court 
corrected the mistake. 

III. As to changiny Words .—To alter the language of a tes¬ 
tator is evidently a strong measure, and one which, in general, 
is to be justified only by a clear explanatory context. It often 
(i/) Bmdwin v. llarjmr, Amb. 374. 
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happens, however, that the misuse of some word or phrase is so 
palpable on the face of the will, as that no difficulty occurs in 
pronouncing the testator to have employed an expression which 
does not accurately convey his meaning. But this is not onough: 
it must bo apparent, not only that he has used the wrong word 
or phrase, but also what is the right one (s); and, if this be 
clear, the alteration of language is warranted by the established 
principles of construction. Doe v. GaHini (a) affords an apposite 
examplo of such a correction of phrase. The testator, after de¬ 
vising estates for life to his children, and, in caso of the death of 
any of them, to their respective children living at their decease, 
for life, proceeded thus: “And from and after the decease of all 
tiio children of each of my said sons and daughters without issue, 

1 givo and devise the estate or ostates to them respectively limited 
as aforesaid, unto and among all and every the lawful issue of 
such child or children during their lives as tenants in common, 
and to descend in like manner to the issue of my said sons and 
daughters respectively, so long as there shall be any stock or 
offspring remaining.” It was contended that the word “all” 
was to be changed into “any,” and the words “without issue” 
to be read “ leaving issue,” in order to render the language of 
the will sensible and consistent with the contoxt; and the Court 
did not hesitate in-adopting this construction, though the -point 
was not the main subject of discussion in tho caso. 

[So, in Hart v. Tulh (i), where a testator’s general intention 
appeared by the will to bo to make an equal distribution of his 
property, (which ho described in seven different schedules,) 
amongst liis seven children; and he subjected the properties 
comprised in the seven schedules to mortgage debts in such a 
manner, that, if in a particular clause, the words “ fourth sche¬ 
dule” were read literally, not only would the entire plan of the 
will, as indicated abovo, be frustrated, but the payment of the 
debts in the manner provided by the will would become impos¬ 
sible ; Sir J. K. Bruce and Lord Cramcorth t L.JJ., held that they 
were warranted in reading the word “fourth” as meaning “ fifth,” 

[(z) Taylor v. Richardson, 2 Drew. v. Edridge , 1 Sim. 173; Pasmore v. 
1G7] Huggins , 21 Bcav. 103, (where “fu- 

(<?) 5 B. & Ad. G21, 3 Ad. & Ell. ture” might, it seems, have been read 
340, 2 Nev. & M. 619, 4 Nov. & M. “former”); Re Ray lies's Trust, 17 Sim. 
893. [And see Jarman ▼. Vye, L. R., 178, (where “ are” was interpreted in 

2 Eq. 784 (“all” admitted to mean a future sense); Taylor y. Creagh, 8Ir. 

“any”). Ch. Sap. 281, (400/. read500/.); com- 

[b) 2 D. M. & G. 300; and see paro Thompson v. WhiUlock, 6 Jur. 
Philipps v. Chamberlainty 4 Ves. 50; N. S. 991.] 

Petit v. Pepys, 6 Mad. 350 ; Sengough 
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[wlich the context allowed was tlie change required to render the chapter xvi. 
will consistent.] 

The changing of words, however, has most frequently occurred 
in regard to expressions, which, in common parlance, are often 
used inaccurately; as the word “severally” for “respectively,” “Several” 
of which we have an instance in Woodstock v. Shill'do (c), where U8cdill8 ? U8e 
a testator gave the interest of a fund to his wife for life, and after 
her death to such of his four daughters as should bo then living, 
in equal shares, during their respective lives; and from and after 
the several deceases of his four daughters, he gave one-fourth of 
the capital to their respective children. One of tho daughters 
died before the widow, leaving a child. Tho surviving daughters 
claimed to be entitled to the entire fund, under the express gift 
to tho daughters living at tho decease of the testator’s widow; 
but Sir L. Shad/cell, V.-C., hold, that the words “ from and after 
the several deceases of my said daughters,” were to be construed 
“ from and after the decease of my daughters respectively” “ It 
was clear,” lie said, “ tho testator meant to give to the childron 
the share of their mother on her death.” 

But by far the most numerous class of eases, exhibiting the “ Or,” 
change of a testator’s words, are those in which the disjunctive mto 

“ or” has been changed into the copulativo “and” and vice versa. 

It is obvious that these words are often, used orally without a 
duo regard to their respective import; and it would not be diffi¬ 
cult to adduco instances of the inaccuracy, even in written com¬ 
positions of some note; it is not surprising, therefore, that this 
inaccuracy should have found its way into wills. Accordingly 
we find that tho Courts have often been called upon to rectify 
blunders of this nature : so often, indeed, as to have swelled the 
cases on the subjoct into a mass requiring much attention and 
discriminative arrangement, in order to deduce from them any 
intelligible and consistent principles; and, in performing this 
task, the liberty must bo taken of sometimes referring tho cases 
to principles not distinctly recognised by the judges who decided 
them. 

It has been long settled that a devise of real estate to A. and In tho case of 
his heirs, or, which would be the same in effect, to A. indefinitely, eveSTof^oath 
and in case of his death under twenty-one, or without issue, over, undertwenty- 
the word “or” is construed “ and,” and, consequently, the estate out’issuo! th " 
does not go over to the ulterior devisee, unless both the specified 
events happen. 


(c) 6 Sim. 416. 
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One of tho earliest authorities for this construction is Soulle v. 
Gerrard (d ); where a testator, having four sons, devised lands to 
Richard, one of his sons, and his heirs, for evor j and if Richard 
died within the age of onc-and-twenty years, or without issue, 
then, that the land should remain to his other three sons. Richard 
died under ago, leaving issue a daughter. It was held, that in 
the event which had happened, the devise over to the three sons 
had failed ; for, that by tho Avords and intent, it was not to com¬ 
mence unless both parts Avero performed, and that it Avas “ all one 
as if tho disjunctive or had been a copulative.” 

Tho ground for changing tho testator’s expression in theso 
cases is, that as, by making tho eA r ent of the devisee leaving issue 
a condition of his retaining the estate, he evidently intends that 
a benefit shall accrue to such issue through their parent, it is 
highly improbable that ho should mean this benefit to dopend 
upon the contingency of the devisee attaining majority; while, 
on the other hand, it is very probable that the testator should 
intend, in tho event of the devisee dying under age leaving issue, 
to gi\ r e him an estate which Avould devolve upon tho issue; but 
that, if ho attained twenty-one, (tho ago at which he would ac¬ 
quire a disposing competency,) ho should take the estate abso¬ 
lutely, i. o. whether he afterwards died leaving issue or not. The 
change of or into and, therefore, substitutes a reasonable for a 
most unreasonable scheme of disposition. 

And though it has generally happened that the subject to 
which this rule of construction has been applied is real estate, 
yet the rule is equally applicable (as tho reason of it evidently is) 
to bequests of personalty; and, therefore, in the case of a legacy 
to A., and in case of his death under age or without issue, to B., 
it is not to be doubted that A. Avould retain the legaoy, unless 
he died under age and Avithout leaving issue at his decease. 

And, of course, it would be immaterial that the original be¬ 
quest was expressly made contingent on the legatee attaining 
maj ority. As in Mytton v. Boodle (c) , where a testator bequeathed 
5,000/. to A. if he attained twenty-one; but if he should not 
attain that age, or die without leaving issue, then over. It Avas 
held, that A., on attaining twenty-one, was absolutely entitled. 


(d) Cro. El. 625; S. C. nom. Soucll 
v. Garrett , Moore, 422, pi. 690; Trice v. 
Hunt, Pollox. 646; Tarkerv.Suretces, 2- 
Str. 1176; Walsh v. Teterson, 3 Atk. 
193; Toe d. Bumsall v. Davy, 6T. R. 34; 
Fairfield v. Morgan , 2 B. & JP. N. R. 38; 


Eastman v. Eakm\ 1 Taunt. 174; Right 
v. Tag, 16 East, 67; sec also Toe d. 
Herbert v. Selby, 4 D. & Ry. 608, 2 B. 
& Or. 926 ; \Morrall v. Sutton, 1 Fhill. 
651]. 

(<••) 6 Sim. 457. 
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In this case (/) tho expression which raised the question in 
the will was repeated in the codicil—a circumstance which was 
considered (and it is conceived rightly) not to indicato that it 
was used advisedly. 

And the same construction obtains where another event is 
associated with tho dying under ago and without issue, as in the 
case of a deviso in fee or bequest to A., with a gift over in caso 
of his dying during minority unmarried, or without issue (y ); 
and that, to.o, though the copulative “ and” is found in company 
with the disjunctive “ or” in the same will, indeed, in this very 
sentenoe. As in Mi lex v. Dyer (//), whero the bequest was to A. 
for life, and after her decease to her children on their attaining 
twenty-one; and in case they should dio in tho lifotimo of A., 
or under twenty-one, and without leaving issue, then over, it 
was held that the interests of tho children were not divested 
unless the tlireo events happened. 

It is obvious that the ground for changing or into and exists 
a fortiori where children or issue are tho express objects of tho 
prior gift; as where (/) there is a devise to a person when ho 
attains twenty-one, for life, remainder to his children (the devise, 
in the case referred to, was to tho sons successively and tho 
daughters concurrently), in tail, with a devise over if he die under 
twenty-one on without children. 

It would seem that the prineiplo in question applies to every 
caso whore the gift over is to arise in the event of the preceding 
devisee or legatee dying under prescribed circumstances, or leav¬ 
ing an object who would, or, at least, who might take a benefit 
derivatively through the deviseo or legatee, if his interest re¬ 
mained undivested, and to whom, therefore, it is probable the 
testator intended indirectly a benefit, not dependent upon the 
circumstance of the devisee or logatce dying under the pre¬ 
scribed circumstancos or not. In this point of view it would 
seem to bo immaterial whether tho dying is confined to minority, 
or is associated with any other contingency, as in tho case of a 
gift to A., and if he shall die in the lifetime of II. ok without 

[(/) A«d in Framlingham v. Brand, or not. Tho defendants could not suc- 
inf. J ceod unless it was, and it could be bo 

(g) Framlittghawv. Brand, 3Atk. 390; only by adopting Lord Hardwieke's 
[see Doe v. Cooke , 7 East, 269, post]. “ construction ” in Browns word v. Ed- 

(A) 6 Sim. 436, 8 Sim. 330. wards (post, 509): reading or as and 

(i) Masker v. Sutton, 9 J. B. Moo. 2,1 was insufficient: and tho Court certi- 
Bing. 601. [But the only question there ned against them. And see now Cooke 
was whether the remainder was vested v. Mirehome , 34 Bcav. 27, post, 512.] 
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issue (A), [or die without issue or intestate (/),] then over; or 
whether the ovent is leaving issue or leaving any other object 
who would derive an interest or benefit through the legatee, if 
his or her interest was held to be absolute, as a husband or wife. 

Thus, where (m) a testator bequeathed the residue of his per¬ 
sonal estate to his daughter, her executors, &c., with a proviso, 
that in case his daughter happened to die under twenty-one, or 
without leaving any husband living at her death, then he gavo 
several legacies, all which he dirocted to be paid within twelve 
calendar months after his decease, in case of the death of his 
daughter under age as aforesaid ; and in such cose he gave the 
residue to other persons—Sir W. Grant , M.R., held, that “ or” 
was to be read “ and,” and that the expression “ under age as 
aforesaid ” meant not leaving a husband. 

The cases under consideration, perhaps, may seem to form an 
exception to the rulo that words, unambiguous in themselves, 
are not to be rejected or changed on account of their unreason¬ 
ableness ; but as this construction has obtained so long, is con¬ 
fined to a particular expression, and that expression one which 
is often used indiscriminately with the substituted word, there 
does not seem to be much danger in this seeming latitude of 
interpretation; but it should, if possible, be made to rest upon 
some solid principle, fixing definite limits to its application. 
The cases, it is conceived, in effect though not professedly, 
warrant us in stating that principle to be (as before suggested), 
that where the dying under twenty-one is associated with the 
event of the devisee leaving an object who would, if the devisee 
retained the estate, take an interest derivatively through him, the 
copulative construction prevails; though it is by no means equally 
clear that the rule is confined to such cases. 

Lord llardwicke , in Browtmcord v. Edwards (n), expressed an 
opinion, that the construction in question was not applicable to 
estates tail, [on the ground that there was no occasion for it; 
since an estate tail was capable of a remainder, and the words 
might, by an “ easy construction,” be read as such; so as to 
secure the estate to the issue, if any, and yet give effect to the remain¬ 
der in case the issue failed at any time. At the present day the 

(£) Wright v. Kemp t 3 T. E. 470, [a seo IncorporatedSocietg v. Richards, ID. 
case on a transaction inter vivos; Dcnn & War. 283; Qreated v. (treated, , 26 
v. Kcmeys, 9 East, 366 ; Doe d. Knight Bcav. 621.] 

v. Chaffey, , 16 M. & Weis. 656. (m) Weddell v. Mundy, 6 Yes. 311. 

(/) Green v. Harvey , 1 Hare, 428; (w) 2 Ves. 249. 

Beachcroft v. Broome , 4 T. E. 441; and 
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[Court follows Lord Hardwicke in declining to change “ or ” into chapteb xvi. 
“ and ” (or the contrary) where the prior estate is in tail, hut 
rejeots the “ construction ” upon which alone his opinion was 
based. The course of decision deserves attention. In some of 
the cases, it will be seen, the gift over was if the tenant in tail 
should die under twenty-one or without issue, in others the con¬ 
junction “ and ” was used.] 

In Broinmcord v. Edward* (o), tho devise was to trustees and Mromimw-dy. 
their heirs to reoeive the rents until A. should attain twonty-ono; ^ tt aras - 
and if he should live to attain twenty-one or have issue then to 

A. and the heirs of his body; but if A. should die before twenty- 
one and without issue, then in trust for B. [in like manner, with 
gifts over in tho like words to other branches of testator’s family; 
and for want of such issue to his own right heirs]. A. and B. 
wore tho testator’s illegitimate son and daughter, [but for tho 
purposes of tho argument were taken to be legitimate]. A. at¬ 
tained twenty-one and died without issue, [and it was argued 
that the gift to B. had failed, only ono of tho two events upon 
which it was limited having happened. But Lord Hardwicke hold 

B. to be entitled. He said “ There is no necessity in this case to 
transpose or supply material words; but there is a plain natural 
construction upon these words, viz. if A. shall happen to die 
before twenty-one, and also shall happen to dio without issue; 
which construction plainly mokes the dying without issue to go 
through the whole and fully answers the intent, which was in that 
manner. Had the first devise been to A. and his heirs this con¬ 
struction I believe could not be made; for whero there is such 
a contingent limitation I do not know that the Court has changed 
heirs into heirs o£the body to make it so throughout. But much 
stronger constructions than this have boon made in devises: as, 
in a devise to one and his heirs, and if he should die before 
twenty-one or without issue, the Court has said it was not the 
intent to disinherit the issue, and therefore or shall be construed 
and; but if the first limitation had been in tail there would be 
no occasion to resort to that, but the Court would mako tho con¬ 
struction I do now ” (showing that, whethor the word of the will 
was and or or, he thought some “construction” equally necessary), 

“ viz. if he dies without issue before twenty-ono then over by way 
of exeoutoiy devise; if he dies without issue after twenty-one, 
when the estate had vested in him, it would go by way of re¬ 
mainder: an estate tail is capable of a remainder, and it is 

(o) 2 Yes. 249. 
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[natural to expect a remainder after it. It is contrary to his in¬ 
tent to let in this remainder to the right heirs to defeat all the 
intermediate limitations to his family.” 

A stricter adherence to the letter was preserved in the earlier 
case of] Woodward v. Glasbroolc ( 0 ), where a testator devised a 
house to his sons, James and Thomas, and the heirs of their 
bodies, in equal moieties, and devised other houses to his other 
children in like manner; and provided, that if any of his said 
children should die undor twenty-one or unmarried (p), the part 
or share of him or her so dying should go to the survivors; and 
it was held by Holt, C. J., that the shares of two of the children 
dying unmarried, though they attained twenty-one, went to the 
devisees over. 

In Doe d. Ushers. Jessep (q), where A. dovised to trustees and 
their heirs, in trust for his natural son J. and the heirs of his 
body, and if J. should die boforo he attained his age of twenty- 
one years, and without issue, then over. J. attained his majority, 
but died without issue. It was contended, on [a mistaken view] 
of Brownsicord v. Edwards , that “ and” was to be read or, which 
would, in the event that had happened, give effect to tho devise 
over; but Lord Ellenborough , though he admitted tho cases to 
be very similar, (tho only distinction being that the limitation 
over in tho cited case was in favour of a daughter, who, without 
such a construction as wasthero put upon tho word “and,” would 
havo been without a provision) [which is a distinction without a 
difforenoe (r)], decided that tho word was to be taken in its 
literal sense. 

[Again, vn..Mortimer v. Hartley («), where the testator dovised 
lands to John and Ann successively in tail (t), #nd “if it should 
please G-od to take away both Ann and John under age, or 
without leaving lawful issue” then ovor to X. Ann died under 
age and without issue, and John died without issue, but not 
under age. On a case from Chancery the Court of Exchequer 
refused to read “or” as “and,” and held that the devise over took 
effect. Parke, B., in delivering the judgment of the Court, said, 
“If wo abide by the words of tho will, it is possible we may dis- 

! o) 2 Vera. 388. erroneously), that tho first devisee had 

p) Not “withoutissue.” But “un- an estate tail, 
married” equally involves the extinc- [(»•) 6 H. L. Ca. 84, 85, 96. 

tion of the estate tail. (#) 6 Exch. 47, 3 Do G-. & S. 316. 

(?) 12 East, 288; seo also Soullc v. (t) The Court of C. B. held upon the 
Gerrard ', Oro. El. 525 [stated ante, p. same will that the prior devise gave 
506), where it was considered (though, a fee, and then they road “or” as 
according to subsequent authorities, “and,” 6 C. B. 819. 
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[appoint wliat wo may conjecture to havo boon ono intention of chaptes xvi. 
the testator, because it is a reasonable intention to entertain, that 
is, to give a benefit to the issue if their parents should die under 
age, but we ore sure of carrying into effect a manifest and de¬ 
clared intention of tho testator to give the remainder over to X. 
on the determination of tho estate tail: on tho other hand, if wo 
change ‘or’ into ‘ and’ for the purpose of effecting the conjectured 
intention to give a benefit to tho issuo on the death of their parents 
respectively under age, wo defeat the clear and manifest intention 
to give the remainder to X. on failure of the issue of John and 
Ann, and causo an intestacy as to that remainder, a circumstance 
which ought to bo avoided.” If tho first deviso had been in feo 
simple he admitted the authorities would have required tho change; 

“ but as none of the authorities apply to an estate tail and wo 
have Lord Hardwiche’s high authority for distinguishing such a 
case, we think wo ought to do so, and abido by the ordinary 
sense of tho words. If any change should he made, the one which 
would bo most likely to effectuate the intent of the testator would 
bo to road the words as if they had boon ‘ if it should pleaso God 
to tako away both John and Ann under ago or at any time without 
issuo/ By so reading them tho issue would take if their parents 
died under ago and X. succeed on the determination of tho os- 
tato tail. But if this cannot he done wo think we should make no 
change at all.” 

But this was exactly tho change which the Court had “ Lord 
Hard wider’s high authority” to make. Whether it was made or 
not, the result, as it happened, was tho same; for in either case 
the gift over took effect without disappointing any issue. But 
if there had been any issuo they would have been disappointed, 
and it seems strange to invoko Lord Ilardwiehe’s authority for a 
conclusion which it was the declared object of his construction to 
avoid. When the case came back to Chancery, Sir K. Brnee,Y.-C., 
virtually adopted that construction, saying, “On the authority of 
Browns word v. Edwards and Murray v. Jones («) and other coses 
I am of opinion that the testator has but inaccurately expressed 
that he disposed of everything after tho failuro of tho limitations 
in the prior clauses, in whatever manner they might fail.” 

It is evident, however, that this construction strikes out the 
words “under twenty-ono;” and in Grey v. rearson (e), where Grey v. Pear- 
the will was undistinguishablo from tho will in Boo v. Jessep , 

[(«) 2 V. & B. 313, stated post, Ch. L. worth and Wcnsleydale, disg. Lord St. 

(») 6 H. L. Ca. 61, by Lords Cran- Leonards. 
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xvi. [the devises in tail attained twenty-one, but afterwards died 
without issue; and it was held in D. P., following Doe v. Jessep , 
that the words must he taken literally, and that the gift over 
failed. It was admitted that whero lands were devised to one 
and his heirs with a gift over if he died under twenty-one or 
without issue, “or” was to he read “and;” it was too late to 
question the authorities which had so decided: hut, it was said, 
those decisions did not govern a case where the first devise was 
in tail, with a gift over if the devisee died under age and without 
issue. The House refused therefore to apply those authorities 
to the case before it; and on the ground that Lord Hardmclce’s' 
“construction” had not been uniformly adopted it rejected that 
also, deeming it to he somewhat forced and very unusual (a?). 

Modem authority, therefore, while it still distinguishes the case 
of an estate tail, deals with it on wholly different principles from 
those upon whioh the distinction was originally based. For (as 
we have seen) Lord Hardwicke never meant to read the words so 
as in any event to disappoint the issue; whereas Mortimer v. 
ifffrtley and Grey v. Pearson will require both “or” and “and” 
to be strictly construed although tho issue may be thereby dis¬ 
appointed. The readiness with which Lords Cranivorth and 
WensUydale accepted the distinction of an estate tail, while re¬ 
jecting the grounds for it, was plainly due to their disapprobation 
of the so-called speculative system of construction adopted in the 
old authorities; and since Grey v. Pearson “ or” has been strictly 
construed even in the case (already mentioned as furnishing an 
a fortiori argument for changing “or”*into “and”) where children 
or issue were express objects of tho prior gift: as, where (//) tho 
devise was to A. for life if ho should attain thirty-one, with re¬ 
mainder to his eldest son in fee, with a gift over if A. should die 
under thirty-one or not have a son. A. attained thirty-one bqt 
died without having a son, and it was held that the gift over took 
effect, for that “ or” could not be construed “ and.” Sir J. Romilly , 
M.R., said he never knew of a case* where the change had been 
made for the purpose of defeating the will and creating an in¬ 
testacy. It will however be perceived that if A. had had a son 
and afterwards died under thirty-one the son would have been dis¬ 
appointed : for the construction could not properly depend on the 

[( 2 ) Lord St. Leonards, on the other understood the real nature of the case, 
hand, thought it “ easy and natural.” 6 H. L. Ca. 97. 

As to Doe v. Jessep he said it was hastily (t/) Cooke v. Mirehouse, 34 Beav. 27. 

decided and that the judges of K. B. As to Hasher v. Sutton, 9 J. B. Moo. 2, 
showed by their remarks that they mis- 1 Bing. 501, vide sup. p. 507, n. 



PDF Compressor Pro 


CHANGING words. 

[event. The literal construction however has not yet been tested 
by any cose where suoh disappointment would have ensued. 

Of changing “and” into “or” in oases whero the previous 
estate is not in tail more will be said hereafter.] To rotum for 
the present to the oases in which “ or” has been construed and. 
The argument for this construction is, of course, very strong 
where the effect of on adherence to tho words of the will would 
be to deprive tho legatee of what was previously given to him 
in either of two alternate events, unless both events should 
happen, as in the cose of a bequest to A. on his attaining thirty- 
' one or marrying; and in case he should die under thirty-one or 
unmarried, then over: in suoh a case “or” is neoessarily con¬ 
strued and, in order to moke the limitation over consistent with 
the terms of the prior gift (c). [So where property is given to 
a person in either of two events, and afterwards givon over in 
terms unless not only those two events, but an additional event 
also happens, Sir L. Shadwcll, V.-C., thought that, if it wero 
necessary, the Court would read the word or as and {a). 

These decisions depended on the inconsistency which, upotf* a 
literal construction, would have existed between the prior gifts 
and the executory gifts over. Whero thero is no prior gift this 
ground fails: so that a bequest to A. after the death of tes¬ 
tator’s mother or the socond marriago death or forfeiture of his 
wife, although the testator had made life-provisions for both his 
mother and wife, upon whoso death therefore a certain amount 
of the estate would be set free, was held to take effect imme¬ 
diately *on the death of the mother without waiting for tho 
seoond marriage death or forfeiture of tho wife.: in other words, 
the Court reftised.to read “or” as “and” (h). And a similar 
observation must be made with reference to the opposite chango 
of “ and” into “ or” (c). 

Sometimes the general context or plan of the will calls for tho 
conjunctive construction in cases not easily reducible to any 
specifio head. Thus, in Long v. Dennis ( d ), whero thero was a 
devise to A. for life, upon condition that if ho should marry 
with any woman not having a competent fortune, or without tho 

(c) Grantv. Dyer, 2Dow,87; [Thomp- 7 ib. 344 ; Bentley v. Mceeh, 25 Bear. 
son\. Teuton, 22 L. J. Ch. 243; Collett 197 ; Hawkins v. Hawkins, 7 Sim. 173. 
v. Collett, 35 Beav. 312, stated Ch. (A) Haicksworth v. JIawksicorth, 27 
XXVII. s. 1. Beav. 1. 

(a) Gritnshawe v. Pickup , 9 Sim. 591; (e) See Malden v. Maine, 2 Jur. N. S. 

aba Miles v. Dyer, ante, p. 507 ; Law 20G. 

v. Thorp, 26 L. J. Ch. 75,1 Jur. N. S. (d) 4 Burr. 2052; see also Nicholls v. 
1082 ; Johnson v. Simcock, 0II. & N. 6, Tolley , 2 Vem. 388. 

J.—VOL. I. L L 
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[consent of trustees, the estate should not vest; the Court of 
K. .B., considering that the testator meant to require the sanotion 
of the trustees only in case A. married a woman without a com¬ 
petent fortune, and also that conditions in restraint of marriage 
were odious, held that the estate vested upon performance of 
either part of the condition; that is to say, they read the word 
“or” as and. And in another case, where a testator be¬ 
queathed (<•) the produce of real ostato, after the cesser of certain 
life-estates, to J. A. for life, and after his death to his eldest 
son for life, “ and to remain entailed on tho eldest son descended 
from J. A. and his posterity from one generation to another for 
ever: hut in case of death or want of issue from the said J. A.,” 
then over: Sir L. Shadwell\ V.-C., read the will as if it had been 
“ in case of death and failure of issue,” bo as to agree with the 
general intent collected from the context, that all the descendants 
of J. A. were to take in succession.] 

Where there is a gift to two objects or classes of objects al¬ 
ternatively, tho ambiguous use of tho disjunctive “ or” occasions 
nrerch perplexity. Sometimes, as we havo seen, the gift has been 
held to be void for uncertainty (/); but moro frequently, in such 
cases, tho word has boon changed into and. As in Richardson 
v. Sprang (</), where a testatrix bequeathod money in trust for 
such of her daughters or daughters’ children as should be living 
at her son’s death—it was held, that the children, as well of the 
living as of the deceased daughters, came in for their shares, the 
word “or” being read and. 

So, in JEccard v. Brooke (/<), whero the bequest was to L. for 
his life, and after his decease to tho nephews and nieces who 
should be then living, as well on the side of .the testatrix’s late 
husband as of her own, to wit, A. or her children, and B. or his 
children, and C. or his children, and D. or his children,'and E.. 
or her children, share and share alike. Of these five persons 
four died in the lifetime of L., three without issue and one 
leaving two children. The other was living and had no ohild. 
Sir L. Kenyon , M. It., was of opinion that the word “ or” must 
be considered as if it had been and , for that otherwise he must 
either adopt the argument that it meant to substitute the 
children of each nephew and niece who should happen to die, in 
the room of their father or mother, for which he saw no suffi¬ 
cient ground, or he must say that the clause was so uncertain 

[(c) MonMouse v. Monkhouse , 3 Sim. (/) Ante, p. 372. 

119; bco also Jlaw/ws y. Baldwin, 9 (g) 1 P. W. 434. 

Sim. 365.] (A) 2 Cox, 213. 
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that he could give it to none. lie hold that the two ohildron chapter xvi. 
of the deceased niece and the surviving niece took in equal 
thirds; but that, if the latter had had any children living, they 
would have taken equally with her. 

Again, in Horridge v. Ferguson (t ), where the tostatrix directed Gift to A. or 
the residue of her property to bo divided among such of tho llls l8H,w ' 
children of five persons (naming them) as should bo born in 
lawful wodlock and living at her deceaso, or tho issuo of such of 
them as should be married—Sir T. Pfumer, M. 11., considered, 
that, in order to make sense of the passage, “or” might be con¬ 
strued and. All the children and grandchildren, therefore, took 
equally. 

[And in Maude v. Maude (/.•), whero a testator bequoathed a « Or” read 
sum of money to his four sons A., B., C. and D., in trust for J° n _ 

another son E. during his life, and after the death of E. without certainty, 
children upon trust to divide tho money equally amongst the tes¬ 
tator’s said sons A., B., 0. and D., or to such othor of his sons 
as should afterwards be, in succession, trustees for E. under 
proviso thereinafter contained, Sir J. Horn iffy, M. It., hold that 
“or” must bo read “and:” otherwise, if two of tho four had 
died and two others had under tho proviso become trustees in 
their place, and then E. had died without issue, would tho two 
original or tho two new trustees take tiro fund ? If they did not 
all take one class must be excluded.] 

“ Or,” too, has often been changed into and whero interposed To A. or his 
between the name of the devisee and words of limitation intro- hoirs ’ 
duced into the devise, as in the case of a devise of real estate to 
A. or his heirs, or to A. or the heirs of his body (/), [or to A. 
or his issue, where ihe word “ issuo ” has been taken to be a word 
of limitation (*»).] Whether tho samo construction would bo ap¬ 
plied to bequests of personalty to A. or his executors or adminis¬ 
trators is not quite clear, for in such a case, as tho words of 
limitation are not necessary to confer tho absolute interest, (a 
difference, however, which no longer exists,) there may seem to 
be more reason for contending that they are inserted diverso 
intuitu. The strong tendency of the modem cases certainly is “ Or” read an 
to consider the word “or” as introducing a substituted gift in 11 

the event of the first legatee dying in tho testator’s lifetime: in gift. 


(i) Jao. 683. 
r (k) 22 Bcav. 290.] 

U) Mead v. Snell, 2 Atk. 642; Wright 
v. Wright, 1 Ves. 409; [Harris v. Davis , 

1 Coll. 416; Green way v. Green way , 

2 D. P. & J. 128; Adshead v. Willetts, 


29 Bcav. 358. 

(mi) Tarkinv.Knight, 15Sim. 83; but 
of course not where substitution, and 
not succession, is clearly intended, see 
Speakman v. Spcahnan, 8 Hare, 180.] 


L L 2 
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other words, as inserted in prospeot of, and with a view to 
guard against, the failure of the gift by lapse. 

Thus, in Davenport v. Hanhnry {n), where tho bequest was to 
A. or her issue, it seems to have been taken for granted that tho 
word or was intended to substitute the issue in case of the death 
of A. in the testator’s lifetime; the question discussed being, not 
whether issue were entitled, but how, i. e. whether per stirpes or 
per capita. So, in Montagu v. Nncella (o), where legacies were 
bequeathed to tho testator’s nephews and nieces, “ or to their re¬ 
spective child or children,” Lord Gifford, M. R., held the effect 
to be to vest the legacies absolutely in the children surviving the 
testator, and that tho children were let in only as substitutes for 
their parent or parents dying in the testator’s lifetime. And in 
Gitiings v. Mac Dcnnott (p), where a testator bequeathed certain 
stook to tho children of his sister, the late Elisabeth Wall, or to 
their heirs, Sir J. Leach, M. R., considered it to be clear that the 
word “or” implied a substitution, and that the next of kin (who 
in regard to personalty, were considered to be designated by the 
word heirs) of such of the legatees as died in the tostator’s life¬ 
time were entitled to their legacies; and Lord Brougham on 
appeal, affirmed the decree. 

These cases, [which have been repeatedly followed (</),] are 
inconsistent with, and therefore have overruled Newman v. Night¬ 
ingale (r), where a sum of 500/. was bequeathed to the sole use 
of A. or of her children for ever; and Lord Thurlow held, that 
the true construction of tho words was, to give A. on interest for 
life, and the children to take it amongst them at her death. 

Where, however, the words in question are applied to a bequest 
which may not tako effect in possession on th/j testator’s decease, 
another point presents itself, namely, whether the word “or” 
(admitting it to be introductory of a substituted gift) is meant to 
provide against the contingency of the first-named legatee dying 
in the testator’s lifetime, or that of his dying in the interval be¬ 
tween tho death of the testator and tho vesting in possession. 


(«) 3 Ves. 257 ; see also Crooke v. Tie 
Vandes, 9 Vea. 199; [and see tho aamo 
force attributed to tho word and in Bur¬ 
rell v. Baskerjield, 11 Beav. 634; Tucker 
v. Billing, 2 Jur. N. S. 483. Bed qu. 
as to the last case.] 

(o) 1 Buss. 165. 

Ip) 2 My. & K. 69. 

[(y) Whitcher v. Penley, 9 Beav. 477; 
Penley v. Penley, 12 ib. 547; Chipchase 
v. Simpson, 16 Sim. 485 ; Salisbury v. 


Petty, 3 Hare, 86 ; Doody v. Higgins, 9 
Hare, App. 32; Jacobs?. Jacobs, 16Beav. 
657; Autsonv. Harris, 19ib. 210; Sparks 
v. ltestal, 24 ib. 218; Re Craven, 23 ib. 
333 ; Timins v. Stackhouse, 27 ib. 434; 
Re Porter's Trust , 4 K. & J. 188; Blun¬ 
dell v. Chapman, 33 Beav. 648; Margit - 
son v. Hall, 10 Jur. N. S. 89; Finlason 
v. Tat lock, L. B., 9 Eq. 258; Holland 
v. Wood, L. B., 11 Eq. 91.] 

(r) 1 Cox, 341, 
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Such a question occurred in Girdkstone v. Doe (#), where a tes¬ 
tator bequeathed 40/. per annum to A. for life, and after her de¬ 
cease to B. or his heirs ; and it was hold that B., who survived 
the testator, did not take the absolute interest, hut that the lattor 
words creatod a substitutional gift for his next of kin in the 
event of B. dying in the lifetime of A. (/). 

[But if the gift he to the specified persons “ or their heirs or 
assigns ,” it is clear that the words are words of limitation only; 
for tho power of assigning implies an absolute and indofeasible 
interest (w). 

Hero we may distinguish those cases where, under a power 
to appoint in favour of A. or B. (A. and B. being either classes or 
individuals), a gift^n default of appointment is implied between 
A. and B. [x). This is an apparent but not a real change of 
“or” into “and”; the true reason that A. and B. both take 
being that both are objects of tho power, and no selection having 
been made by the person empowered to select, the Court divides 
the subject of gift equally between tho objects of the power (y). 
Again, a gift to A. for lifo, and after his death to a class of per¬ 
sons “or the issue of such of them as shall then bo dead(s), or to 
A. for lifo, and after his death to such of a class as shall be then 
living or their next of kin” (or “hoirs”), will generally be con¬ 
strued to mean, such of the class as shall bo living at the death 
of tho tenant for life, and the issue or next of kin (or heirs) of 
such as shall then be dead («).] 

The word “and,” too, is sometimes construed or. This change 
(being the converse of that which is exemplified by the preceding 
cases, [but, like it, generally made to favour the vesting of a legacy, 
and not to devest It (&)],) may be called for by tho genoral frame 
and context of the will, [as in Jackson v. Jackson (c), where a tes- 
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(*) 2 Sim. 225; sco also Corbyn v. 
French , 4 Vcs. 418 ; [Tidwell v. Ariel, 
3 Mod. 403;] Uervey v. M'Laitghlin, 1 
Trice, 264 : [Price v. Loeklcy, 6 Bcav. 
180; Salisbury v. Petty, 3 Hare, 8G/J 
(t) The further discussion of the point 
suggested by this case, however, will 
moreproperlyfind a place inCh. XLIX. 

[(ti) Re Walton's Estate, 8 D. M. & G. 
173; Re Hopkins' Trust, 2H.&M.411. 

(a?) Brown Higgs, 4 Vcs. 708, 5 Veto. 
495, 8 Ves. 561; Longmore v. Broom, 7 
Ves. 124; Burroughr. Philcox, 5 My. & 
Cr. 73; White's Trust, Joh. 656; Penny 
v. Turner, 15 Sim. 368, 2 Phil. 493, 
overruling Jones v. Torin, 6 Sim. 255. 

(y) 7 Ves. 128; 2 Phil. 495. The 
power is exclusive, ib. and Re Vcale's 
Trusts, 4 Oh. D. 61, 5 Ch. D. 622'. 


(r) Shard v. Kidd, 19 Boav. 310. 

(«) King v. Clcaveland, 20 Beav. 26, 
4DoG. & J.477; RePhilps' Will, L.B., 
7 Eq. 151 ; Burton v. llellyar, L. K., 
14 Eq. 160; Wingfield v. Wingfield, 9 
Ch.D. G.)8. Butin Luclilan v. Reynolds, 
9 Ilare, 796, “their” was strictly con¬ 
strued as referring to tho “children 
then living,” so that “ heirs” must if 
anything necessarily be deemed a word 
of limitation, and or bo read and, which 
was confirmed by another gift to the 
children living at another period and 
their heiro. 

(b) Sco per Wood, V. -C.,Bay v. Bay, 
Kay, 708; Maddison v. Chapman, 3 Do 
G. & J. 536. 

(r) 1 Yes. 217. This is an analogous 
case to Grant v. Byer, 2 Dow, 87, ante, 
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[tator bequeathed a leasehold house to his wife for her life: “and 
after her death, if my son It. Bhall he living, then to him” for his 
life, “ hut if he should he living at the time of the death of my wife, 
and shall then or hereafter have any issue male of his body, then 
all the right therein to go to It.; hut if It. should die in the life 
of my wife without leaving issue male,” then over: Lord Hard - 
icicke thought it clear on the face of the will that the testator did 
not intend the property to go over unless It. died in the lifetimo 
of the wife without issue male; and to effect this end he construed 
“and” as “or”; so that, although It. died in the lifetime of the 
wife, yet, as he left issue male, he took the estate absolutely. 

So, in Hethmngton v. Oak man (d) t where the ultimate bequest 
after the failure of certain prior interests uqder the will, was to 
tho tostator’s nephews and nieces and such of them as should he 
then living, it was impossible, upon any reasonable construction, 
to road the word “and” otherwise than as “or.” So if a tes¬ 
tator give a power to he exercised by A. and his heirs and assigns, 
the words as they stand requiring the heirs to join with tho an¬ 
cestor, would provent a sale being ever made at all; for “nemo est 
lucres viventis:” “ and ” must therefore bo read disjunctively (c). 

And where a testator made a bequest after a specified period 
“to suoh of his grandchildren and their issue as should then 
stand to him in equal degree of consanguinity, and their heirs 
as tenants in common,” the word “and” was read “or,” it being 
impossible that grandchildren and their issue could be in equal 
degreo of consanguinity to the testator (/). 

The change may also be called for] by the circumstance that 
a literal adherence to tho testator’s language occasions that one 
member of his apparently copulative sentoifbe is included in, 
and, therefore, reduced to silence by another. On this ground, 
probably, the construction has prevailed in several cases where 
an ulterior gift was to take effect on the death of the first devisee 
unmarried and without issue. 

Thus, in Wilson v. Botfly (y), whore a testator devised certain 

leasehold lands to trustees, in trust for his son John until his mar-' 

riage, and then to make provision for his wife; and if John should 

’p. 613. The L. C. added, that if R. * {d) 2 Y. & C. C. C. 299 ; see also 
iud survived the wife, but had no issue Haws v. Haws, 1 Ves. 13,1 WUs. 165; 
then living, ho would have takon only Stubbs v. Sargon , 2 Koe. 266; Stapleton 
a lifo interest, and that by tho oxpress v. Stapleton , 2 Sim. N. S. 216; David - 
words of tho gift; so that it-seems the son v. Hook, 22 Boav. 206. 

Court, in effect, struck out of the dauso (e) Jones v. Price, 11 Sim. 657 ; seo 

introducing the bequest over the words acc. Sugd. Fow. 844, pi. 24, 8th ed. 

‘ 1 if he should bo living at the time of (/) Maynard v. Wrigkt, 26Beav.286.1 

my wife’s death.” (g) 3 B. P. C. Toml. 195. 
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havo any issue, then to assign the premises to him, to enable him 
to make provision for his children; and if John should happen to 
have no issue lawfully begotten, in trust for testator’s son Mark 
in like manner; it being his intention that, if his son should dio 
before he was married, or, if he were married, and should have 
no issue lawfully begotten, then tho lands should be enjoyed by 
Mark; and in case both his sons, Mark and John, should “happen 
to die unmarried, and neither of them should have any issue law¬ 
fully begotten,” then over. Mark died unmarried. John mar¬ 
ried, but had no issue. Tho devise over was held to have token 
effect, the clause being construed in the disjunctive. 

So, in IZcpuorth v. Taylor (h), a bequest over, in caso the 
legatees died unmarried and without issue, was held to take effect 
on tho death of one married but without leaving issue. 

Again, in Maberlcy v. Strode (*), whore the bequest was in trust 
for the testator’s son A. for life, and after his decease for his chil¬ 
dren ; but in case he should die unmarried and without issue, or 
having issue, they should all die, if sons, beforo they attained 
twenty-one, or, if daughters, beforo they attained twenty-one or 
were married, then over. A. married, but died without issuo; 
and Sir It. P. Arden, M. 11., hold that the gift over took effect. 

So, in Bell v. Phyn (k), where a residue was bequeathed equally 
between the testator’s three children, and in caso of the death of 
any of his children, (without being married and having children,) 
the share of the child so dying to be divided between the sur¬ 
viving children—Sir W. Grant , M. It., on the authority of tho 
last case, hold, that the word “and” was to be construed or, for 
as, legally speaking, there could bo no children without a mar¬ 
riage, it was almost necessary, in order to give effect to all the 
words, to construe the copulative as disjunctive. [However, tho 
daughter whose share was hj question having married and also 
had a child, it was unnecessary to decide the point. 

And in Mackenzie v. King (/), where real and personal property 
’ was given in trust for A. for life, and after her death for her 
children; but in tho event of her not intormarrying nor having 
ohildren, then the same property to bo subject to her disposal by 
will or otherwise; Sir K. Bruce, Y.-O., held that “nor” (the 
component ports of which are “and not”) must bo read “or not,” 
and that the fund was at A.’s disposal, in the event either of her 
remaining single, or marrying and not having a child.] 

(h) 1 Cox, 112. (£) 7 Ves. 459. 

(t) 3 Ves. 450. [(/) 12 Jur. 787, 17 L. J. Ch. 448. 


519 


OHAPTEB XVI. 


“Without 
being mar¬ 
ried and hav¬ 
ing children.” 



PDF Compressor Pro 


620 

CHATTEB 


CHANGING WORDS. 


xvi. But though, by construing the contingency of dying unmarried 
and without issue copulatively, tho latter member of the sentence 
is rendered inoperative, (since the fact of being unmarried in¬ 
cludes the not having or leaving issue, which always means law¬ 
ful issue,) yet, on the other hand, the disjunctive construction 
reduces to silence the word “ unmarriedfor if the condition 
upon which the first taker retains the estate is his marrying and 
having issue, or, in other words, if tho estate is to go over on the 
non-happening of either of theso events, then, as the having issue 
includes tho ovent of marriage, the result of the two events, placed 
disjunctively, is precisely the same as if the contingency of having 
issue stood alone. In those cases, it will be observed, the dis¬ 
junctive construction can never operate to let in the devisee over 
to the exclusion of the children or issue of tho first taker, as in 
the class of cases before noticod; which accounts for the seeming 
anomaly of torturing tho words in both instances to produce a 
contrary effect. [But since Grey v. Pearson (in) the cases last 
noticed have lost much of their weight as authorities for applying 
to any given case the rule which would change “and” into “or” 
in order to prevent one member of a compound sentonce being 
rendered inoperative. Though it be a canon of construction that 
effect is if possible to be given to ovory word used, it is one which 
must bend to circumstances (n) ; and where the result of changing 
and into or would be only to render one member of the sentence 
inoperative instead of the other, the change certainly ought not 
to be made (o). It does not appear to have been made in any 
case since Grey v. Pearson; which indeed was treated by Sir 
J. Pom illy (p) as having overruled Bell v. Phyn and Maher ley v. 
Strode as well as Browimcord v. Edwards. * 


[(»<) 6 II. L. Ca. 61. 

(«) Per Lord Cranuorth in Clarke v. 
Colls, 9 H. L. Ca. 612 ; and in Earle v. 
Barker , 11 H. L. Ca. 280, Lords Crau- 
icorth and Chelmsford (agWcing with 
Hornilli/, M.R., 33 Bear. 303) preferred 
construing an ambiguous clause, form¬ 
ing one member of a copulative sen¬ 
tence, in a wav that rendered it in¬ 
operative, to changing “and” into 
“ or.” Lord Westlmry would havo 
preferred the latter course; but both 
led to the same decision. 

(o) Be Kirkbridc's Trusts, L. R., 2 
Eq. 400. 

(p) In Seccombey. Edwards, 28 Beav. 
440: and see L. R., 1 Eq. 680.] Maber- 
ley v. Strode, and Bell v. Phyn, were 
much canvassed in Billon v. Harris, 4 
Bligh,N.S. 329; where Lord Brougham 


seemed very reluctant to consider them „ 
as general authorities for turning into 
o^i the word “and,” occurring in a 
limitation over, in caso of the prior 
legatee dying unmarried and without 
leaving lawful issue; he thought Sir . 
IF. Grant, in deciding Belly. Phyn upon 
tho authority of Maberley v. Strode, did 
not sufficiently advert to tho special 
circumstances of the latter case. Billon 
v. Harris, however, did not raise tho 
point, as the prior bequest was to take 
effect upon the legatee marrying with 
consent, and the bequest over was in 
case he should so die unmarried and . 
without leaving lawful issue; which 
Lord Broughamthought referred to such 
a marriage as had been previously re¬ 
ferred to, namely, marriage with con¬ 
sent; and as the legatee had married 
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[The dooision in Grey v. Pearson is sometimes referred to as if 
the rule that words are prima facie to he taken in their ordinary 
and grammatical sense was new, and as if a more strict and literal 
construction was now generally required than had previously 
obtained. But the rule is on old one (<?). The application of it 
in that particular case was strict, and within its particular scope 
the deoision is of course conclusive: but that no new principle of 
general application has been introduced by it is shown by the 
subsequent decision of D. P. in Abbott v. Middleton (;•), and by 
other cases noticed above («).] 

The word unmarried means either never having been married, 
or, not having a husband or wife at tho time. The former is its 
ordinary signification; and it was considered as so used in tho cases 
stated above (t), where, however, the effect of such construction 
was to render the word inoperative. But tho sound rulo in such 
cases would seem to bo, to construe the expression as used in the 
latter, being its less accustomed sense (it), which has- a twofold 
advantage, that it removes the necessity of changing tho particle 
“and” to “or,” and gives effect to all tho testator’s words. 

Thus, in Doe d. Everett v. Cooke (x), whero tho bequest was to 
B. and his assigns (after the death or marriage of A.) for his 
life, and after his decease then to the child or children of B. by 
any future wife, his, her, or their executors, administrators and 
assigns; but the testator declared his will to be upon this fur¬ 
ther condition, that in case B. should die an infant unmarried 
and without issuo, then over to C. and his children. B. attained 
his majority, and died, leaving a widow, but without having had 
issue; and it was held, that in theso events the gift over failed. 
Lord Ellenborough said, “ Tho most rational construction we can 
give this will is, to construe it as Lord Hardtdckc did the deviso 
in Framlingham v. Brand (iA, as one contingency, namely, B.’s 
dying an infant, attended mlh two qualifications, viz. his dying 


without consent and had left no issue, 
(so that, even according to the dis¬ 
junctive construction, tho bequest over 
failed,) the question did not arise. 

[(?) See Oh. LI. 

(>■) 7 H. L. Ca. 68, ante, p. 488; 
whero Lords Cranworth and Wenslcg- 
dale were again opposed to Lord tit. 
Leonards, but were not on this occasion 
in a majority. 

Is) Pp. 493, 494. 

(f) P. 619. So construed also in Bad- 
fordv. Willis , L. R., 7 Ch. 7; where the 
devise was to an unmarried daughter 
for life, with remainder in fee to “ her 


«*• 

husband,” and a gift over if she died 
“unmarried”; for the remainder which 
(it was held) vested in the husband on 
marriage (see above, p. 324), was not 
to bo defeated by the accident of his 
dying tiret.] 

(«) The word “ unmarried” is used 
in this Bcnse in tho stat. 3 W. & M. 
c. 11, s. 7,which provides, that, “if any 
unmarried person, not having a child or 
children, shall be lawfully lured,” &c.; 
as no one, not having been married can 
have children in the legal sense. 

(*) 7 East, 269. 

(y) 3 Atk. 390. 
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without leaving a wife surviving him , or dying without children. 
Had he left a wife, and had died an infant, and no children, the 
testator might have intended that, in such event, the widow 
should he benefited by taking her share under the Statute of 
Distribution with the next of kin, or that B. should be able to 
make a testamentary disposition in her favour; meaning, also, 
that if he left children, they should have the estate in preference 
to the wife; and that if ho left neither wife nor children at his 
death during his minority, C. and his children should have the 
estate; but that if ho arrived at the age of twenty-one, he should 
have a power to dispose of it, though ho left neither wife nor 
children.” 

So, in Doe d. Baldwin v. Rawding (z), where a testator devised 
his lands to his daughter and any other children he might leave, 
and to her or their heirs and assigns for over; but in case his 
daughter and such other children as aforesaid should die under 
the age of twenty-one years unmarried and without lawful issue , then 
to his wife in fee. The daughter died under age and without 
issue, but leaving a husband surviving; and it was held, on the 
authority of the last case, that the deviso over failed. 

[As B. in tho fonner caso left a wife and the daughter in the 
latter case left a husband surviving, neither of them were “ un¬ 
married” in any sense, and it was therefore unnecessary to decide 
upon the actual meaning of the word. Tho former case shows 
the opinion of Lord Ellcnhorough; but in the latter, Baylcy and 
llolroyd, J J., seem to have thought that either of the two mean¬ 
ings might be ascribed to it according to tho context, and Lord 
Cottenham was of the same opinion (a). 

"Where personal property is limited, in case of the death of 

a married woman in her husband’s lifetime, to such persons as 

would have been entitled thereto in caso she had died intestate 

and unmarried, the word “ unmarried” is always held to mean, 

“not having a husband at the time of her death” (J). To 

ascribe to the word its other meaning would plainly exclude the 

children of the marriage; and slight circumstances, such as an 

express provision mado for the children in another part of tho 

(s) 2 B. & Aid. -141. [See also lie Trusts, 3 Jur. N. S. 684, 20 L. J. Gh. 

Sanders' Trusts , L. R., 1 Eq. 676. 648; He Saunders' Trust , 3 K. & J. 16£. 

{a) Maugham v. Vincent, 9 L. J. N. S. In die last case the words occurred in a 
Gh. 320, 4 Jur. 462. settlement on a first marriage and were 

(6) Maugham v. Vincent, supra; see mado to include the event of the wife 
also Iloarex. Barnes, 3 B. 0. C. 317, cd. surviving the husband. Sho survived 

by Eden, n. (ff); JIardtcick v. Thurston, him, married again, and died beforo her 
4 Russ. 380; Pratt v. Mathew, 22Bcav. second husband. Tho children of the 
328, 8 D. M. & G. 622; He Grattan's second marriage were held entitled. 
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[will, either out of the same (c), or a different (rf) fund, will not 
control the rule. And this construction has been even extended 
to cases where the phrase used was “ die without having been 
married” (e). 

And the mere circumstance that the woman is unmarried at 
the date of the will does not supply a reason for putting a dif¬ 
ferent construction on the word, since when it occurs with such 
a context it is clear that her marriage at some future time is 
contemplated (/). On the other hand, whore a legacy is given 
to a person who at the date of tho will has never been married, 
and the gift is mado conditional on the legatee being “ unmar¬ 
ried,” it may well be that tho testator intends the legacy to be 
conditional on the continuance of the legatee in tho same status. 
And if the purpose of the legacy be to provide the testator’s un¬ 
married daughter with an outfit, and he speaks of her (though 
in a different part of tho will) as “ still unmarried,” the intention 
is put beyond a doubt (</). 

The term “unmarried” is a designatio persona); and, if once 
a person is entitled to participate in a fund by filling the cha¬ 
racter of an unmarried person, he will not lose that right if ho 
subsequently marries (/#). 

It has already been observed that in the majority of cases 
where 4 ‘and” has been construed disjunctively, it lias been in 
order to favour the vesting of a legacy, and not in order to de¬ 
feat a previously vested gift; and generally it will not be so con¬ 
strued where the latter consequence would follow; as, where the 
bequest is to A. for life, remainder to his eldest son (or to his 
children), with a gift over if A. should dio under twenty-ono 
and without issue^or under twenty-ono and without children) (*). 
Again in Bay v. Bay (/»•), where a testator bequeathed the interest 
of his residuary personal estate to his wifo for life, and after her 
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[(c) Coventry v. Earl of Lauderdale, 10 
Jur. 793; Pratt v. Mathew, sup.; Clarke 
v. Colls, 9 II. L. Ca. 601, affirming 
Mitchell v. Colls, 9 Johns. 671. Where 
tho provision for children is in all events 
absolute, tho question fftnnot arise; for 
they take under the express gift to 
theta. 

jrf) Re Norman's Trust, 3 D. M. & G. 

M JPilson v. Atkinson, 4 D. J. & S. 
455 ; Re Ball's Trust, 11 Ch. P. 270. 

(/) Day v. Barnard, 1 Pr. & Sm. 351. 
It is to bo observed that all tho cases on 
this point, except this and Re Gratton's 
Trusts , have arisen on marriage settle¬ 


ments. 

(g) Re Thistlethwaylc's Trust, 24 L. J. 
Ch. 713 ; and sec lleywood v. lley wood, 
29 Bcav. 9. 

(A) Jabber v. Jabber, 9 Sim. 603; see 
Niblock v. Garratt, ante, p. 324; JIallv. 
Robertson, 4 D. M. & U. 781. 

(t) Malcolm v. Malcolm, 21 Bcav. 225; 
Key v. Key, 1 Jur. N. S. 372. See also 
Coates v. Hart, 32 Bcav. 349, 3 P. J. & 
S. 504, 610. 

(k) Kay, 703. Sec also Re Kirkbride's 
Trusts, L. It., 2 Eq. 401; Reed v. Bruit /*- 
waite, L. R., 11 Eq. 514; W— v. B —, 
11 Beuv. 621. 
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. [death to his brother for life, and after the death of the survivor, 
the capital to A., subject to the payment of 1000/. each to B., 
C. and D., which the testator gavo to them to he paid to oaoh of 
them at the end of twelve months next after the decease of the 
survivor of his wifo and brother; provided, that if either of the 
said B., G. and D. should die “ in the lifetime of my said wife 
and my said brother,” his legacy should lapse. Sir TV. P. Wood , 
Y.-C., refused to read “and” as “ or,” and thereby cause a lapse 
of B.’s legacy, who had survived the wife hut died before the 
brother (/). And this is independent of Grey v. Pearson .] 

[(/) It was held that “die in the time:” and JBrudnelPt cate, 6 Co. 9 
lifetime of my said wife and my said was cited, 
brother” meant “ die in their joint life- 
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CHAPTER XVII. . 

ESTATES ABISING BY IMPLICATION (a). 


I. Effect of Recitals. 

II. Implication from Revises and Re¬ 
quests on Death of a person simply. 

III. — on Death combined with some 
Contingency, and under other va¬ 
rieties of Context. 


IV. As to implying Trust from Devise 
of Legal Estate. 

V. Implication from Rowers of Selec¬ 
tion and Distribution. 

VI. Implication of Estates Tail. 

VII. Implication of Gifts to Children. 


I. Sometimes a testator shows by the rocitals in his will, that he Recitals, 
erroneously supposes a title to subsist in a third person to pro- ^eate an*** 
perty which, in fact, belongs to himself. Such recitals do not actual gift, 
in general amount to a devise; for, as the testator evidently con¬ 
ceives that the person referred to possesses a title independently 
of any act of his own, ho does not intend to make an actual dis¬ 
position in favour of such person; and though it may be pro¬ 
bable, or even apparent, that the testator is influenced in the 
disposition of his property by this mistake, yet there is no 
necessary implication that, in the event of the failure of the sup¬ 
posed title, ho would give to the person that benefit to which it 
is assumed he is entitled. 

Thus, where (b'y a testator bequeathed unto A., his wife, 600/., 
to be paid to W., saying it was for payment of lands lately pur¬ 
chased of W., and teas already estated as part of a jointure to 
A. Us wife during Iter life , being of the value of 67/. per annum; 
that of Wiskow, York, and Malton, the lands there amounting 
to the yearly value of 63/., in all 130/., which, being also estated 
upon A. his icifc , was in full of her jointure. It appeared that 
these lands had not been settled on the wife. And it was held 
hy Polleccfen, C. J., Rokcby, and Ventris , (Powell , J., dissentiento), 
that these expressions did not amount to a devise to the wife, for 
it appeared “ that the tostator did not intend to devise her any¬ 
thing by the will, for he montions that she was estated in it 

[{«) Nothing contrary to law can bo Bankr. 83.] 
implied, per Turner, L. J., 26 L. J. • (A) Wright v. Wyvell, 2 Vent. 66. 
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chapteb xvii. before.” Powell , J., relied upon a case (c) in which “I have 
made a lease to J. S., at 10s. rent,” was held to be a good devise; 
but the other Judges considered the case to be of little authority. 

So, where (rf) J. S., tenant for life, with remainder to his wife 
for life, remainder to his own right heirs, expressed himself in 
his will as follows: •“ It on, my land nt W. my wife Mary is to 
enjoy for her life, and after her death it of right goes to my 
daughter E. for ever, provided she has heirs.” The Court held 
that the first clause was not a devise to the wifo, for the lands 
wore settled upon her for life; and what was said as to the 
daughter was only a declaration of the devisor what the con¬ 
dition of the estate was, and how she was to enjoy it; and ho 
could not say of right who was to enjoy them, if she claimed 
under the will. 


Adama v. 
Adams. 


Again, where (e) B., by his will, reciting that he was entitled 
for life, under the will of A., to the advowson of the rectory 
of D., with remainders over, “ subject to a direction in the said 
will, that my brother J. D. shall be presented to said rectory 
when it shall next bccomo vacant, which it is my wish may bo 
complied with; now, I hereby declaro it to be my desire and 
earnest wish, that in case upon the vacancy of the said living 
the said J. D. shall not bo then living, or in case the said rectory 
shall again become vacant after the said J. D. shall have been 
presented to and accepted said presentation, then ” A. P. was to 
be presented. The fact was, that, under the will of A., J. D. 
was only entitled to the presentation on a certain contingency, 
which had not happened. Tho question then aroso, whether 
the expressions in tho will of B. raised a gift in him by implica¬ 
tion, so as to put the persons actually entitled.under the will of 
A., who took benefits under the will of B., to their election. 
Lord Eldon decided in tho nogativo, observing that he found no 
authority for holding mere recital, without more, to amount to 
gift, or demonstration or intention to give. 

[And in Adams v. Adams (/), a devise and bequest to trustees 


(c) Moore, 31. 

(rf) Wright alias Right v. Hammond, 
1 Stra. 427, 1 Com. Rep. 231, 8 Vin. 
Abr. 110, Devise, L. 2, pi. 32, 2 Eq. 
Ab. 338, pi. 11. 

(e) Dashwood v. Peyton, 18 Ves. 27; 
and see Doe d. Vessey v. Wilkinson, 2 T. 
R. 209, stated Ch. XXV. s. 3; [Lane v. 
Wilkins, 10 East, 241, ante, p. 201. See 
also Smith v. Maitland, lVes. jun. 362 ; 
Jang slow v. Lang slow, 21 Bear. 652; 
Cireuitt v. Perry, 23 Beav. 616; Boxy. 


Barrett , L. R., 3 Eq. 244.] But see also 
Ponlsonv. Wellington, 2 P. w. 633; Wil¬ 
son v. Piggott , 2 Yes. jun. 351; both 
which, however, arose on dispositions 
by deed. 

[(/) 1 Hare, 637; see also Doolan v. 
Smith, 3 J. &Lat. 647; Ralph v. Wat¬ 
son, 9 L. J. Ch. 328; and cf. Westr. Oul- 
liford, 3 Hare, 265, where the words 
were more properly words of original 
charge than of recital. 
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[of real and personal estate, subject to the dower and thirds at 
eommon law of the testator’s wife in and out of his real estates, 
(the testator’s interest therein being an equity of redemption and 
not liable, to dower,) upon trust to receive the income, and pay 
the same or the overplus thereof after deducting the dower or 
thirds of his said wife for the maintenance of his children, was 
held not ’to give the wife by implication a rontcharge equal to 
what dower out of the whole estdto would have amounted to.] 

It seems, however, that if a testator unequivocally refer to a 
disposition as mado in that his will, which, in fact, he has not 
made, the intention to make such a disposition, at all events, will 
be considered as sufficiently indicated. [In such cases “the Court 
has taken the recital as conclusive ovidenco of an intention to givo 
by the will, and, fastening upon it, has given to the erroneous 
recital the effect of an actual gift,” differing, in this respect, from 
the cases in which “ the testator says that only which amounts to 
a declaration that he supposes that a party who is referred to 
has an interest independent of the will, and in which tlio recital 
is no evidence of nn intention to give by tho will, and cannot bo 
treated as a gift by implication” (//).] 

Thus, where (//) a testator bequeathed one moiety of certain 
leasehold estates to E.; and if she should die before twenty-one, 
to GK; and if he should die before a certain event, to another 
person; and after her death, to A.; and provided that in caso 
A. should die without issue, and E. or Gr. should be then living, 
or either of them, tho said moiety of his leasehold messuages, 
before given to the said id., should go to E. and G. Sir T. Sewell , 
M. B., thought it quite clear that tho second devise related to 
the other moiety npt before devised, os the manner in which it 
was given was inconsistent with the disposition of the first moiety, 
whioh A. was not to take until after tho death of E. and GK Ho 
further held, that the Court would imply a gift of the second 
moiety to A. and her issue, ([the issue taking, since there was no 
gift over except on the death of A. without issue,]) with con¬ 
tingent limitations over. There could, he said, bo no doubt of 
the intention, and tho words of gift being omitted by mistake, 
the Court would supply them. 

[(^) Per Wigram, V.-O., Adams v. ing by the testator but overstating its 
Adams , 1 Hare, 540; and per Lord amount, -will gonerally belong to the 
Brougham , Yates v. Thomson , 3 Cl. & latter category mentioned in tho text, 
Fin. 672. The difference appears to and not entitle tho creditor to the larger 
have been overlooked in Halt v. Lictch , amount, Wilsony. Morley , 5 Ch. D. 776.] 
L. R., 9 Eq. 376. A direction to pay (A) Bibin v. Walker, Amb. 661. [As 

debts, including one described as ow- to Frederick?. Hall, 1 Yes. jun. 396, qu. 
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ohaptebxto. [“Implication,” said Lord Weatbury in Parker v. Tootal (t), 
Assumption “ may either arise from an elliptical form of expression, whioh 
‘Sathiswill ^ nvo ^ veB implies something else as contemplated by the per- 
contains a de- son using the expression, or the implication may be founded 
V18e ' upon tho form of gift, or upon a direction to do something whioh 

cannot be carried into effect without of necessity involving some¬ 
thing else in order to give effect to that direction, or something 
else which is a consequenco necessarily resulting from that direc¬ 
tion.” The case in which this was said affords an oxamplo of 
the former kind of implication, a devise “ to the first son of T. 
severally and successively in tail male ” being read os a devise 
“ to the first and every other son ”; otherwise tho phrase “ seve¬ 
rally and successively” would have been without meaning. 

Implication of the latter kind described by Lord Weatbury is 
seen when from a direction that certain persons shall deal with 
the rents of an estato in a particular manner, a devise of the es¬ 
tate to those persons has been implied (/.’); or when from a direc¬ 
tion to invest real and personal estate is implied a trust' to sell 
the real estate (/). 

.But a gift which is confined by unambiguous terms to a spe¬ 
cific part of a testator’s property, as a bequest of “ all his capital 
in ready money and bank billets,” will not bo extended so as to 
include tho cntiro personalty by a mere introductory clause 
declaring the testator’s intention to dispose of all his property. 
It would be different if the testator himself referred to the be¬ 
quest as including all his property (m). 

Again, in Jordan v. Fortcscue (n), under a gift by codicil of . 
“500/., in addition to 1,500/. before bequeathed” to the samo 
person, there having, in fact, been only twp legacios of 500/. 
each bequeathed to him by will and first codioil, it was held that 
there was a gift by implication of 2,000/. But it must be re¬ 
membered, that though words such as those used in the last case 
may by implication effect an increase in the amount of the first 
gift, yet the rule that a clear gift is not to be cut down by sub¬ 
sequent words of doubtful import prevents them from having 

(l) Jffleck v. James, 17 Sim. 121. 

(»») Wylie v. Wylie , 1D. F. & J. 410. 
See also oases cited Ch. XXXIII. a. 4, 
showing the inefficacy of tho word “ es¬ 
tate,” occurring in the introductory 
clause of a will to pass the fee-simple. 

. (n) 10 Beav. 269; see also Hayes d. 
Faerie v. Foorde, 2 W. Bl. 698; Ed- 


Jordan v. For 
tescue. 


[(i) 11 H. L. Ca. 143, 161. 

(£•) See Ex parte Wynch , 5 D. M. & G. 
221 and cases there cited. See also 
Newburgh v. Newburgh, Sng. Law of 
Prop. 367 : a devise of the estates in 
the omitted county (see above, p. 412) 
was implied from the name ana arms 
clause, the leasing power, and other 
parts of the wmtext. And see 1. angst on 
v. Langston , 2 Cl. Sc Fin. 194, and other 
cases, ante’, p. 491 et scq. „ 


munds v. Waugh, 4 Drew. 276; Farrer v. 
St. Catharine's College, L. B,, 16 Eq. 24, 
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[any operation where their effect would he by implication to 
diminish the first gift (o). 

And where a testator expresses an intention to make up a 
person’s existing fortune, derived either under his own will or 
from other sources, to a certain sum, and for that purposo gives 
a legaoy which proves to be insufficient, the legatee shall, never¬ 
theless, have the sum specified and intended for him. Thus, in 
Ouseley v. Anstruihcr (p ), where a testator, reciting that under 
a settlement his wife would have an income of 1,560/., directed 
his trustees to add on annuity of 440/., so as to raise his wife’s 
jointure to 2,000/.; the income under the settlement being less 
than was supposed, the wifo was, nevertheless, held entitled to 
have it made up to 2,000/. In the converse case of the income 
being more than the testator supposed, the wife would have been 
entitled only to the 2,000/. (q). 

And in Ives v. Dodgson (r), a testatrix, upon a contingency 
which (as she showed by her will) she expected not to be (and 
which was not) ascertained until after her own death, bequeathed 
a lifo annuity of 40/. to A.; she thon boquoathed to A. 130/. froo 
of duty, and afterwards by codicil said, “ I increase the imme¬ 
diate annuity of 30/. left by my will to A. to an annuity of 50/. 
duty free.” It was held by Sir W. Jrrnes, V.-C., that tlio plain 
moaning of the words of the codicil was that A. was to have on 
annuity of 50/. in addition to the contingent annuity of 40/. 

* In these cases, it will be noticed, there wore words of gift as 
well as of recital.] 

' And even where the testator has evidently mistaken the law 
respecting the devolution of his property, yet, if he has by his 
will shown very clearly an intention that it shall devolve accord¬ 
ing to such mistaken notion, the intention mil prevail. An 
early pase (s) presents a veiy nice question of this nature. 

A testator having issuo by 0. three daughters, S., A. and E., 
devised to C. for life all his freehold wherever, until S. his heir 
came to twenty-one, paying to the heir 10#. during the term, and 
to the rest, after fifteen years old, 20#. a-pieco, and the heir to 
pay to A. and E. 100/. a-pieco, 40/. at the decease of the wife, 
&c.; and if S. his heir died without heir before twenty-one, so 
that the lands descended and fell to A., then A. to pay to E., &c. 

[(o) Mann v. Fuller, Kay, 624; Cor- (y) Milner v. Milner, 1 Ves. 100; Tre- 
don ▼. Hoffman, 7 Sim. 29, ante, p. 181. vor v. Trevor, 5 Russ. 24. 

(p) lOBeav. 469. Compare Thomp- (r) L, It., 9 Eq. 401.] ( - 

son v. Whiteloek, 5 Jur. N. S. 991. (s) Tilley v. Collyer, 3 Keb. 589. „ 

J.—VOL. I. , M M 
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ESTATES ARISING BY IMPLICATION.—RECITALS. 

It was argued that 8. took nothing under the will by implication, 
there being no express devise to her. But, on the other side, it 
was contended that 8. was solo heir; for it was all one to devise 
to her as to make a stranger heir of his land; and here the 
daughter 8. was not sole heir unless made so by the intent of 
the will, which six times called the eldest daughter his heir; 
otherwise A., tho younger daughter, would have equal shore in 
the land and also the legacies. Hale, C. J.—“ The testator was 
mistaken in his intent that the eldest daughter was his heir, but 
intended his lands should go according to that mistake; also sho 
that is called heir is to pay tho portions to the younger daughters, 
and no provision is made for her. Therefore, albeit there is no 
express devise to 8., yet, she being named his heir, this is suffi¬ 
cient to exclude the rest, and to make her sole heir (t).” 

But the disposition of a will will not be disturbed by an erro¬ 
neous recital of its contents in a codicil, unless a design to revoko 
or modify tho disposition in the will can be fairly collected from 
the whole instrument. 

Thus, whoro (») a testator, after bequeathing oertain legacies 
to his wife, devised to her for her life certain leasehold premises 
at Northwood, and ho gave liis leasehold estate at Wrentnall, 
and his estate at Northwood, after his wife’s death, and tho re¬ 
sidue of his estate, to other persons. In a codicil, executed on 
the same day ho directed that the bequest to his wife in his will 
should be in full of all her claims on his estate, except the estate 
for life of his “ wife and her assigns, in tho premises at Wrent - 
nail, anything in the foregoing will to the contrary notwith¬ 
standing.” It was contended, that the widow was entitled to 
the Wrentnall estate, under her husband’s codicil, it being mani¬ 
fest by the concluding clause that he intended to give her some¬ 
thing to which sho had no right by the will; but the Court 
decided against the widow’s claim. Lord Kenyon said, that the 
intention must bo collected from tho will and codicil taken toge¬ 
ther, and it was impossible not to seo that the word “Wrentnall” 
was written in tho codicil instead of the word “ Northwood.” 

[So in Vaughan v. Foahes (a*), where a testatrix bequeathed 

(f) Seo Taylor v. Webb, Sty. 331, [(r) 1 Kee. 68; see also Bamfeld v. 

ante, p. 357, n.; [Barker v. Nick-son, Tu-pham, 1 P. W. 64, 2nd point; Be 
1 D. J. & 8. 177. Compare Jackson v. Smith, 2 J. & H. 694; lie Arnold's Bs- 
Craig, 15 Jur. 811.] tatc, 33 Bcav. 163; Bichardson v. JPower, 

(m) Skcrratt v. Oakley, 7 T. R. 492. 19 C. B., N.S. 780 (on same will); 

Mackenzie y. Bradbury , 36 Beav. 617. 
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[the residue of her estate to A., and by a codicil, reciting that chapter xvn. 

gift, and that A. might die before her, she in that cose appointed 

B. and C. her residuary legatees; and afterwards the testatrix 

mode a second codicil to “ her former one,” as follows“ As 

the death of Mrs. W. (the mother of B. and C.) has taken place, 

and as her two children will ultimately become my residuary 

legatees, the 15/. she was to have I give to D.” It was held by 

Lord Langdale , M. It., that the first codicil was not disturbed by 

the second. “ There is a misrecital,” ho said, “ of what she had 

previously given ; she recites that as an absolute which is only a 

contingent gift; if the word may had been used, instead of mff t 

the recital would have been in exact conformity with the prior 

gift.” 

But this principle of construction is not confined to the case Misrecital of 
of a will and codicil; it has also been applied to a misrecital the^samoTu- 11 
occurring in the same instrument as tho disposition sought to be strument. 
disturbed. Thus, in Smith v. Fitzgerald (//), where a testator 
bequeathed several legacies to be paid out of the debt owing to 
him from the Nabob of A., and if any of the legatees died before 
him he gave their legacies to S., and “ after all tho legacies are 
paid (except thoso mentioned from tho Nabob’s debt, as they 
may require time) all such balanco as shall remain overplus (ex¬ 
clusive of the Nabob’s, willed to S.) to be equally divided among 
the trustees,” it was held by Sir W. Grant , M. B., that tho 
residue of the dobt not exhausted by the legacies was not given 
to S. by implication. He said, “ the language refers to some¬ 
thing as already done, something that he had given or supposod 
he had given to (S.). If in the preceding part there was no¬ 
thing that could in any way answer the description of what he 
here says he had willed to (S.), there would then bo room for 
the application of the doctrine, that a declaration by a testator 
that he had given something is sufficient evidence of an intention 
to give it, and amounts to a gift; but the question hero is, whether 
he did not mean to describe, however inaccurately, that which ho 
had before actually given. Without denying that the recital of 
a gift as antecedently mode may amount to a gift, the Court 
ought to see very clearly that there is nothing in the will to 
whioh the recital can refer, before it is turned into a distinct 
bequest.” 

Where, however the terms of the prior disposition are them- Ambiguity in 

[(y) 3 V. & B. 2; see also Phillips v. Chambcrlaine , i Ves. 51. 

mm2 
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chatter xvn. [selves ambiguous, their construction may properly be guided by 
-will controlled a recital couched in more precise language in a codicil. Thus, 
codicil^ 1 Ul * n Parley v. Martin (rr), where a testator bequeathed leaseholds 
to A. for life, and after her death to her issue, and “ in default 
of such issue,” to B.; and, by a codicil, recited that he had be¬ 
queathed the leaseholds to B. after the death of A. and “ in de¬ 
fault of her leaving lawful issueit was held, that the gift over 
in the will being capablo of importing a bequest over if no issue 
were living at the death, it ought to be inferred that the testator 
employed it in that senso, becauso in the codicil he referred to it 
as if it wore a gift over in default of A.’s leaving issue.] 


Necessary im¬ 
plication, 
what. 

1. As to real 
estate. 


II. It is a well-known maxim, that an heir-at-law can only 
bo disinherited by express devise or necessary implication, and 
that implication has been defined to be such a strong probability 
that an intention to the contrary cannot be supposed (&). In the 
application of this principle one chief topio of controversy has 
been, how far a deviso to any person, in tho event of the non- 
existenco or on the decease of another, indicates an intention to 
make the last-named person a prior object of the testator’s bounty. 
In such cases it is probable that the person, whose non-existence 
is made the contingency on which the deviso over is to fall into 
possession, is placed in this position for the purposo of taking the 
property in tho first instance; and this probability is, of course, 
greatly strengthened, if the devisee is the person on whom tho 
law, in the absenco of disposition, would cast the property. Hence 
it has become a settled distinction, that a devise to the testator’s 
heir after the death of A., will confer on A. an estate for life by 
implication; but that, under a devise to B., as stranger , after tho 
death of A., no estate will arise to A. by implication (e). This 
is an exact illustration of the difference between necessary im¬ 
plication and conjecture. In the former case, tho inference that 
tho testator intends to givo an estate for life to A. is irresistible, 
as he cannot, without the grossest absurdity, be supposed to mean 
to devise real estate to his heir at the death of A., and yet that the 


[(«) 13 C. B. 683; see also per Lord 
Jlrougftam, 10 Cl. & Fin. 17 ; Grocery. 
Roper, 5 W. K. 134. 

(A) 1 V. & B. 466; “necessaryim¬ 
plication is that which leaves no room 
to doubt,” per Lord Manx/ield, in Jones 
v. Morgan, Feamc, C. R. App. No. III.; 
and see 3 Yes. 113.] 

(c) Year Book, 13 Hen. 7, fol. 17: 
Bro. Ab. Dev. pi. 62 ; 8 Yin. 214, pi. 


5 ; 2 Freom. 270 ; T. Jon. 98; Vaugh. 
263; 1 Eq. Ab. 197, pi. G; lVorn.22; 
2Vern. 572; 5Ves. 804; 18Ves. 40; 1 
Mer. 414; 1 S. & St. 544 ; 6 B. & Aid. 
722; 9 B. & Cr. 218; but see contra, 1 
P. W. 472; 2 Eq. Ab. 343, pi. 6, 363, 
pi. 14, which seems inconsistent with, 
and is overborne by, tho mass of au¬ 
thorities. Tho point, indeed, was not 
definitively disposed of. 
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heir should have it in the meantime, which would ho to render the c hap tkb rvn. 
devise nugatory. On the contrary, whero the deviseo is not the Devise to the 
heir, however plausible may be the conjecture, that by fixing heir after tho 
the death of A. as the period when the devise to B. was to take gives 1 !, an 
effect in possession, tho testator intended A. to bo the prior tenant im " 

for life, yet it is possible to suppose that, intending the land to go 
to tho heir during the life of A., he left it for that period undis¬ 
posed of. In some oases, indeed, we find it laid down without any 
qualification, that a devise to B. upon the death of A., raises an 
implied estate in A.; but such dicta, even if accurately reported 
(which is often doubtful), cannot weigh against the current of 
authorities, grounded on acknowledged principles of law (d). 

Of course, it is not essential to the doctrine that tho will should revise© need 
describe the devisee as tho heir apparent or heir presumptive of „ cr ibed as 
tho testator. Thus, a devise “to my eldest son B. after the heu '* 
death of A., would raise an implied estate for life in A., tho fact 
being that B. is the heir apparent, though not designated as 
such. The authorities do not distinctly inform us, however, 
whether, in ordor to raise tho implication, the deviso must be to 
tho person who, according to the state of events at the making 
of the will, would be tho testator’s heir, or tho person who 
eventually becomes such. The former seems to be tho preferable 
doctrine; for to treat it as applying to the eventual heir, would 
be to construe the will according to subsequent events, in oppo¬ 
sition to a fundamental principle of construction. If, therefore, Whether de- 
a testator having two sons, A. and B., devise real estate to B. hcirtu'thc be 
(tho younger son) after tho decease of his (tho testator’s) wife, 
this would not, it is concoived, give to the wife an estate for life 
by implication, though it should happen that, by tho decease of 
A., tho elder son, without issue in the testator’s lifetime, the 
younger son (i. e. the devisee) had becomo his heir. On tho 
other hand, if a testator, whose issue was an only daughter, 
devised real estate to such daughter after tho death of his wife, 
and it happened that he had a son afterwards bom, who sur¬ 
vived him, the sound conclusion would seem to be, that the wife 
would take an implied estate for life, though the ulterior devisee 
was not in event the testator’s heir; the result, in short, being 
that the implication occurs wherever the express devise is to the 
person who is the testator’s heir apparent or presumptive at the 

(d) Ex parte Rogers , 2 Mad. 466; see gift would have been raised, was him- 
also Den d. Franklin v. Trout, 16 East, self heir, and the point, therefore, could 
39S, whero, however, the person in not have arisen, 
whose favour it was said tho implied 



PDF Compressor Pro 


534 


CHATTER XVII. 


To ono of se¬ 
veral coheirs. 


Devise to heir 
and others 
after the 
death of A. 


Ralph v. 
Canick. 


ESTATES ARISING BY IMPLICATION. 

date of the will, and not otherwise (c). Perhaps, when the dis¬ 
tinction between a devise to the heir and to a stranger was 
originally established, the difficulty attending the application of 
the doctrine to an heir or heiress presumptive, who is liable to 
he superseded by the birth of a son of the testator, was not 
sufficiently considered. 

It has been said that the implication arises in the case of a 
devise as well to ono of several coheirs, as to a sole heir; and, 
therefore, that where a man devises to one of his two daughters, 
(his coheiresses), after tho death of his wife, she (the wife) takes 
an estate for life by implication (/). This, it must be admitted, 
is a considerable extension of the doctrine, and carries it beyond 
tho principle on which it is founded, since there seems to bo not 
the same absurdity in supposing a testator to give to one of his 
coheiresses after the death of another person, intending it to 
descend to* all in the meantime, as where the devisee is the samo 
and tho only individual upon whom the intermediate interest 
would have descended. Tho point, too, rests rather on dictum 
than decision, for the case in which Lord Cowper advanced this 
position was decided upon another point, and it is not to bo 
found in the contemporary reports of the same case; but it was 
referred to arguendo as a settled rule of law in another case (g). 

In cases, too, which aro tho converse of the last, viz. where 
there is a devise to tho heir and other persons after the decease 
of A., the implication would seem, looking at the reason and 
principle of the doctrine, not to arise (as there is no incongruity 
in the supposition that tho testator intended the heir to take a 
Bhare at the period in question, and the entirety in the meantime). 
[Accordingly in Ralph v. Carrick (h), where a testator gave all his 
real and personal property, in trust to be converted and out of 
tho proceeds to pay debts and legacies, and in the event (whioh 
happened) of his death without lawful issue, and after the death 
of liia wife and payment of debts and legacies, the whole residue 
of his property real and personal to be divided in specified pro¬ 
portions among the children of his late aunts (naming them), the 
descendants of any child then dead taking tho share of its de¬ 
ceased parent; and he directed the surplus proceeds of his real 
estate to be invested to provide for the jointure payable to his 
wife under their marriage settlement. It was held that, although 

[(c) See acc. por Cur. Ralph v. Car * Bop. 115. 

rick, infra.] (ff) Willis v. Lucas, 1 P. W. 472. 

(/) Hutton v. Simpson, 2 Vern. 723; (A) 6 Oh. D. 084,40 L.T. N.S. 606. 

S. C. nom. Simpson v. Hornby, Gtilb. Eq. 
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[the testator’s coheirs and nest of kin (i) wore included among chaptebxvh. 
the children of his aunts, the wifo did not take a life estate hy 
implication. Sir C. Hall , V.-C., relied on the circumstance of 
the gift being to an unascertained class, and also on the clause 
expressly providing for payment of the wife’s jointure out of the 
very fund in which she claimed a life estate, as repelling the im¬ 
plication. But the L. JJ. proceeded entirely on tho general prin¬ 
ciple that a devise to tho heir and another after tho death of A. 
will not raise a life ostato by implication in A.: for as heir ho 
takes tho whole, while as devisee he takes a share only. Tho 
same principle must it should seem govern the case of a deviso 
after the death of A. to one of several coheirs. 

Sir H. Cotton pointed out tho fallacy of a proposition urged Theory of 
at the bar in this case, and which sometimes of lato has been by^ordhmrT 
heard even from tho bench—that, subject to tho established rules, intelligence.” 
tho duty of the Court was to construe tho will as a person of 
ordinary intelligence would do, and that no such person would 
doubt that in this case tho testator intended tho widow to have a 
life estate. “ Of course,” said the L.J., “ wo aro bound by the 
rules which have been established by the Courts to onablo us to 
say what the words used do mean. Subject to that we ore bound 
to construe tho will as trained legal minds. And that differs 
from the mind of an ordinary person in this way, that even per¬ 
sons of ordinary intelligence not so trained are accustomed to 
jump at the conclusion as to what a person means by the words 
he uses by fancying he must have done what they under similar 
circumstances think they would have done. That is conjecture 
only: and conjecture on an imperfect knowledge of the circum¬ 
stances : because although, if tho facts before them and in evidenco 
were all the facts, they may think that they would have taken a 
particular course, yet it docs not follow that all the facts known 
to the testator are in their minds or in evidence before them, or 
that tho testator’s mind was in any way constituted as regards 
the attention he paid to tho rights and claims of tho different 
parties dependent on him, as their minds are constituted, or that 
he would have acted in the same way as they. Therefore as 
lawyers we must construe the will liko any other document,” 
with one difference only, namely, that technical words ore un¬ 
necessary in a will. 

In the previous] case of Blachccll v. Ball ( k ), where a testator 

[(i) But on this question the widow must be reckoned among the next of 
kin.] • 

{k) 1 Kee. 170. 
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devised in the following words: “ In the first place, my will and 
wish is, that my business of a cheesemonger be carried on by my 
wife and my son jointly, for the mutual benefit of my family; 
and I likewise will and devise in trust all my property, for the 
following purpose, that is to say, that, at my icife's. decease, the 
whole of my property, of whatever nature or description, as well 
freehold as personal, shall bo equally divided amongst my chil¬ 
dren, J., It., AV., M., and C., their executors or assigns.” One 
of these children was the heir at law. Lord Langdalc , M. It., 
[without adverting to this fact, said “ As to the property not en¬ 
gaged in the trade], though the case as regards the real estate 
is not without difficulty, yet on the whole will, and what appears 
to me the evident intention, I think the widow is entitled to a 
life interest in both the real and personal estate.” [It seems 
therefore that the M. It. did not intend to decide the general 
question; upon which, at all events since Ralph v. Garrick, it 
cannot be deemed an authority. Eeferring to this and other 
cases Sir C. Hall, Y.-C., said that in several of them the interest 
of “the widow was more or less connected with the carrying 
on of a business and supporting a family, which seemed to have 
been a sort of indication as to how the property was to be enjoyed 
during her life” (/).] 

Where, however, there is an anterior express devise for life of 
part of the lands to the person on whose decease the devise in 
question is to take effect, the implication has been sometimes 
avoided, by having recourse to what may, for convenience of 
distinction, bo called the distributive construction, by which the 
words after (he death are applied exclusively to the lands devised 
expressly for life; and tho words of devise, without these expres¬ 
sions of postponement, are applied to the rest of the property, 
which, therefore, passes immediately to the devisees: a construc¬ 
tion which, doubtless, was adopted in the first instance on account 
of the improbability that a testator should intend a person, to 
whom he had expressly given part, to take the rest by implica¬ 
tion. But the rule seems not to have been restricted (as this 
reasoning would imply) to cases in which the devise over is to 
the heir, but has obtained where suoh devise was to a stranger, 
and in which, as the estate would, if the devise were postponed, 

[(/) 6 Ch. D. 095. The V.-C. gave vour -was expressly charged by tho will: 

a very similar explanation of Cockehott and this, by virtue of a clause post- 

v. Corkshott , 2 Coll. 432, whore tho poning “possession” by express de- 

widow was held to tako a life estate by viseeB until the wife’s death. But as 

implication in estates upon which in a to a similar clause added by codicil, 

certain event a life annuity in her fa- see Barnet v. Barnet, 29 Beav. 239.] 
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devolve to the heir in the meantime, and' not belong to the de¬ 
visee for life by implication, there would seem to be no reason 
for denying to the words of postponement their full effect, in 
regard to all the subjects of devise. 

Thus, in Cook v. Gcrrard ( m ), where the testator Sir B. Kempe, 
being seised of demesne lands in fee, and also of the reversion 
of other lands expectant on the death of A., directed that his 
wife should have the demesne lands for one year after his death; 
and then, after stating that he was desirous to continue the 
capital messuago in the name and blood of the Kempcs, he de¬ 
vised the demesnes and the reversion to B., habendum imme¬ 
diately from the expiration of one year next after his decease, 
and the decease of A., for the life of B., he doing no waste. The 
testator further directed that B. should, after the death of A., pay 
three annuities of 20/. each by half-yearly payments. The tes¬ 
tator died, and the year expired. It was contended that, in 
order to effect the intention of the testator, the words must bo 
token distributively : First, because if the lands descended to tho 
testator’s daughter and heir, she might change her namo by mar¬ 
riage, and then his intention that the demesne lands should remain 
in tho name of tho Kempes would bo defeated. Secondly, if A. 
died within tho year after the testator, the annuities given by the 
will could not be paid, unless B. took the land immediately after 
the death of A., notwithstanding tho year was not expired (n). 
And, thirdly, if the demesne lands should descend to tho heir in 
the meantime, until the death of A., then he might commit what 
wastfi he pleased, and thero would bo no means to prevent it, 
which would be directly against the true meaning of the testator. 
The Court of Kk B. held, that the words of tho will should bo 
taken distributively, and that B. had good title to the demesne 
lands after the expiration of the year, and before tho death of A. 

So, in Simpson v. Hornsby (o), where a testator devised to his 
wife for life all his lands in J., and after the death of his li fe, he 
devised all his lands in J., and certain other lands, and all other 
his real estate ichatsocver, to his daughter B. and the heirs of her 
body, with remainder to his daughter J. for life, with remainder 
to. his first and other sons in tail. Lord Coirper was of opinion 
that the wife took nothing by implication, and that she was 

(>») 1 Saund. 183, [cited 9 B. & Cr. (i>) 1 Pre. Ch. 439, 452, 2 Vcni. 723; 
225. J stated from R. L., 9 B. & Cr. 228 ; see 

(«) This argument supposes, that if also Uoonv. Comfort h, 2 Ves. 276, where, 
both were postponed for the life of A., however, the construction was aided by 
then both would be postponed for tho the context. 
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ESTATES ARISING BY IMPLICATION. * 


entitled to a life estato in only those lands which were expressly 
devised to her; and that the rest of the real estate was intended 
to pass by the will immediately to B. 

Again, in Don d. Annandale v. Brazier (}>), where the testator 
gave to B. the rents of a messuage situate in A., for his life, and 
after the decease of the said B., he gave the same rents, together 
with the rents of all his other houses and lands in A. aforesaid, 
unto certain persons for their lives and the life of the survivor, 
with remainder over. The question was, whether theso devisees 
were entitled to the other lands at A. immediately on the testa¬ 
tor’s decease, or not until after the death of B.; and it was de¬ 
cided, that the words “ from and after the decease of the said 
B.” were to bo confined to the lands devised to B. for his life, 
and did not poslpono the interest of tho devisees in question in 
the rest until that period '(</). 

A different construction, however, prevailed in Aspinall v. 
Beti'in (;■), whore a testator devised his real estate to trustees, in 
trust to pay one moiety of the rents to his wife E. for life, and 
the other moiety to his son "VV. (who was his heir at law), and 
after the death of his said wife , upon trust to convey the said 
hereditaments unto W. in fee ; but if he died -without issue in 
the lifetime of tho wife, then, upon trust, after the death of the 
wife , to convey tho same to testator's nephew J. in fee. W. died 
without issue in the lifetime of the wife; and the question was, 
whether J. was entitled immediately to the moiety of tho rents 
not expressly devised to the wife, and, if not, whether sho did 
not take it by implication (#). Sir J. Leach , V.-C., after'very 
clearly laying down the general rule as before stated, considered 
this to bo the common case of a devise to a stranger after the 
death of A.; and that, accordingly, no estate was raised in E. 
by implication, but the moiety in question for her life descended 
to the testator’s heir at law. 


ip) 5 B. & Aid. G4. 
f(y) See also Dyerv. Dyer, 1 Mcr. 414; 
Drew v. Killick , 1 Be G-. & S. 260, 
(where the words of the will seemed to 
point to tho distributive construction); 
Simmons v. Jltulall, I Sim. N. S. 115, 
(devise in fee with executory gift over 
to strangers of that “ together with” 
the residue.)] 

(»■) 1 S. & St. 644. It was ingeni¬ 
ously argued that, as J. was heir, as 
well to the testator as to W., in the 
event on which the estate was given to 
him, namely, the death of W. without 
issue, it come within the principle of 


the caso of an estate given to the heir 
after the death of tho widow; but the 
answer to Huh is, that in those events, 
the vacant interest did not necessarily 
devolve upon J., as W. in his lifetime 
mightliave devised or otherwise aliened 
it; and, consequently, tho argument 
founded on the absurdity of his taking 
both did not apply; [but see Doe d. 
Driver v. Bowling, 6 B. & Aid. 722.] 

(«) No arguments appear to have 
been advanced in favour of the hypo¬ 
thesis, that if the widow did not take, 
it descended to the heir. 
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It is remarkable that the point suggested by the class of cases 
under consideration was not presented to the view of the Court 
in this case, namely, that the words referring to the death of tho 
wife applied exclusively to the moiety beforo devised to hpr, and 
did not prevent J. from taking tho other moiety immediately; 
but, perhaps the frame of the will scarcely admitted of such a 
construction. The words " after the death of my wife ” had been 
just before used in reference to both moieties in the devise to the 
son, and the terms of the executory trust seemed to import that 
no conveyance was to be made to J. until the death of the wife. 
This decision, therefore, appears not to clash with the preceding 
cases, which might seem to have established tho distributive 
construction as the ordinary rule; but we aro taught not so to 
consider them by a decision, in which all the cases in favour of 
this construction were treated as standing on special grounds, 
and as constituting an exception to the general rule. 

The case here alluded to is King v. Inhabitants of Hinystead(f ), 
where a testator devised to the widow of his late son T. M. part 
of a messuage, to hold to her and her assigns for tho term of her 
natural life, if she should so long continue a widow; and from 
and after her decease , or day of marriage , ho gavo the same and 
other'real property therein mentioned , unto the four children of 
liis late son T. M., deceased, their heirs and assigns for over. It 
was contended, on tho authority of tho preceding cases, that tho 
words were to be construed distributively, and, consequently, 
that the children took an immediate estate in possession in the 
property not devised to the wife; but the Court, after taking an 
elaborate view of those cases, and showing that in each of them 
the intention of ttie testator, as collected from the context of tho 
will, required such a construction, considered that they did not 
apply to the will under discussion, where the words must be 
construed in their ordinary grammatical sense. It was held, 
therefore, that, until the death or marriage of the son’s widow, tho 
estate not devised to her descended to tho testator’s heir at law. 

It will be perceived that, as in this caso tho widow took no 
implied estate, (the express devise on her decease or marriage, 
not being to the heir of the testator,) the construction adopted 
by the Court did not involve the difficulty of giving by impli¬ 
cation to a person, in the lands not expressly devised to hor, an 
estate corresponding to that which she derived in the lands so 
devised, in opposition to the maxim, expressio unius est exolusio 

(<) 9 B. & Cr. 218. 
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CHAfTEXt XVII. 


King v. Ring- 
followed. 


Effect of resi¬ 
duary devise 
in excluding 
the implica¬ 
tion arising 
from devise to 
heir. 


Application of 
doctrine to re¬ 
siduary de¬ 
vises. 


altorius. Had it been attended with this result, the conclusion 
of the Court might have been different. Possibly the distri¬ 
butive construction will, in future, be (as it ought originally to 
have been) restricted to such cases; but, considering how ex¬ 
tremely slight is the difference of language in the will which was 
the subject of adjudication in King v. Ringstcad , and in some of 
the preceding cases, particularly Simpson v. Hornsby , it must bo 
confessed that King v. Ringstcad does not place the doctrine on 
such a footing as to exclude future controversy. 

[The suggestion that the distributive construction will be re¬ 
stricted to cases where the postponed deviso is to the heir at law 
finds support in Afticater v. Atttcatcr (u), whore a testator gave 
to his cousins A. and 13. his freehold house and premises, for their 
use during the life of each; and at the decease of both gave the 
same to C., a son of his niece, to bo retained in the family for 
evor, together with his copyhold and leasehold property at N. 
C. was not the testator’s heir at law or next of kin, and Sir J. 
Rom illy, H. It., said that although there was considerable con¬ 
flict between the authorities, ho considered that the caso *was 
governed by the rule laid down and settled by King v. Ringstcad; 
that 0. therefore took nothing in the copyholds and leaseholds 
until after the decease of both A. and B., and that the custotnary 
heir (who was also solo next of kin) took the intermediate*interest.] 

The position that a deviso to the heir after the death of A. 
creates in A. an implied estate for life, supposes that the will 
does not contain a residuary devise; for a clause of this nature 
would, by disposing of such intermediate estate, and thereby in¬ 
tercepting the descent to tho heir, clearly exclude all ground for 
the implication. Thus, if a testator dovises AYliiteacre to his heir 
apparent or heir presumptive after the death of his wife, and in 
the same will devises tho residue of his real estate to A., (a 
stranger,) since tho estate for life, not included in the devise to 
tho heir, would, if no implied gift were raised, pass to A. as real 
estate not otherwise disposed of, which might possibly be in¬ 
tended, the residuary dovisee, and not the wife, would, it is con¬ 
ceived, take the estate during her life (x). 

Another remark is, that where the will contains a residuary 
disposition of real estate, a devise of particular lands to the re- 

[(«) 18 Bcav. 330. See also Raven- was not claimed by the daughters. But 

f ort v. Coltinan, 9 M. & W. 481, 12 se e Lilly. Lill, 23 Bcav. 446. 

im. 688, where, however, the distri- (r) Per Kindersley^ V.-C., Stevens v. 
butive construction was not suggested, Hale, 2 Dr. & Sm. 28, acc. 

and the income during tho wife’s lifo 
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siduary devisee, to take effect in possession on tho deoeaso of 
another person, supplies exactly the same argument for implying 
an estate for life in that person, as a similar devise, in the cases 
already discussed, to the heir; for to suppose that the testator 
intends lands, which he has specifically devised to the residuary 
devisee at the death of A., to go to him in the meantime under 
the residuary clause, involves precisely the same absurdity as to 
suppose that an heir is intended to take immediately what is ex¬ 
pressly given to him at a future period; and, therefore, in tho 
case supposed, A. would, undoubtedly, have an estate for life by 
implication. 

[It was decided in ono case, that a devise by a testator, “ in 
case his wife should be enceinte with ono or more children at 
the time of his death, to such child or children,” implied a gift 
to any children born after the date of the will though before 
the testator’s death, on the ground that it was impossible to sup¬ 
pose the father would provide for a posthumous child, leaving 
children in esse unprovided for (//). But in Boo d. Blakiston v. 
JTaslewood (s), tho Court of C. P. unanimously overruled that 
decision, thinking that in such a case the testator never contem¬ 
plated the birth of children in his lifetime, and never intended to 
provide for them by his will: tho will was made in contemplation 
of a particular combination of circumstances, which not having 
happened, the will failed. However, in a subsequent case (tf), 
Blackburnc J[L. C. Ir.), though not called upon to decide the point, 
expressed a preference for the elder authority.] 

As a devise to a stranger after the death of A. creates no 
estate in A. by implication in the meantime, it might seem to 
follow that a devise to the survivor of several persons would not 
raise an estate by implication in tho whole during their joint 
lives; but, in the actual state of the authorities, it would bo 
hazardous to advance any such proposition, seeing that, in one 
instance at least, a different construction prevailed, tl lough cer¬ 
tainly not without some aid from tho context. A testator (ft) 
devised lands at T. to trustees, in trust to receivo the rents and 
profits during tho lives of his four daughters aud the survivor 
of them; and “ afterwards to pay such rents and profits to and 


chapter xvn. 


Whether a 
gift to all 
after-born 
children im¬ 
plied in a gift 
to posthumous 
children. 


As to dcrisos 
in tho first in¬ 
stance to sur¬ 
vivors. 


White v. Barber, 5 Burr. 2703. 
fa) 10 C. B. 644. 

(«) lie Lindsay, 6 Irish Jurist, 97 ; 
see also Alleyne v. Alleyne, 2 Jo. & Lut. 
658; Goodfeilou) v. Goodfellow, 18 Beav. 
366.] 

(6) Saunders v. Lowe, 2 W. Bl. 1014. 


For other cases in which tho implica¬ 
tion arising from tho wholo will was 
held to be equivalent to, aud to supply 
the place of n direct gift, see Brown v. 
Be Laet, 4 B. C. C. 627 ; Crowder v. 
Clowes, 2 Vcs. jun. 449; Wains wright 
v. Waineuright, 3 Vcs. 658. 
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among such survivor , and the child or children of such my 
daughters who shall first happen to die; and from and imme¬ 
diately after the decease of my said four daughters, my will is, 
that they do sell the premises, and pay the monies arising there¬ 
from, in four equal parts,” to the children of his daughters. By 
a subsequent clause, he bequeathed his chattels among his chil¬ 
dren, except his daughter II., who was only to receive in full 
satisfaction of what was before bequeathed to her three shillings 
a week during her lifo, or “ until her distributory share was ex¬ 
hausted,” out of his estate at T. and personal effoots, for her 
separate use. Tho Court was clearly of opinion that the testator 
never intended to leave all his daughters without any provision 
until three of them were dead; and with reference to the sub¬ 
sequent clause, which showed that his daughter II. was in his 
opinion entitled for life, they held all tho daughters to take. 

Casos the converse of the preceding have sometimes occurred, 
namely, where the income is expressly disposed of during tho 
joint lives only of several co-devisees or co-legatees, with a gift 
over on the decease of the survivor, thus leaving unprovided for 
tlie destination of the intermediate interest accruing in the in¬ 
terval between the determination of the joint lives and the death 
of the survivor. In several such casos (r), the interest in ques¬ 
tion has been held to belong to tho survivors, either under an 
implied gift to them, or in virtue of tho right of survivorship 
incident to a joint tenancy; and the latter seems to have been 
the chosen ground of determination, though this result was only 
attainable by the rejection of words which, unless controlled by 
the context, would have had the effect of making the oo-devisees 
or co-legatees tenants in common. • 

In Toicnley v. Bolton, (d), the bequest was in these words: “I 
give to my sister M. T. and her husband Gk S. T. 50/. per annum 
Long Annuities for their joint lives, and after their decease , to go 
to my own nephew, C. P.” Sir J. Leach , M. It., held, that the 
gift over being after the decease of the husband and wife, it 
was plain that the testator intended that the survivor should be 
entitled. 

Here, too, it is doubtful whether the survivor became entitled 

(e) Tuckmnan v. Jefferies, 3 Bac. Abr. Estate, 19 Beav. 396; Stevens v. Pyle, 
681,Gwi]lim’Bed. 81; Armstrong v. El- 28 Beav. 388; and other cases cited, 
dridge, 3 B. C. C. 215; Pearce v. Ed- Ch. XXXII.] 

modes, 3 Y. & C. 246; all stated post, (d) I My.&K, 148; [see also MePer- 
Ch. XXXII.; [ Crunstcick v. Pearson, mott v. Wallace, 6 Beav. 142; Mtiffatl v. 
31 Beav. 624. But sec Re Prakeky's Jiurnie, 23 L. J. Ch. 691; Pay v. Day, 

Kay, 703* 
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by the effect of the implication of a gift in remainder for life, 
expectant on the determination of the joint lives, or as surviving 
joint tenant for life, the words “for their joint livos” (which 
otherwise, would have determined the interest of both on the 
death of either (e)) being rejected. The lattor appears to have 
been the ground taken in the arguments at the bar. 

In Jones v. Randall (/), a testator bequeathed an annuity, 
upon trust for A. for life, and after her death to pay and divide 
the same amongst tho children of A. who should happen to sur¬ 
vive her, in equal shares if ,more than one child, and if but one 
child, then to suoh only child; such annuity to be paid during 
the livos of such ohildren, and the life of the survivor of them. It 
was contended that tho survivors were entitled by implication; 
but Sir T. Planter, M. H., held that the argument, that because 
the annuity was for the life of tho survivors, therefore the sur¬ 
vivors were to take, amoimted only to conjecture; [that the 
words in question only described how long tho annuity was to 
last; they determined the subject-matter of the bequest, regu¬ 
lating the duration, hut not the persons to participate in it: and] 
tho children took as tenants in common an annuity for their 
lives and for the life of the survivor. 

[So in Bryan v. Twig (</), a bequest of an annuity to tho chil¬ 
dren of J. B. equally share and share alike, for and during tho 
term of their joint natural lives or tho life of tho survivor of 
them, was held by Sir J. Bolt, L. J., to make tho children 
tenants in common of an annuity which was to endure until the 
death of tho survivor; so that on the death of one his share went 
to his representatives. With reference to Armstrong v. Eldridge 
and similar cases (A), he said that where the duration of the 
annuity was not clearly defined a gift over on the death of tho 
survivor was material, but was immaterial where the duration of 
the annuity had already been distinctly marked out as extending 
till the death of the survivor: and that it was important to ob¬ 
serve that in none of those cases were tho representatives of tho 
deceased annuitants parties to tho suit. 

Where, too, there is a gift to A., B. and C. for their lives, and 
after the decease of A., B. and C., to their children, a gift of the 
whole to the survivors or survivor for his or their livos must not 
be too readily inferred, the Court, in favour of the children, being 

[(e) Grant v. Winbolt, 23 L. J. Ch. 3 Eq. 433 (similar bequest in the same 
232; but see Smith y.jQakes, 14 Sim. will); Eales v. Earl of Cardigan, 9 Sim. 
122.1 . 384. 

(/) 1 J. & W. 100. _ (//) Vide ante, n. (c). 
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•chapteb xvn. [generally inclined to lay hold of slight indications of an intention 
to give the share of eaoh, on his death, to his children (?').] 

?m^cation in S enera l principles before stated, as governing the dootrine 

regard to per- of implication in regard to real estate, it is conceived, are appli- 
»nal estate. ca hle to bequests of personal estate, including terms for years 
for though the terms in which the doctrine is [frequently stated as 
regards real estates,] namely, that the heir is not to be disin¬ 
herited by any implication other than a necessary one, applies 
exclusively to real estate, [yet it is equally true that the next of 
kin is not to be displaced by conjecture (/«■)]. 

In an early case (/), it was held by throe Justices, that if a 
man gave a term to his son after the death of the wife of the 
testator, this shall not raise any estato in the wife, because it 
docs not appear that his intent was so, inasmuch as the son ought 
not to have it by the law by the death of tho testator without 
any devise, but the executor. 

But in Doe d. Bendale v. Summerset (m), where A. possessed 
of a term of ninety-nine years, determinable on the lives of his 
daughter B. and J. S., bequeathed tho premisos to his daughter 
M. after tho death of his daughter B., during the life of J. S.; 
Wittes and Blachstone , JJ., held that B. took an estate for life 
by implication. A strong probable implication was, they said, 
sufficient: it need not bo a necessary implication. Wittes , J., it 
is said, spoke slightly of the case in Moore; and Btackstone, J., 
still more slightly of the case in Croke, which, ho observed, was 
not determined, but was only upon a collateral point. 

Observations If Doc v. Summerset is to be considered as identified with a 
'' proposition that tho bequest of a term of years to B. after the. 
death of A. gives a life interest to A. by implication, it is as 
difficult to reconcile it with Horton v. Horton as with sound 
principle, [and must be considered as overruled by Jtatph v. 
Carrick («), which shows that] tho analogy between a devise of 


[(*) Hawkins v. Uammerton , 16 Sim. 
410; Doe d. Dalrick v. Doyle, 13 Q. B. 
100; but sco Vearcc v. Rdmeades, 3 Y. 
&. C. 246; and other cases noticed post, 
Ch. XXX. s. 5. 

(/•) 3 Vcb. 493; ante, p. 356.] 

(/) Horton v. Horton, Cro. Jac. 74 ; 
*S\ C. nom. Burton v. Horton, 8 Vin. Abr. 
214, Dev. (Pa.) pi. 3; see also Ray wan 
v. Gold, Moore, 635, (whore, however, 
tho point did not arise, as the wife, at 
whose death the property was devised, 
was appointed executrix, and became 
entitled quucunque via). 

(in) 5 Burr. 2608. 

[(h) 5 Ch. D. 984,40 L.T. N.S. 505. 


This decision overrules Humphreys v. 
Humphreys, L. R.,4 Eq. 475, andrenders 
it unnecessary to refer m detail to cases 
where special grounds were relied on 
to repel the implication, e. g. Stevens v. 
Hale, 2 Dr. & Sm. 22 (A. otherwise pro¬ 
vided for); Isaacson v. Van Goor , 42 
L. J. Ch. 193 (express life estate to A. 
in certain events); Cranky v. Dixon, 23 
Beav. 512 (partial intestacy — often 
deemed strong ground for raising the 
implication—obviated by residuary be¬ 
quest) ; Henderson v. Constable, 5 Beav. 
297 (gift under a power — interest 
during life of A. held to go os in de¬ 
fault of appointment). 
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real estate to the heir [and a gift of personal estate to the next chapter xvn. 
of kin] after the death of A., [is complete; and that unless] tho 
legatee of the future interest is the sole person entitled in tho 
character of next of kin, residuary legatee, or exeoutor [at the 
date of the will], to the intermediate interest, not specifically dis¬ 
posed of, [A. will not fake a life interest by implication. 

Cases decided in the interval between Doc v. Summerset and Tendency to 
Ralph v. Car rick, during which there was] an inclination to con- in per-" 
strue generally a bequest of personalty at the death of A. to give j^J 8 be ’ 
to A. a prior life interest, by implication, [must be carefully ex- chocked by 
amined before they ore accepted as authorities upon the question, v- tVrr * 
what kind of context will furnish sufficient special grounds for 
raising the implication in oases where the legatee of the future 
interest is not the sole person entitled as above mentioned. The 
implication was raised] in one instance where there was an express 
gift to the same legatee determinable during her life. Thus, in 
Bird v. Uumdon (o), where a tostator directed, after payment of 
debts and legacies, the residue of his money to bo put into govern¬ 
ment security, and the interest to bo paid to bring up and educate 
M., adding, “ the said M. to have the interest so long as she con¬ 
tinues single and no child; and when it shall pleaso God to call 
her, that money shall come to my brother’s and sister’s children, 
all share alike.” M. married and had a child; nevertheless, sho 
was held to be entitled to the income during the remainder of 
her life. Sir T. Plumer , M. E., observed, that the testator con¬ 
templated three periods: “ First, he gives the interest for main¬ 
tenance, that is, during minority; and, again, for maintenance 
after minority, while she livos single and has no child. To the 
third period, the interval between her marriage and her death, 
there are no words expressly applicable; but the interest being 
first given to a favoured object, and the capital not given over 
till the death of that person, the Court is driven to the necessity 
of saying, either that there is intestacy during the remainder of 
her life, or that she is to take during her whole life. The latter 
seems the mote reasonable alternative.” 

[This case bears some resemblance to those cited in the next 
section, where a gift to A. during minority has been enlarged to 

(o) 2 8w. 342; see also Blackwell v. Betti/ Smith 1 1 Trusts, L. R., 1 Eq. 79, 

Bully 1 Eee. 176, ante, p. 536; [Cock ▼. and perhaps Be Blake's Trust, L. R., 3 
Cock, 21W. R., 807, is but shortly re* Eq. 799, are not properly cases of im¬ 
ported ; Davies v. Hopkins, 2 Beav. 276, plication, but of express gifts upon ap- 
may perhaps be referred to another parent (not real) contingencies.] 
ground, post, Ch. XXII. s. 6, n. Re 

J.—VOL. I. 


N N 
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ESTATES ARISING BY IMPLICATION 


CHAPTBB XVII, 


Implication, 
from express 
gift on death 
combined 
with somo 
contingency. 


Gift implied 
from limita¬ 
tion over if 
the object 
died under 
twenty-one. 


[an absolute fee in A. on his attaining twenty-ono, by virtue of a 
gift over in case of his death under that age.] 

III. Hitherto the doctrine of implication has been viewed 
chiefly in its application to tho simple cose of devise or bequest 
on tho decease of some person or persons; but it is obvious that 
the principle may como undor consideration in a somowhat more 
oomplex form, as whoro tho event, upon which the express de¬ 
vise is to take effect, is the death of a person, combined with 
somo other contingency. For instanco, in tho caso of a devise 
to 35. in the event of A. dying underage; in which case, as thoro 
is no doviso to A. in the alternative event of his attaining his 
majority, tho question arises, whether he can take the fee (p) by 
implication in such event. If 13. woro tho tostator’s heir apparent 
or presumptive, there would be no difficulty in arriving at tho 
affirmative conclusion; the case then being evidently analogous 
to that of a doviso to tho heir, to take effect in possession on A.’s 
decease, which, wo have seen, raises an estate for life in A. 13y 
parity of reason, it would seem that a devise to a stranger, in the 
event of A. dying under age, supplies no more valid ground for 
holding A. to take an ostate in fee by implication, than is afforded 
for the implication of an ostate for life to a person on whose de¬ 
cease the lands are devised to a stranger: for a testator may intend 
tho fee to descend to tho heir on the alternative contingency of A. 
attaining his majority. And, perhaps, tho authorities rightly con¬ 
sidered, do not militate against this hypothesis; for, though an 
estato in foo was held, in ono instanco, to arise by implication, 
under such a devise, to a person who was not the testator’s heir, 
yet the construction was founded on reasoning partly derived 
from the context. 1 

Thus, in Goodnight d. Jlosldns v. Hoskins (</), a testator be¬ 
queathed unto his son Richard certain leasehold premises called 
S., to hold the same unto his said son Richard until his (R.’s) 
son Thomas should attain the age of twenty-one years, and no 
longer; but in case his said son Thomas should die in his minority, 
then the testator gave the said leasehold premises unto John and 
Eichard, sons of the Baid Eichard, or eithor of them, attaining 
the age of twenty-one years as aforesaid; and he desired that his 
premises at S. might be quitted and delivered up as aforesaid by 
his said son Eichard; and the testator, in a certain event, revoked, 

(p) Wby, it may be asked, a fee? Ch. XXXIII. s. 3. 

On this point vido IVrefoy v. Boyers, 2 (?) 9 East, 306. 

Saund. 388, and other cases discussed 
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but otherwise confirmed, the said bequest of S. and tho other chapteh xvn. 
legacies given to his son Rickard’s family. Thomas attained 
twenty-one, and was held to be entitled: Lord EUenborough rely¬ 
ing much upon the direction that tho promises should bo quitted 
and delivered up m aforesaid by the testator’s son Richard, that is, 
when Riohard’s son Thomas came of ago, to Thomas; “ for to 
whom else” (said his Lordship) “could Richard deliver up tho 
possession in that event?” 

But might not these words (which merely imported by whom Remark upon 
the premises were to bo delivered up) havo been satisfied by v * 

their delivery up to any person entitled under or dehors tliQ will? • 

Unloss Thomas wore to become entitlod at twenty-one, tho limi¬ 
tation over, in case he died under that age, was certainly veiy 
absurd, and the case may bo considered as somewhat analogous 
in principlo to those in which a dovise has been enlarged to a feo 
by such a devise over (r). 

This case was much rolied on in Baris v. Dan's («), in support Davisv.Davis. 
of the argument for raising an implied gift to tho testator’s 
daughter, from the following words:—“It is my wish that my 
brother S. be my executor, to arrange, dispose of, and sottlo all 
my affairs; and I appoint him guardian to my daughter.” Sir 
J. Beach , M. R., decided in favour of tho implication. Ho said, 
that it was plain it was not tho intention of the testator that his 
brother should take a beneficial interest, but that ho should only 
arrange and settlo his affairs; and, from his appointment as guar¬ 
dian to tho daughter, it was to be implied that the arrangement 
and settlement was to be for her benefit; but Lord Brougham re¬ 
versed t^is decree, oonceiving that thero was nothing in tho lan¬ 
guage or provisionsdof the will from which a bequest to the daugh¬ 
ter could be safely and reasonably implied, lie observed, that 
Ncicland v. Shephard (t) and Good right v. Hoskins, (tho former of 
which had been ofton questioned (a), and the latter had been rested 
by Lord Ellenborongh on special grounds,) fell far short of this. 


(r) Vide Ch. XXXIII. s. 3. 
fa) 1 R. & My. 645. 

2 P. W. 194. In this case, (which 
is often cited,) a testator gave the resi¬ 
due of his real and personal estate to 
trustees, upon trust, to apply the in¬ 
come for the maintenance of his grand¬ 
children during minority, hut went no 
further. Lord Macclesfield—* 1 Tho in¬ 
tention is most plain, that the grand¬ 
children should have the surplus, both 
of the real and personal estate, aftor 
their age of twenty-ono.” [In Atkin¬ 
'S N 


son v. raicc, 1 B. C. C. 91, a bequest in 
trust for 11. L. until lie should come of 
ago, was held to bo an absolute gift to 
R. L.; aiul in Peat v. Powell , Arab. 387, 

1 Ed. 479, a devise and bequest in 
nearly tho same words received tho 
Hamc construction. Sco further Ch. 
XXXIII. s. 3, ad fin.; Tmaley v. Dock, 
3 l)rcw. 720. 

(h) 3 Atk. 316. “ I say nothing as 
to whether it was rightly decided,” 
per Wood, V.-C., 2 J. & H. 128. 

2 
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CHAPTEB XVn. 

Absolute gift 
at twenty-ono 
implied from 
limitation 
until twonty- 
one and gift 
over under 
that age. 


ESTATES ARISING DY IMPLICATION 

[The analogy suggested above is closer where there is in the 
first pl,ace on estate devised to he enlarged. Thus in Cropton v. 
Davies (x), where a testator devised throe houses to trustees upon 
trust, as to the first, for his daughter A., her heirs and assigns; 
as to the second, for his daughter B., her heirs and assigns; and, 
as to the third, to apply the rents for the advancement and benefit 
of his granddaughter C. until she attained twenty-one, but, in 
case she should dio under that age, then he devised the same to 

A. and B. and their heirs as tenants in common: all the residuo 
of his real and personal estate he devised to X., Y. and Z. C. 
attained twenty-one, and the Court of C. 1\, without saying that 
the devise alone would have raised a fee by implication, thought 
that, looking to it and to the other provisions together, the inten¬ 
tion was clear to give C. the whole interest in the third house, to 
go over to A. and B. only in an event which had not happened. 
If this were not so, the strange consequence would follow that if 
C. died under twenty-one the house would go over to A. and B., 
whereas if she attained twonty-ono it would go over to the re¬ 
siduary legatees, who were other persons. Such an intent tho 
Court thought could not bo presumed from the structure and 
language of tho will. 

In Tomkins v. Tomkins (y) there was nothing but a bare devise 
“ to his brother in trust for his eldest son B. till he should attain 
twenty-ono, and, if he should dio before twenty-one, then a 
devise overyet it was held that on attaining twenty-one B. 
took the whole by implication. So, in Gardiner v. Stevens (3), 
where leaseholds were bequeathed “in trust for A. and B. till B. 
is twenty-five years old, and in case they, A. and B., should dio 
before B. attains twenty-five,'’ then over, it was held l3y Wood , 
V.-C., that, on B. attaining twenty-five, A. and B. became abso¬ 
lutely entitled in equal moieties. And in Wilks v. Williams (a) the 
same judge treated it as clear that upon a devise or bequest of 
real or personal estate, upon trust for tho child or children of any 
person until they attain twenty-one, followed by a gift over to a 
third person in case the children do not live to attain twenty-one, 
the children, if they live to attain twenty-one, take absolutely. 
The case itself went somewhat further. The testatrix desired 
her trustees to invest the residue, and gave the interest to A. and 

B. equally, and at their decease the dividends were “ to be con- 

[(*) L. R., 4 C. P. 159. (s) 30 L. J. Ch. 199. 

(y) Ab cited by Lord Mansfield, 1 (a) 2 J. & H. 125. 

Burr. 234. 
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[tinuod to their children till they come to tho ago of twenty-one.” chapter xvii. 
There was no gift over, but the testatrix added, “ I constitute ”* 

and appoint C. and D. trustees for the said A. and B. and their 
children.” The children were held to take absolutely on attain¬ 
ing twenty-one; for the trust during minority was complete 
without the last clause, which therefore must be looked upon as 
indicating that, after the children attained twenty-one, the trust 
for their benefit was still to continue. 

But, of course, the children will not tako an absolute interest When this 
by implication if in the samo event there is an express gift to f”iif catM>n 
them of a less interest (£). And it has been hold that the event 
upon which the gift over is to take effect must exactly correspond 
with that upon which the limited trust is to cease. If the gift over 
depends on a further collateral event, as on death under twenty- 
one and unmarried, the implication does not arise (c). And 
where (d) the trust during minority was for the minor and his 
mother , with a gift over to her if he died under twenty-one, Sir * 

R. Kindersley , V.-C., held that there was not enough to show 
that the minor, if he attained twenty-one, was to bo benefited 
exclusively of his mother.] 

IV. Where a testator gives several distinct subjects of dis- No implioa- 
position to trustees, and then proceeds to dispose of the equitable to 

or beneficial interest in terms applicable to one of those subjects bo co-oxtcn- 
only, there is no necessary implication that he intended the legal dbp<Stion?^ 
and equitable disposition to be co-extensive, though it may bo 
highly probable that he did so, and more especially when the 
omitted subject is convenient (though not essential) to the enjoy¬ 
ment of the other* 

As in Stubbs v. Sargon (a), where a testatrix devised to trustees 
and their heirs her copyhold dwelling-house, (wherein she prin¬ 
cipally resided,) garden and ground, together with the furniture 
and effects therein , and the coach house and stable thereto belong¬ 
ing, and also the ton cottages, and two now cottages built by 
hor, with their appurtenances, at L., upon trust, that the trustees 
and the survivors, &c., and the heirs or assigns of tho survivor, 
should pay the rents of the said hereditaments to her niece.S. S., 
the wife of Gk S., or permit and suffer her to use and occupy the 
said hereditaments during her life, to the intent that the same 

! (S) Savage v. Tyers, L. R., 7 Ch. 356. (e) 2 Kee. 256, 3 My. & Cr. 607 ; 

«?) Ib. compare this caso with Ackers v. Phipps, 

i) Fitzhcnry v. Bonner, 2 Drew. 36.] 9 Bli. 431, 3 Cl. & Fin. 666. 
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CHAPTER xrm 


Omission to 
dispose of 
equitable in¬ 
terest not 
cured by im¬ 
plication. 


Gifts implied 
from powers 


ESTATES ARISING BY IMPLICATION 

. hereditaments, and tho rents, issues, and profits thereof, might 
be for her separate use; and after her decease, to G. S. for his 
life; and after his decease, upon trust, that the trustees and the 
survivors and survivor of them, and the heirs or assigns of such 
survivor, should bo possessed of and interested in the said here¬ 
ditaments, in trust for such of the testatrix’s nephews and nieces, 
or grand-nephows and grand-nieces, as S. S. should appoint; and 
in default of appointment, upon trust that tho said trustees and 
the survivors and survivor of them, or the heirs or assigns of such 
survivor, should sell and dispose of the said hereditaments and 
premises (/); and the testatrix directed that tho produce of such 
sale should constitute part of her residuary personal estate. The 
will contained a general residuary clause ({/). Lord Langdale , 
M. It., held, that tho fumitilro and effects did not pass to S. S., 
but belonged to the residuary legatees, tho testatrix having, in 
the statement of tho trusts, employed words only applicable to 

" the real estate; and Lord Cottenhani , on appeal, was of tho same 
opinion, observing, that it was probablo the testatrix intended 
that the furniture and effects should accompany the copyholds, 
but she had omitted to declare such to be her intention. 

So, in Jackson v. Noble (h), where a testator gave certain free¬ 
hold, copyhold, and leasehold estates (particularly describing them) 
and £1,000 stock, to trustees, their heirs, executors, adminis¬ 
trators and assigns, to hold tho last-mentioned freehold and lease¬ 
hold estates, and stock, unto the trustees, their heirs, executors, 
administrators and assigns, in trust for his daughter A. for life, 
for her separate use; and after her decease, upon trust, to convey 
and assign tho soveral last-mentioned freehold and leasehold 
estates and £1,000 stock unto the heirs, executors, administrators 
and assigns of A. And tho testator empowered his daughter to 
grant leases of tho freehold and leasehold estates so given to her. 
Lord Langdale hold, that as tho testator had omitted all mention 
of tho copyhold estates after the devise to the trustees, he could 
not consider them as comprised in tho trust. 


V. Implied gifts may be and often are created by powers of 
selection or distribution in favour of a defined class of objects; 


(/) The addition of the word “ pre¬ 
mises,” in this instance, afforded ground 
for extending the ultimate trust, unless 
restricted by tho preceding trusts to the 
furniture; but as the proceeds under 
this trust were to form part of tho resi¬ 


duary personal estate, the point was 
immaterial. 

(y) This fact is to be assumed, but is 
not stated in the report. 

(A) 2 Kee. 690. 
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for, where property is given [or appointed under a general chapter xvn. 
power (»)] to a person for life, and after his or her decease to ^f^ectira 
such children, relations, or other defined objects as he or she slm.11 and distribu- 
appoint, or among them in such shares as the donee shall tlon ’ 
appoint, and there is no express gift over to these objects in 
default of appointment, such a gift will be implied; the pre¬ 
sumption being, that the testator could not have intended the 
objects of the power to bo disappointed of his bounty,^by the 
neglect of the donee to exerciso such power in their favour (A*). 

A leading authority for this construction is the ease of Drown 
v. Higga (/), where the bequest was, “ to such children of my 
nephow S., as my nephew I. shall think most deserving, and that 
will make the best use of it, or to tho children of my nephew W., 
if any suoh there are, or shall be.” I. died in tho lifetime of the 
testator. Sir R. P. Arden , H. It., and subsequently Lord Eldon , 
after great consideration, hold the children to bo entitled under 
the implied trust: [and this decision was aflirmed in D. 1\] 

And tho implication, it seems, is not repelled by the ciroum- Implied gift 
stance that the testator has oxpressly given tho property to tho “ rc 0 c iudedby 
persons who aro objects of the power, in the event of tho donee ? xprtJ8 y£ ift 
dying before him (m) ; which event, it is to be observed, would event. ’ 
have prevented the power from arising; so that tho express gift 
and the implied one aro alternative and not inconsistent. 

An express gift over in default of appointment, in favour of Implication 
either tho objects of tho power or any other person, of course pre- cxpr^'gifT 
eludes all implication (u). [But a gift over in default of objects insame event - 
of tho power strengthens tho implication in their favour (o).] 

And there is, it seems, no necessary inference that tho testator 


[(t) White v. Wilson, 1 Drow. 298. 

(A-) Tho early casts of (’rousting v. 
Crossling, 2 Cox, 39G, and Duke of Marl¬ 
borough v. Godolphiu, 2 Ves. 61, which 
are opposed to this construction, would 
probably be decided differently at tlio 
present day; seo Sugd. Fow. 8tli cd. 
692.] 

(/) 4 Yes. 708, *6 Ves. 495, 8 Ves. 
561 ; sco also Harding v. Glyn , 1 Atk. 
469; Crrnvys v. Colman, 9 Vos. 319; 
Forbes v. Ball, 3 Mer. 437 ; [Witts v. 
Bod'dington, 3 B. C. C. 95 ;] Walsh v. 
Wallinger, 2 R. & My. 78; [Grieveson v. 
Kimopp , 2 Kee. 653 ; Jones v. Torin, 6 
Sim. 255 (as to which see ante, p. 517, 
n. (#)); Martin v. Swannell, 2 Beav. 219; 
Fcnwickv. Greenvcell, 10ib.412; Fordyee 
v. Bridges, 10 Beav. 90, 2 Phil. 497 ; 
Bui-rough v. Phileox, 6 My. & Cr. 73 ; 
Falkner v. Lord Wytiford, 15 L. J. Ch. 
8, 9 Jut. 1006; Fenny v. Turner, 15 


Sim. 368, 2 Phil. 493 ; Alloway v. Al- 
loway, 4 D. & War. 380 ; Salmbury v. 
Jim ton, 3 K. & J. 535; Joel v. Mills, ib. 
474 ; Reid v. Reid, 25 Beav. 469 ; Jzod 
v. Jzod, 32 Beav. 242; Re Caplin's will , 

2 Dr. & Sm. 527. As to tho sufllciency 
of precatory words to create a power 
from which a gift may thus bo implied, 
see Bernard v. Mins hull, Johns. 292. 
No gift cun be implied where the doneo 
has a discretion whether he will appoint 
anything or not, Re Fddoiccs, 1 Dr. & 
Sin. 395. Compare Brook v. Brook, 

3 Sm. & Gif. 280. 

(mi) Kennedy v. Kingston, 2 J. & W. 
431. 

[(«) Futlison v. Fattison, 19 Beav. 
638 ; Roddy v. Fitzgerald , 6 H. L. Ca. 
823; Goldring v. Inwood , 3 Gif. 139. 
Compare Re Jeffery s' Trusts, L. R., 14 
Eq. 136. 

(o) Butler v. Gray, L. R., 5 Ch. 30.] 
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chaptebxvh. intends that a qualification, applied by him exclusively to the 
objects of the power, should be extended to the objects of the 
gift expressly limited in default of appointment to a class of 
objects identical in other respects with that of the power. Thus, 
where (p) the devise was to A. for life, with remainder to suoh 
child and children of A. and him surviving , who should be edu¬ 
cated as a member of the Church of England, in suoh parts and 
proportions, &c. as A. should appoint, and, in default of suoh 
appointment, to the first son of A. who should be educated ob 
aforesaid and the heirs of the body of such son, with divers re¬ 
mainders over: it was contended that as the power of appoint¬ 
ment was restricted to “ surviving ” ohildren, the gift over was 
to be construed with a liko limitation; but Sir J. Leach , M.R., 
held, that such a construction would be contrary to the force of 
the expressions used, and was not warranted by necessary or 
rational inference. 

Objects of A gift arising by implication from a power of selection or dis- 
pliedglffcnmst tribution, however, applies to the persons who are objects of the 
be identical, power, and to them only; and consequently, if the appointment 
is to be testamentary, the gift takes effect in favour of the objects 
living at the decease of the donee, to tho exclusion of any who 
may have died in his lifetime, and who of course could not have 
been made objects of an appointment by will ( 7 ). [Consequently 
if all the objects die in the donee’s lifetime, no gift at all can be 
implied. So, although the power be to appoint by deed or will, 
yet if upon the true construction of the instrument creating it 
the objects of it are required to be living at a deferred period, 
the implied gift in default will also be to those persons only (#•). 
Where the power is to appoint in favour of sopm ono person to 


Ip) Smith v. Death, 6 Mad. 371. 

( 0 ) Walsh v. Wallingrr, 2 R. & My. 
78 ; see also Kennedy v. Kingston, 2 J. 
& W. 431; [Freeland v. Pearson, L. R., 
3 Eq. 668. In Falkner v. Wynford, 15 
L. J. Oh. 8, 9 Jur. 1006, the power was 
to appoint by deed or will, and, conse¬ 
quently, tho gift by implication was 
not restricted to the objects living at 
the decease of tho donee. An express 
gift in default of appointment applies 
to tho same class of persons as a simple 
gift unconnected with any power, Fat- 
tison v. Pattison, 19Beav.638; Richards 
v. Davies, 13 0. B., N. S. 69, 861. And 
it is said that a gift to a class in such 
shares as A. shall by will appoint is to 
be distinguished from a mere power for 
A. to give among the class, and is for 


this purpose equivalent to an express 
gift in default, Lambert v. Thwaites , L. 
R., 2 Eq. 161; but in Woodcocky. Ren - 
neck, 1 Phil. 72,4 Beav. 190, it was held 
by Lords Lyndhurst and Lnngdalc that 
tnc question who wfere entitled under 
such a gift depended upon the construc¬ 
tion of the whole clause, including the 
words importing power. 

(r) Half head v. Shepherd, 28 Ij. J. 
Q.B. 248,5 Jur. N. 8.1162; Re White's 
Trust, Johns. 656; Re Phene's Trusts, 
L. R., 5 Eq. 346 ; Winn v. Fenwick, 11 
Beav. 438; Stohvorthy y. Bancroft, 33 
L. J. Ch. 708, 10 Jur. N. 8. 762. But 
it has been doubted whether the point 
of construction in the last two oases 
was rightly decided, L. R., 2 Eq. 169, 
160, 4 Ch. D. 68. 
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[be seleoted out of a class, if any gift could be implied in default 
of appointment, it ought to be to one person only of the olass; 
but as no gift can be implied to one more than another, it seems 
that none of the olass can take by implication (s).] 

And it should seem, that a gift arising by implication from a 
power of selection or distribution in favour of relations , will ap¬ 
ply exclusively to the relations living at the death of the donee, 
even though [they be not the donee’s own relations, and though] 
the power is not in terms confined to an appointment by will (£). 

If the subject of the implied gift resulting from such a power 
be real estate of inheritance, the implication [confers] an estate 
in fee, even though the will be dated before 1838, if the power 
authorizes tho limitation of ostatos in foo (it). 

Although a power of selection or distribution is usually pre*. 
ceded by the reservation of a life interest to tho donee, yet such 
a gift, where omitted, will not be implied. Thus, it was de¬ 
cided, that whero a testatrix, after bequeathing her property to 
her mother, requested her to leave 500 1. to each of her (the tes¬ 
tatrix’s) sister A.’s children, (and somo legacies to other per¬ 
sons,) and the remainder to her sister B., “ to dispose of among 
her children as sho may think proper,” B. herself took no in¬ 
terest (#). 


VI. It remains to consider the implication of estates tail. 
According to the doctrine which has been the subject of discus¬ 
sion in the second section, it is not to be doubted, that if lands 
were devised to tho testator’s heir apparent or heir presumptive 
in fee in case A. should die without issue, (which, if the will were 
made before 1838,^011^1 import a general failure of issue (g) t ) 
this would make A. tenant in tail, with reversion in fee to tho 
testator’s heir—the event described being precisely that which 
would involve the extinction of an estato toil; and it boing im¬ 
possible to suppose that tho testator could intend to make a 


[(*) Sugd. Pow. 8th ed. 593.] 

(f) Alt.-Gen. v. Doyley, 4 Yin. Abr. 
Cli. Us. C. pi. 10, p. 485 ; Harding v. 
Glyn, 1 Atk. 469, cited 5 Ves. 501. Tho 
case of l'ope v. Whiteombe, as reported 3 
Mer. 689, is contra, in regard to a power 
of distribution; but, as corrected from 
R.L., Sugd. Pow. 8th ed. pp. 663, 953, 
is an authority on the same sido. [And 
Bee Finchv. Hollingsworth, 21 Beav. 112. 

(it) Bradley v. Cartwright, L.R., 2 0. 
P. 611. And seo Casterton v. Suther¬ 
land, 9Ves. 445; Crazier v. Crozier, 3 D. 
& War. 383.] 


(.c) Blakcncy v. Blalicncy, 6 Sim. 52; 
[but seo Huddleston v. Gonldsbury, 10 
Boav 547; llamsden v. Hassard, 3 B. 
C. C. 236.] 

(y) The implication doctrine dis¬ 
cussed in tho text assumes that the 
words referring to “ death without is¬ 
sue” import an indefinite failure of 
issue. What force of context is requi¬ 
site to explain them to bo used in any 
other than this their ordinary sense 
(which is a subject of much intric vjy, 
from the accumulation of authorities), 
will be considered Ch. XLI. 
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xvu. dovise to take effect at a future period, to the very person who 
would in the absence of disposition take the property by act of 
law, without intending that it should in the meantime devolve to 
some other person. The reports, however, do not present exactly 
such a case. 

Whether an It has been long settled, however, that a devise, in a will which 
for Scan bo i® regulated by the old law, to a person and his heirs, or to a 
cBtlvhftoil by 1 P orson indefinitely, with a limitation over in case he die without 
implication/ issue, confers an estate tail, on the ground, in the former case, that 
the testator has explained himself to have used the word “heirs” 
in tho qualified and restricted sense of heirs of tho body (s), and 
in the latter case on the ground that he has, by postponing the 
ulterior devise^until tho failure of the issue of tho prior devisee, 
.afforded an irresistible inference that ho intended that the estato 
to be taken by the prior devisee under tho indefinite devise 
should be of such a measure and duration as to fill up tho chasm 
in tho disposition, and prevent the failure of the ulterior doviso, 
which, as an executory devise to tako effect on a general failure 
of issue, would, of course, be void for remoteness. According 
to some early casos, however, an express estate for life cannot be 
so enlarged into an estate tail by implication, on the ground 
that implication can only bo admitted in tho absence of, and 
never in contradiction to, an express limitation. But in Bamfiehl 
v. Popham («), (which is tho authority usually adduced for this 
doctrine,) the conclusion at which tho Court arrived may be sus¬ 
tained upon other grounds; if not, it has been overruled by nu¬ 
merous decisions (b), in which an estato tail has been raised in 
the first taker, by Implication from words devising the property 
over in case he die without issue, although tjie pribr devise was 
expressly for life; the intention of the testator being manifest, 
that the estate should not go over to the next devisee until the 
whole line of issue was extinct. And it is observable that this 


construction prevailed in a case, where the words'in question were 
accompanied by expressions which might, if the Court had been 
particularly anxious to escape from the rule, have afforded a 
Express estate plausible ground of dereliction. The case here referred to is 
Maehell v. Weeding (e), where the testator gave real and personal 


for life en¬ 
larged to an 
estate tail. 


[(c) For other cases whero “ heirs” 
has been so explained, seeCh.XL. s. 3.] 
(a) 1 P. W. 5-4, Salk. 236, 2 Vem. 
427, 449; see 1 Ves. 26. 

[(A) Per Taiker, L. 0., Blackbomx. 
F.dyeley, 1P. W. 606;] Langleyx. Bald¬ 
win, 1 P. W. 759 ; Stanley v. Lennard, 


1 Ed. 87; Att.-Gen. x. Sutton, 1P. W. 
754, 3 B. P. 0. 76; Doe d. Bean v. Hal¬ 
ley, 8 T. R. 6; [ Farr v. Swindeh, 4 
Buss. 283 ; Key V. Key, 4 D. M. & G. 
73; Stanhoute v. Gaskell, 17 Jnr. 157; 
Andrew v. Andrew, 1 Ch. D. 411.] 

(e) 8 Sim. 4. 
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estate to his wife for life, and after her decease to his son J. for chapteb xvn. 
his life ; hut if his son should die without issue, not leaving any 
children, then his estates to he sold, and the money divided among 
his other ohildron. It was contended, that the words “ not leaving 
any children’* were explanatory of the preceding words “dio 
without issue,” and, consequently, that they did not make J. 

■ tenant in tail; but Sir L. Shad well, V.-C., considered that tho 
words in question wero included in the previous words; a dying 
without leaving a child being one mode of dying without issue; 
and he observed, that it was perfectly manifest that tho testator 
did not intend the estate to go over so long as any issue of tho 
first takor wore in existence. “ And I consider it,” he said, “ to 
be a settled point, that, whether an estate bo given in fee or for 
life, or generally, without any particular limit as to its duration, 
if it bo followed by a devise over in case of tho dovisee dying 
without issue, tho dovisoo will tako an estate tail.” 

It is to be observed, that where tho devise over is to tako 
effect on the event of the prior devisee dying without issue living 
at the death, it has no effect in enlarging a prior estato for lifo to 
an estate tail (d); as the event described is not that by which 
an estate tail is necessarily extinguished, for such an estato de¬ 
termines on the failure of issue at any time. The only question, Estate tail not 
in such a case, would be, whether tho words would raiso an 
estate by implication in tho issue living at tho death. Lord ring to iasuo 
Rardwiche suggested a point of this nature in Lcthieullicr v. atthe 
Tracy (e), but tho caso did not require its determination. It is 
clear that, where tho estate previously devised is in fee, no such 
implication arises; but tins is not quite conclusive, inasmuch as 
tho motive to imply an estato tail in such cases is much loss 
cogent, since the alternative construction gives tho prior dovisee 
an estate in fee simple in the event of his leaving issuo; whereby 
he is enabled to make a provision for such issue, if he leaves 
any: so that the scheme of disposition which is thus imputed 
to the testator is reasonable, and wholly free from the inconve¬ 
nience and objection which attach to a similar construction 
where the devise is for life only, in which tho effect of rejecting 
the implication is, that, in the event of tho first takor leaving 
issue, the property is undisposed of, as it cannot go to either 
himself, his issue, or the ulterior devisee. 

(d) See Lcthieullicr v. Tract/ , 3 Atk. ib. 138.] 

774, 793. [See aluo 8 H. L. Ca. 593 ; {<?} 3 Atk. TOG. 

L. R., 3 H. L. 132, 134, and (contra) 
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ESTATES ARISING BY IMPLICATION 

And it is to be observed, that where the person, on whose 
general failure of issue a devise is expressly made expectant, is 
the heir-at-law of the testator, he becomes, by the application of 
the rule under consideration, tenant in tail by implication, in 
precisely tho same manner as if there had been a prior devise to 
him and his heirs in tho will (/). 

[But it is not sufficient that the words used by the testator ■ 
Bhow that he contemplated the determination of the devisee’s 
estate upon a general failure of issue, unless an actual devise 
over, either express or implied, to take effect in that event, be 
found in tho will. Thus, in Doe d. Cape v. Walker (g), where 
the testator in his will said, “ If my son W. (who was tho tes¬ 
tator’s heir-at-law) should die, and having no heirs lawfully be¬ 
gotten, and my freehold messuago should fall by descent unto 
my grand-daughter M.,” and then directed his grand-daughter 
to pay certain logacies “ within twelve months after she came 
into possession of the estate,” the Court held that there was no 
gift to the grand-daughter, and therefore that W.’s estate was 
not cut down to an estate tail; and Newton v. Barnardine (A), 
where the words, “ if It. dio beforo he hath any issue of his 
body, so that tho lands do descend to Gk,” were held to be a 
good gift by implication to Gk, and to raise an estate tail in It.', 
was distinguished on the ground that, in the circumstances con¬ 
templated by the testator, Gk was not heir of It., and “ descend” 
was not used in its ordinary sense; and they laid stress on the 
words “ so that,” as denoting tho consequcnco of an estate tail 
in It.] 

If, however, tho person, in default of whose issue the estate 
is given over, (or tho person to whom it is so given,) be not the 
heir-at-law of the testator, and if the former take no prior estate 
under the will susceptible of enlargement or modification from 
these words, an estate will not accrue to him by implication; and, 
consequently, tho devise, to take effect on the contingency in 
question, is void for remoteness, as an executory devise limited 
to arise after an indefinite failure of issue (i). 

In Gardner v. Sheldon (k), (which is a leading authority on 
this point,) A., having a son and two daughters, devised in the 
following words:—“ If it shall happen my son B. and mg two 

[(/) Goodright v. Goodridgc, WilleH, (A) Moore,-127, Owen, 29.] 

3C9, 7 Mod. 453 ; Daiutry v. J)aiutry, (*) Ante, p. 264. 

6 T. R. 307. (A) Vatigfi. 259, 1 Eq. Ca. Ab. 197 

(g) 2 M. & Gr. 113. And see Scrape pi. 6, 1 Fniem. 11. 
v. Rhodes , Com. Rep. 542. 
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daughter8 die without issue of their bodies lawfully begotten, ciuprBsxvn. 
then all my lands shall remain to my nephew D. and his heirs.” 

It was held, 1st, that no express estate was given to the children; 
and, 2ndly, that they took no estate by implication, because, then, 
it must be either a joint estate for life, with several inheritances 
in tail, or several estates tail in succession, one after another. 

The latter it could not bo, because it was uncertain which should 
take first; nor the former, because the heir-at-law could not be 
disinherited without a necessary implication, which in this case 
there was not, for it was only a designation and appointment 
when the land should come to the nephew, as if ho had devised 
thus: “ I leave my land to descend, or give it, to my son and 
his heirs, till ho and my two daughters dio without issue, or so 
long as any heirs of the body of him and my two daughters 
shall be living,” and then to his nephew (/). 

This doctrine, however, has sometimes been considered as Temyv.Agar. 
shaken by two modem decisions. The first is Tcnny d. Agar v. 

Agar (*»), where a testator devised certain lands to his only son 
A. and his heirs, upon condition that he paid to the testator’s 
daughter B. 12/. a year until twenty-ono, and after that age to 
pay her 300/. for her portion; and, in default of payment, that 
she should enter and hold the lands to her and her heirs for over; 
and in ease his (the testator’s) said son and daughter happen to 
die “ without having (n) any children issue, lawfully begotten or to 
be begotten,” then he devised the lands to C. in fee. The son 
entered, and performed the condition. Ho afterwards suffered 
a recovery, declaring the uses to himself in foe. The son and 
daughter both died without issue, the former having devised the 
property. Against his devisees the heir-at-law of C. the remain¬ 
derman brought an action of ejectment, contending that the son 
and daughter took respectively an estate in fee, subject to an 
executory devise on their dying “ without leaving any child or' 
issue” at their decease, (which, of course, would not havo been 
affected by the recovery,) and not estates tail. But tho Court 
held that nothing could be clearer than that the testator intended 
that C., the devisee in remainder, should not take until the ex¬ 
tinction of the lines of issue of both his son and daughter; and 
that to effectuate this intention the true construction was, that 

(2) They also held, that this would (n) From other parts of tho case it 
be a good executory devise to tho seems the word was “leaving;” but, 
nephew; but it is clear that such a the subject being real estate, the varia- 
devise would be void for remoteness. tion is immaterial. 

(in) 12 East, 252. 
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Romtlly v. 
James. 


chapter xvn. A. should take an estate tail only, with remainder in tail by 
implication to B., with remainder in foe to C. ' 

The other seemingly opposing case is Romilly v. James (o), 
where a testator devised to A., liis brother, all his real estate, 
subject to the devises thoreinafter expressed. lie then devised 
to his brother’s son, B., all his estate called M., to hold to him 
and his heirs for ever; and tho testator afterwards provided, that 
in ease his brother and his son should happen to die, haring no issue, 
of cither of their bodies, then ho dovised all his real estate to his 
nephew J. and his heirs. B. died without having had issue, and 

A. diod without leaving issue. It was contended hero, as in 
Tenny v. Agar, that B. took a fee, subject to an executory devise 
in the event of himself and his father both dying without leaving 
issue at their respective decoaso. But" tho Court held that B. 
was tenant in tail. “The will” (said Gibbs, C. J.) “gives the 
foe to A. in all which is not afterwards disposed of; the sub¬ 
sequent clause removes that estato in tho premises before givon 
to A., and gives a similar clear estato in fee in the promises to 

B. , divesting tho estate of tlio father (p); but if A. and B. die 
without having issue, then the estate is given over. This plainly 
cuts down his (i. o. B.’s) estate to an estato tail, and doing so, it 
loaves something behind which A. may take as part of the real 
estate of the testator; but the same clause cuts down also the 
preceding estate in fee given to A. to an estate tail. B., thoreforc, 
takes an estate tail, with remainder in tail to his father, remainder 
in fee to J.” 

It is observable that, in Tenny v. Agar, the only material 
question was, whether the words, “ leaving any child or issue,” 
imported an indefinite failure of issue (</); for tho affirmative of 
that proposition being established, it was unnecessary to inquiro 
whether the estate of tho first taker was cut down to an estato 
tail, with remainder in tail by implication to the other person on 
failure of whose issue it was givon over; or whether the first 
taker had a fee, subject to an executory devise to arise on those 
events j for, in tho former case, the recovery suffered by the first 
dovisee in tail had acquired the fee simple ; and in the latter, the 
devise over was void for remoteness: so that the title derived 
from the first devisee quacunque via was good. The opinion of 
the Court, therefore, upon the question, whether an estate tail 
arose by implication, may bo considered as extra-judicial. It is 


Remarks upon 
Tenny v. 
Agar; 


f o) 6 Taunt. 263, 1 Marsh. 502. 

>) These expressions are taken ver¬ 


batim from the report. 

(q) On this point sec Gh. XLI. 
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observable, too, that the words referring to the failure of issue chajpteb xvn. 
may have been intended to out down the fee simple, which the 
daughter was to take on the non-performance of the condition 
by the son, to an estate tail. Lord Elknborough , in his judg¬ 
ment, assumed that there was a preceding devise in fee to tho 
daughter as well as to the son. 

In Romilly v. James , the 0. J. appears to have considered tho —upon .Bo- 
general devise to A. as a gift of the remainder in fee of tho pro- milhjy ' JlTmes - 
perty in question, expectant on an estate tail in 13., and that it 
was in effect a devise to 13. and his heirs, and in default of issuo 
by him, to A. It is evident, therefore, (whatever may bo thought 
of the soundness of this interpretation,) that this case also is no 
authority for the proposition, that a devise in default of issue of 
a person, not heir-at-law and not taking a prior ostate by tho 
will, raises in that person an estate tail by implication. A dis¬ 
tinct recognition of the contrary dootrine occurs in tho later caso 
of Doe v. Luc raft (>•), which has this peculiarity, that the devise 
over was in case of the failure of the testator’s own issue (s); and 
it was treated os clear, that the words did not raise an estate tail 
by implication. 

[But there is a difference between a gift over in default of Gift to A. with 
issue of A., to whom no prior estato is given, and a gift ovor in ^fthouHfeuo 
default of issue of A. and Ji. following a dovise of a prior estato of A. and 
to A. (but none to B.). In the latter case there is good ground ' ' 
for arguing that the same words which raiso an estate tail in A. 
shall raise a like estate for B. in remainder after the estate tail 
implied in A.; assuming, of course, that the will has not, as was 
the case in Gardner v. Sheldon , loft it in doubt whether they 
were intended to take successively in that order. A strong 
opinion in favour of such an implication was expressed in Parker 


v. Tootal{t).~\ 

The rule whioh implies an estato tail from words importing a Estate tail 
failure of issue, was carried to a great length in one caso, whero ^itiistanding 
the implication was considered not to be repelled by an express oon-^ 
contingent devise in toil to tho same person (w). The testator fotS? eVU4 ° 


(>■) 1M. & So. 573, 8 Bing. 386. [Qu. 
however whether the doctrine ia touched 
by that oase; for the failure of issue 
was held not to be general (which it is 
essential it should bo for the implication 
of an estate tail), but confined to tho 
testator’s death. Moreover, in whom 
was the estate tail to be implied?] 

(*) As to these cases vide post. 

[(<) 11II. L. Oa. 143, by Lords West- 


bury , Cranicorth and Chclmtford :■ sco 
. 159, 109, 173. Scrape v. Rhodes, 
m. Rep. 542, is sometimes cited con¬ 
tra; but there (it was held) was no gift 
over of tho devised land (in default of 
issue of the persons named), but only a 
charge of certain legacies, and the failure 
of. issue was held not to be general.] 
(«) Daintry v. Daintry, G T. R. 307. 
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Effect of stat. 
1 Viet. c. 26, 
upon the im¬ 
plication of 
estates tail. 


Distinction 
where prior 
devise is in fee 
or indefinite, 


ESTATES ARISING EY IMPLICATION 

bequeathed to A., his only son, an annuity, increasing it at vari¬ 
ous ages until thirty, and to bo paid to him until he married; and 
in cam he happened toypmrry before thirty , then the testator devised 
to A. and the heirs of his body all his real (and personal) estate, 
subject to the payment of certain sums of money; and if his said 
son should happen to die uithout leaving lawful issue of his bodij y 
then he devised saino to his (testator’s) brother in fee: aJd it 
was held that the latter words raised an estate tail in the son by 
implication, which was not affected by the non-happening of the 
event upon which the oxpress estate tail was mode to depend, 
namely, his marrying boforo the age of thirty. 

The contrary hypothesis, namely, that if the devisee attained 
thirty without marrying, he was to take nothing, imputed to the 
testator a very absurd intention; but nt was difficult to say thcIP 
the words importing a failure of issue did not refer to the hofts 
of the body mentioned in the preceding devise. 

No implication of an estate tail can arise from words import¬ 
ing a failure of issue, iu a will made or republished since .the 
year 1837, unless an intention to use the phrase as denoting an 
indefinite failure of issue be very distinctly marked, as the stat. 

1 Yict..c. 26, s. 29, provides that such words shall bo held to mean 
a failuro of issue in the lifetimo or at the death of the person 
referred to, unless a contrary intention shall appear by the will, 
by reason of such person having a prior estate tail, or of a pre¬ 
ceding gift being, without any implication arising from such 
words, a limitation of an estate tail to such person or issue, or 
otherwise; and it is also provided, that the act shall not apply 
to cases where the words import, if no issue described in a pre¬ 
ceding gift shall be bom, or if there shall bo no issue whojshall 
live to attain the age or otherwise answer the description required 
for obtaining a vested estate by a preceding gift to such issue if). 

Under this clause, coupled with tho preceding section, which 
mokes a doviso confer an estate in fee without words of inherit¬ 
ance, it will generally happen, in cases in whioh, according to 
the old law, the prior devisee would have been tenant in tail, by 
the effect of words devising over the property on the failure of 
his issue, that he will, under the new rule of construction, take 
an estate in fee simple, subject to an executory devise m the event 
of his dying without leaving issue at his death; and this, no doubt, 
was the effect contemplated and designed by the legislature. 

[(#) Sec this section of tho statuto further observed upon, post, Ch. XL. • 
s. 4, and Ch. XLI. s. 4.] 
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A different and less desirable result, however, will occur where chatteb xvrr. 
the prior devise being expressly for life, will not be enlarged by and where eT- 
the statute to a fee simple; while, on the^ther hand, the words g™ 81 ? for 
importing a failure of issue will nevertheless bo restricted. Thus, 
if, by a will since 1837, real estate be devised to A. for life, and 
in case he should die without issue, to B., A. will take an estate 
for life only, with a contingent remainder to B., to take effect in 
the event of A.’s dying without leaving issue at his decease. 

Whether in suoh case the issue, if any, living at the decease of 

A. would take the fee by implication, remains to be decided: 

suoh a construction would certainly be convenient, as avoiding Ah to imply- 

the palpable absurdity of making tho estate of the ulterior deviseo Su^h^iMutJ° 

depend on the contingency of there not being issue, and yet, in 

the alternative ovent, giving the property neither to A. himself, 

nor to suoh issue, but leaving it to dovolve to the heir-at-law or 

residuary deviseo (as the case may be) of the testator. There is, 

however, no authority for implying an estate in tho issuo living 

at the death (y), and the contrary conclusion [is supported by 

Monypenny v. Benny (s), where it was argued that a doviso over 

in default of issue of A., a tenant for life, to some only of whose 

issue an estate was expressly given, showed that the intention 

must have been that not some only but all the issuo should take; 

but Sir J. Wigram, V.-C., said, that, admitting such to be tho 

intention, it furnished no sufficient ground for supplying estates 

by purchase to the omitted issuo. lie had asked for but did not 

get any authority for such a proposition.] 

If, in a will which is subject to the new law, property real or Effort whero 
personal is given in tho event of the death without issue of a gift° 
person to whom no preceding interest is given, tho effect is 
simply to create a contingent gift to take effect on this event, 
leaving the property in the alternative event undisposed of; for, 
in such cases there is, of courso, the same difficulty in raising an 
implied gift to the issue living at the death, as whore the gift in 
.question is preceded by a life interest in the person whose failure 
of issue is made the contingency on which such gift is to take 


effeot. 


If however the devisee on the contingency of the failure of 
issue of another were the heir apparent or the heir presumptive 
of the testator, an argument would arise for implying a fee 
simple in tho parent or ancestor of the issue, in order to avoid 
tho supposition (so stultifying to a testator) that he intends to 


(y) Vide ante, p. 655. 


[(s) 7 Haro, 588. 


J.*—VOL. I. 


0 O 
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OHA.PTEB XVII. 



tages of the 
new enact¬ 
ment. 


givo to a person at a future time, that whioh -will intermediately 
devolve to him by act .of law, without providing for its destina¬ 
tion in the meantime. 

The ohief advantages attending the newly-enacted mode of 
construing words importing a failuro of issue are, 1st, that it 
brings all executory limitations doponding on such a contingency 
within the limit proscribed by the rule against perpetuities, (sup¬ 
posing, of course, that tho person referred to is existing at or 
before the death of tho testator, or necessarily comes in esse 
within twenty-one years afterwards,) which limitations otherwise 
were, wo have seen, void for remoteness; and this was the in¬ 
evitable result whenever thero was not sufficient ground for im- 
-plying an estate tail in the first taker; in other words, when tho 
person whose issue was referred to took no estato under tho will, 
and neither he nor the express deviseo was the heir-at-law of tho 
testator; and, 2ndly, that by excluding tho implication of an 
estate tail in tho person whose issuo is so referred to where ho 
takes an estato under tho will, or where ho or the express devisee 
happens to be the hoir-at-law of the testator, tho new construc¬ 
tion has tho effect of exempting tho interest of the ulterior de¬ 
visee from its liability to be defeated or destroyed by tho act of 
the prior devisee; tho result being, that instead of the ulterior 
devisee having (as formorly) a remainder in foe expectant on an 
estate tail in such prior devisoe (which of course the latter might 
have barred by a disentailing assurance), he takes by executory 
devise engrafted on a preceding fee simple, to arise on the event 
of tho first dovisco dying without leaving issuo at his doatli, 
tho estate of such prior devisoe being absolute in tho alternative 
event. 

Against these advantages must be set the inoonvonienco which 
is consequent on the rejection of tho implication of an estate tail 
in the first taker, where he takes an estate, expressly restricted 
to life, and therefore not capable of boing enlarged by tho recent 
act to a foe simple; in which case, the existence of issuo at his 
death produces, as already shown, a vacancy in the disposition. 


Implication VII. As no implied estate to the issuo arises (as we have seen) 
^iSren!° from a Imitation over in caso of tho prior devisee or legatee 

dying without leaving issue at his decease, it should seem that 
there is the samo absence of authorized ground for implying a 
gift to children from a similar limitation over in default of these 
objects. 
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Accordingly, in several cases (a) it has been considered that a oitam-eh xvn. 
bequest to a person, and if he shall die without having children, As to imply- - 
or without leaving children, (whioh means without having had a 
child bom, or without leaving a child living at his decease (6),) devise over 
then over, does not raise an implied gift in the children ; but tho [J e l }^ ftult of 
parent takes an absolute interest, defeasible on his dying without 
having had, or without leaving, a child, as tho case may be. Tho 
rejection of the implication in such a case is not (as already 
pointed out) productive of any absurdity; for it supposes the 
testator, by making the interest of the legatco indefeasible on 
his having or leaving a ohild, to intend that if there are children, 
he shall have the means of providing for thorn. 

And even where the language of the will necessarily confines mere the 
the interest of the parent to his life, [the children will not gene- tilopami/hi 
rally be held to take by implication: it is extremely probablo that expressly for 
tho testator intended a benofit to them; but si voluit non dixit (e). 

But it seems that in such a oaso] tho Court will lay hold of slight 
circumstances to raise a gift in the children, and thereby avoid 
imputing to the testator so extraordinary an intontion as that 
the doviseo or logatco ovor is to become entitled if the first taker 
have no ohild, but that tho property is not to go to the child, if 
there be one, or its parent. 

Thus, whoro (d) a testator having by his will boquoathed 
1,000/. to his niece A., by a codicil, reciting that she had mar- 


(a) Weakly d. Knight v. Mugg, 7 T. R. 
322 ; I)oe d. Bamfidd v. Wetton, 2 B. & 
P. 324; [Addison v. Busk, 14 Benv. 459, 

2 D. M. & Gh 810; Bowling v. Bolding, 
L. R., 1 Ch. 612.] In Weakly d. Knight 
v. Mugg, leasehold property was be¬ 
queathed to A., and in <jpso she died 
without having children, then over; 
and it was held, that A., on the birth of 
a child, was absolutely entitled, the only 
question discussod being, whether tho 
words meant “ without having a child 
bom,” or “without leaving a child liv¬ 
ing at tho death.” In Doc v. Wetton, tho 
devise was to A., her heirs and assigns 
for ever; but if she should die leaving 
no child, lawful issue of her body, liv¬ 
ing at the tim e of her death, then over. 
Here the only contested point was, 
whether the first taker hod an estate 
tail, or an estate in fee defeasible on her 
dying without issue living at her de¬ 
cease; and the Court decided in favour 
of the latter construction. Lord Eldon , 

C. J., observed, “if shehadanychildren 
living at tho time of her death, the es¬ 
tate being given to her in fee, she would 
have abundant power to provide both 

O 0 


for children and grandchildren. No- 
thing, however, is given to them by this 
will: they are merely named in the de¬ 
scription of the contingency on which the 
estate is to go over .” [Seo also Abram 
v. Ward, 6 Ilare, 165. 

(b) Seo Ch. XXX. s. 6. 

(c) Mondayh v. Mandagh, 12 Bcav. 
200; Greenev. Ward, l Russ. 262; Sparks 
v.Mestal, 24 Bcav. 218; Webster v. Barr, 
26 ib. 237; Neighbour v. Thurlow, 28 ib. 
33. Wetherdlv. Wdhcrdl, 4 Gif. 51, ns 
ultimately disposed of, 1 D. J. & S. 138, 
is not contra. See also Cooper v. Mitchcr, 
4 Ilare, 485; Addison v. Busk, 14 Bcav. 
459; Lee v. Busk, 2 D. M. & G. 810, 
whore tho prior gifts were indefinite, 
but tho gift over being in case tho prior 
legatee died before the testator leaving 
no child, tho result involved was tho 
same as if the prior gift hadbeen for life, 
i. e. tho existence of issue who would 
intercept tho gift over without any di¬ 
rect or indirect benefit to thomselvcs.] 

(rf) Ex parte Mogers, 2 Mud. 449. 
Some of the positions advanced in tho 
judgment in this caso must be received 
with an implied qualification. 

2 
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CTIAPTEB XVII. 


Remark on Ex 
parte Rogers. 


Ex parte 
Rogers fol¬ 
lowed in Ire¬ 
land ; 


but questioned 
in England. 


ESTATES ARISING FROM IMPLICATION. 

ried indiscrootly, and that he intended to withdraw tho legacy 
out of her power to dispose of it, and out of the power of her 
husband so to do, did therefore direct his executors to secure his 
said nioco tho interest of the said 1,000/. independently of her 
husband, by placing out that, sum in trust for his niece, she to 
enjoy tho interest or dividends during her life, and at her decease , 
without child or children , the principal and interest to be divided 
among such of her sisters as should be then living. Sir T. 
Plainer, Y.-C., was of opinion that by tho combined effect of 
the will and codicil, ho was justified in saying that the children 
took the legacy by necessary implication. 

Here, the implication was evidently aided by the testator’s 
prefatory expressions in the codicil, which showed that he did 
not intend to deprive his niece of the legacy bequeathed by the 
will, but merely to qualify it in a manner suited to her altered 
condition; [and, as the Y.-C. remarked, the children were also 
the personal representatives of the niece. 

Again,in Kinsella v. Caffrey (e), where a testator gave 50/. a-yeor. 
each to L. and T. for their lives, and on the death of either leaving 
issue (construed children) his annuity to go to such issue; but 
if L. or T. should die leaving no issue at his death, his annuity 
was to go to the survivor for his life, and if both should die 
leaving no issue, or leaving such and such issue should die under 
twenty-one, both annuities wore to sink into the residue. T. died 
unmarried, and afterwards L. died, leaving children. It was 
held by C. Smith , M. R. Ir., that L.’s children were entitled by 
implication to T.’s annuity. “ Why,” he asked, “ was the event 
of their attaining twenty-one introduced if they were intended 
to take nothing prior to their attaining twenty-one?” 

lie relied much on Ex parte lloyers , which, however, has 
been gravely doubted (/), and tho authority of which must be 
applied with extreme caution. In cases of implication, said 
Turner , L. J., the Court has gone far enough, and it is doubtful 
whether it would go os far as it formerly did in that direction (y ). 

In a case where there was a gift to “ the children of A. who 
shall be living at my death, or who shall have died in my life¬ 
time leaving issue, share and share alike,” it was argued that there 
was a gift by implication to the issue of a child who died before 
the testator; but this, of course, was held by Sir G £ . Jessel, M. R., 
to be inadmissible (A).] 

[(e) 11 It. Ch. Rep. 154. (g) Rowling v. Rowling , L. R., 1 Oh, 

(/) ByLordC'raMtt’oriA inZeev. Rush, 616. 

2 I). M. & Ch 812; by Lord Romil/y , (A) Re Coleman and Jarrom, 4 Ch. D. 

Neighbour v. Thurlow , 28 Boav. 33. 166.] 
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CHAPTER XVIII. 

RESULTING TRUST TO TIIE HEIR. 

I. Resulting Trust to the Heir in Real I II. Effect where particular Estates are 
Estate not beneficially disposed of. | void in their Creation. 


—♦ - 

I. If a will fails to mako an effectual and complete disposition Effect when 
of the whole of the testator’s real and personal estate, of course pro{irty C par- 
tho undisposed-of interest, whether legal or equitable, devolves tio % undis- 
to the person or persons on whom the law, in the absence of dis- p ° 8 ° ' 
position, casts that species of property. It is clear, therefore, that Trust results 
where real estate is devised in fee, upon trust for a person inoa- 
pable of taking, or who is not sufficiently defined, or who dies in 
the testator’s lifetime, or who disclaims the estate, tho beneficial 
interest in the estate so devised results to the heir-at-law (ft). 

On tho same principle, where lands are devised upon trust for 
particular purposes, as for payment of debts, or with a direction 
to pay the rents to A. for life, and no further trust is declared, 
all the unexhausted beneficial interest results to the heir, as real 
estate undisposed of (A). 

This doctrine is so well settled, that if the character of trustco 
bo plainly and unequivocally affixed to the devisee, no question 
can at this day bo yaised respecting its application; but the diffi- Question 
culty in these cases generally is, to determine whether it is in- ^aws toko * 
tended that tho interest in the land, ultra tho purposo to which ^“ e ^ ciall y» 
it is devoted, shall belong to the dovisees in a fiduciaiy character, 
or for their own benefit. 

Tho distinction between the two classes of eases was, in King Lord Eldon's 
v. Denison (c), thus stated by Lord Eldon :—“ If I give to A. and theprinciplc. 
his heirs all my real estate, charged with my debts, that is a dc- 

(a) Har top's case, 1 Leon. 253, Cro. Eq. Ca. Ab. 608. In both tho abovo 

El. 2.43 ; and other cases infra. [Ab propositions, however, it is assumed 
to trusts for undefined objects, see also that the subject of disposition is the tes- 
anto, pp. 384 et scq.] In the case of tutor’s general or residuary real estate, 
the legal estato so circumstanced, tho or that the will docs not contuin a rcsi- 
lands descend to the heir charged with duary devise, the effect of which to pass 
tho trust. the undisposed-of interest in particular 

(b) Culpepper y. Aston , 2 Ch. Ca. 115, lands is considered in Ch. XX. 

223 ; Roper v. Ratcliffe, 9 Mod. 171, 2 (c) 1 V. & B. 272. 
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Canes of re¬ 
sulting trusts. 


RESULTING TRUST TO THE HEIR. 

vise for a particular purpose, "but not for that purpose only; if 
Iho doviso is upon trust to pay my debts, that is a devise for a 
particular purpose, and nothing more. And the effect of these 
two modes admits just this difference: the former is a devise of 
an estate of inheritance, for the purpose of giving the devisee the 
beneficial interest, subject to a particular purpose; the latter is a 
doviso for a particular purpose, with no intention to give him 
any beneficial interest. Where, therefore, the wholo legal estate 
is given for the purposo of satisfying trusts expressed, and those 
trusts do not, in their execution, exhaust tho wholo, so much of 
tlio beneficial interest as is not exhausted belongs to the heir. 
But where the whole legal interest is given for a particular pur¬ 
pose, with an intontion to give to the devisee the beneficial in¬ 
terest, if the whole is not exhausted by that particular purpose, 
the surplus goes to tho devisee, as it is intended to bo given to 
him.” 

In illustration of this subject, it is proposed to state a few of 
the leading cases, showing, first, where a trust has been held to 
result; and, secondly, where not. 

In TVycli v. Pacldnyton (rl), a testator, after appointing his wife 
S. sole executrix of his will, devised to his said dear wife, his 
executrix, a rcnt-chargo of 200/. per annum, out of certain lands, 
upon trust that she, her executors, &e., should be supplied with 
monies out of tho rents and profits for tho discharging his debts, 
legacies, and payments; to which end, he gave and bequeathed 
to her a lcaso for thirteen years of the said rent-charge, to com¬ 
mence six months after his deceaso. And tho testator devised to 
his wife certain lands for life, in augmentation of her jointure; 
and the residue of his lands to his daughter, (who was heir-at- 
law) in tail. The personal estate being found sufficient to satisfy 
the debts and legacies, it was not necessary to resort to this fund. 
Tho Houso of Lords, affirming a decree of the Court of Exche¬ 
quer, held that tho rent-charge resulted to the heir. 

So, in a case which arose on the will of Serjeant Maynard (e), 
who devised his lands to three persons, to the use of them and 
their heirs, upon the trusts after mentioned; and then directed 
the trustees, upon tho death of tho countess, his wife, to oonvey 
tho estate to certain persons for life ; but without disposing of 
the remainder in fee. It was contended that the devise, being 

(d) 3 B. F. C. Toml. 4-1. [See also also Colli* v. Robins, 1 Do G. & S. 131; 

Harrs v. Fewkes, 2 H. & M. 60.] Jnila v. Wills, 1 D. & War. 439; Bird 

(e) ILubarl v. Countess of Suffolk, 2 v. Harris, L. R., 9 Eq. 204. 

Vem. 644, 1 Eq. Ab. 272, pi. 7; [see 
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to them and their heirs, upon the trusts after mentioned, im¬ 
ported that they should be trustees only for those purposes; 
and when those estates were spent, the land was to remain to 
them to thoir own use. But the L. 0. held, that the remainder 
in fee resulted to the heir, adverting to the circumstance that 
the devise was to three persons, and one of them no relation to 
the testator. 

[And in Watson v. Hayes (/), tho testator devised all his real 
estates to trustees, “ in trust to and for tho purposes hereinafter 
mentioned; ” he then desired his estates to be sold, and out of 
tho produce an annuity for life and a sum of money to bo paid 
to his natural daughter, and also an annuity of 40 Of. to his wife 
for her life, and the residuo of the income to bo applied for tho 
maintenance of his children till they attained twenty-one, “ when 
it is my will that they shall respectively receivo tho principal, or 
one-fifth part of such sum as may remain, after first reserving a 
sufficient capital, the intorest arising from which shall be suffi¬ 
cient to pay the above annuity of 400/. to my said wife and my 
legacy to my natural child.” The testator left five legitimate 
children. It was held that there was no gift of tho monies to 
be set apart to produce the annuity of 400/., but that thoso 
monies resulted to tho heir-at-law as part of tho real estate un¬ 
disposed of.] 

It is clear that whero lands aro devised upon trust for sale, 
the resulting trust in favour of the heir is not repelled by a more 
bequest to him of a sum of money payable out of tho proceeds. 

Thus (</), where a testator devised lands to his executors and 
their hoirs, in trust, to bo sold by them, and the survivor of 
them, for the best price, and with tho money to pay his debts, 
legacies, and funeral, and among the legacies wero two to his 
co-heirs: it was contended, on the authority of North v. Cromp¬ 
ton (/*), that, there being legacios to tho heirs, and none to the 
executors, the latter must take for their own benefit; but Lord 
Cooper , C., held, that the trust resulted to tho co-heirs, advert¬ 
ing to the direction to the executors to sell for the best price, 
which need not have been inserted if they were intended to be 
owners (?•); and also the devising tho estate to the survivor, 
which, he observed, was a further argument of its being rather a 
trust than an ownership. 

[(/) 5 My. & Or. 125.] v. Hudson, 3 Vos. 210. 

\ff) Starkey v. Brooks, 1 P. W. 390 ; (i) Why not, ob there was a trust for 

see Randall v. Booketj, 2 Vera. 425. creditors, which might have absorbed 

(5) 1 Oh. Ca. 196; see also Halliday all? 
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RESULT1NG TRUST TO THE HEIR. 


Indeed, whore the property is devised in trust to be sold, the 
point is so clear against the trustees, that a claim by them is 
seldom advanced; but the contest in such cases generally lies 
between the heir-at-law and the residuary legatee, or next of 
kin, whose respective claims are discussed in the next chapter. 

So, where (k) a testator devised his manors, advowsons, &o., to 
trustees in trust, to pay his son 1,000/. a year for his life, and 
the rest of the profits to be laid out in land, to be settled to cer¬ 
tain uses; Lord Ilardwicke held, that the right of presentation 
arising from the advowsons during the son’s life was a fruit 
undisposed of, and devolved to the heir; no other profits being 
given than such as might be accumulated; though, he said, if 
the testator had devised all the surplus rents and profits, it 
would have carried the right of presentation (/). 

And here it might be observed, that whore the portion of real 
estate left undisposed of is a chattel interest, it devolves upon 
tho heir as personalty, and is transmissible to his personal re¬ 
presentative (m). 

We now proceed to tho cases in which a trust has been held 
not to rosult, there being an apparent intention to give the de¬ 
visee as well the beneficial interest as the legal estate. 

In III'll v. Bishop of London (n) a testator devised his per¬ 
petual advowson of 13., in the county of II., to his honoured 
mother-in-law Gr. S., willing and desiring her to sell and dispose 
thereof to certain colleges. Upon tho refusal of one, tho offer 
was to bo made to another, in a prescribed order. Item, he 
gave to his said mother-in-law his freehold lands in the parish of 
0., and to her heirs and assigns for ever. It was held, that the 


(A) Shcrrard v. lord Harborough , 
Amb. 165 ; see also Kellett v. Kellett, 
3 Dow. 248. 

(/) With this dictum agrees Karl of 
Albemarle v. Rogers , 2 Vcs. jun. 477, 
7 B. P. C. Toml. 522, where a testa¬ 
tor devised all his manors, messuages, 
lands and hereditaments to A. for eleven 
years from his death; and from the end, 
expiration, or sooner determination of 
the said term, and in the meantime 
subject thereto, to B. and his issue in 
strict settlement. The term was de¬ 
clared to bo bequeathed to A., upon 
trust, to receive the rents, issues and 
profits of tho premises, and thereout to 
pay certain charges therein mentioned, 
paying the overplus of such monies to the 
testator's daughter £. During the elevon 
years an avoidance occurred in an ad¬ 
vowson forming part of the property, 


and the next presentation was claimed 
by B., as the devisee of the estates sub¬ 
ject to tho term, the trusts of which, it 
was said, did not comprise an interest of 
this description; ana also by E., either 
as the cestui quo trust of the residuary 
rents, issues, and profits, during the 
term, or as heir-at-law; and it was held 
to belong to her in the formor character, 
the entire beneficial interest during the 
term, not absorbed by tho charges, 
being given to hor. [See also Johnstone 
v. Baber, 6 D. M. & GK 439 : but see 
Martin v. Martin , 12 Sim. 679.] 

(»») levet v. Needham, 2 Vera. 138; 
see also Wych v. Rmkington, 3 B. P. C. 
Toml. 44, statod ante, p. 666 ; [Hewitt 
v. Wright, 1B. 0. C. 90; Sewelly. Denny, 
lOBeav. 316; Burley v. Evelyn , 16 Sim. 
290; lVhitehcadv.Bennett, It Jur. 140.] 
(«) 1 Atk. 618. 
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benefioial interest in the advowson included in the first devise 
did not result to the heir. “ The general rule,” said Lord Hard- 
wicke , “ that, where lands are devised for a particular purpose, 
what remains after that purpose is satisfied results, admits of 
several exceptions. If J. S. devise lands to EL, to sell them to 
B. for the particular advantage of B., that advantage is the only 
purpose to he served, according to the intent of tho testator, and 
to be satisfied by tho mere act of selling, let the money go where 
it will; yet there is no precedent for a resulting trust in such a 
case. Nor is there any warrant, from tho words or intont of the 
testator, to say that this devise severs the beneficial interest: it 
is only an injunction on the devisee to enjoy tho thing devised 
in a particular manner. If A. devises lands to J. S., to sell for 
the best price to B., or to leaso for three years at such a fine, 
there is no resulting trust.” There were in this case, he observed, 
two objects of the testator’s benevolence, G. S. and tho colleges. 

He also adverted to the circumstance that the word trust was 
not mado use of; but this, though not immaterial, is by no means 
conclusive; for a trust may be created without that word, if such 
an intention can be collected from the whole will (o). 

Lord Hardicicke’s statement of tho general rule may seem to 
clash with Lord Eldon’s , before cited. He appears to have con¬ 
founded the distinction, so clearly marked by Lord Eldon, between 
a devise for (p), and a devise subject to , a particular purpose; 
but, os the case before Lord Hardicicke seems to belong to tho 
latter class, it is in accordance with that distinction. The frame 
of the devise and the context (for it was immediately followed 
by a devise, clearly beneficial, to the same person) certainly fa¬ 
voured the construction adopted. Tho case suggested by his 
Lordship, of a devise to A. to sell for the best price to B., per¬ 
haps, is more open to doubt. He admitted, however, that, under 
a devise of lands to bo sold for payment of debts, there was a 
clear resulting trust. 

The resulting trust for the heir in lands devised for a parti¬ 
cular purpose is excluded, where the devise contains expressions 
importing an intention to oonfer on the devisee a benefit. 


CHAPTEBXVm. 


Word “trust” 
not necessary 
in creating 


ono. 


Distinction 
between a de¬ 
visee for, and 
subject to, a 
particular 
purpose. 


Effect of ex¬ 
pressions im¬ 
porting bene¬ 
fit to tho de¬ 


visee. 


(o) Hallidayv. Hudson , 3 Vos. 210; and 
Bee King v. Denison, 1 Ves. & B. 273; 
[Saltmarshv. Barrett, 29 Beav. 474, 3 D. 
F. & J. 279 (on the word “charged”); 
Barrs v. Eewkes, 2 H. & M. 60 (“to 
enablo”); Birdv. Harris, L. R., 9 Eq. 
204 (“in consideration”). And a trust 
willnotbocreatodby tho word “trust,” 


if an intention not to do so appears by 
tho whole will, Hughes v. Evans and 
Williams v. Moberts, both stated poBt, 
pp. 571, 672; Clarke v. Hilton, L. R., 
2 Eq. 810.] 

(/») Sco Abrams v. Winshup, 3 Russ. 
350, where the word “for” was rood as 
“ charged with.” 
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chatterxviii. Thus (g), where a testator, having given 51. to his brother; 

(who was his heir,) made and constituted his dearly-beloved wife 
his sole executrix and heiress of all his lands and real and per¬ 
sonal estate, to sell and disposo thereof at pleasure, and to pay 
his debts and legacies, Lord King held, she was not, after pay¬ 
ment of debts, a trustee for the heir. lie said that the devise 
that the wife should be sole heiress of the real estate, did, in 
every respect, place hor in the stead of the heir, and not as a 
Of expres- trustee for him; that it was plainer by reason of the language 
nc8s? ° f kind " tenderness, his “ dearly-beloved wife,” which must have in¬ 
tended something beneficial to her, and not what would be a 
trouble only; and what made it still stronger was, that the heir 
had a legaoy. 

That neither of these two circumstances alone is sufficient, is 
quite clear. Tho former occurred in Wych v. Packington (#■), 
whore the expression was “ my deal’ wife,” and yet the trust was 
held to result; and tho latter, in Randall v. Booh eg (s), where a 
legacy to tho heir was decided not to rebut tho inference of a 
resulting trust. 

Of describing Where the devisee is merely described by the relationship, as 
latiSiip. r °" “ m y cousin,” “ my brother,” unaccompanied by any particular 
expression of kindness, the argument is still less strong, the 
designation being merely part of his description; though cer¬ 
tainly, in Coningham v. Hellish (t), the fact of the devisee being 
described as “my cousin,” and that of his being as nearly 
related to tho testator as tho heir, seem to have formed tho 
grounds of the determination. In tho cases of that period, how¬ 
ever, the doctrino of resulting trusts was not so invariably and 
steadily maintained as it is now; and many portions to be found 
in them are inconsistent with the rules at present established. 
Such a description of tho devisee is certainly a oiroumstanoe to 
be attended to, and was so referred to by Lord Melon, in reference 
to Coningham v. Hellish (u) ; but that it would now be allowed 
the weight which was given it in that case, is not probable. 
NotruBt^oid [Where the gift to the devisee was in the first instance ex- 
“trust’^uaed. pressly upon trust, and the trust afterwards declared did not 
absorb the whole property, yet, on tho whole, the testator having 
described the dovisce as his most dutiful and respectful nephew, 

(r/) Rogers v. Rogers , 3 P. W. 193, (i) Pre. Ch. 31, 1 Eq. Ab. 273, pi. 8, 

Cub. t. Talb. p. 530. 1 2 Vem. 247. 

! r) Stated supra, p. 666. («) Soo King y. Denison, 1 V. & B. 

«) 2 Vcm. 425,1 Eq. Ab. 272, pi. 4 ; 274. [Sec also por Wood, V.-C., Barrs 
[and see Hughes v. Evans , 13 Sim. 601.] v. Fetches, 2 H. & M. 67. 
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.[and having expressly declarod that the heir should take nothing 
except a provision made for him by the will, it was held that tho 
devisee took beneficially subject to the trusts declared (*).] 

In Rogers v. Rogers , the purpose expressed, namely, the pay¬ 
ment of debts and legacies, was not beneficial to the devisee; 
and, therefore, unless she had taken tho surplus, she would have 
derived no benefit from the devise. It has been truly said that 
“ where the purpose expressed is something in favour of tho party 
to whom tho bequest is made, tho presumption is rather stronger 
that the benefit specified is the only benefit which he is intended 
to derivo from the bequest ” (y). 

In Dawson v. Clarke (s), a testator gavo to his frionds A. and 
B. all his real and personal estate, to hold to them, their heirs, 
executors, administrators, and assigns, upon trust in tho first 
place to pay, and charged and chargeablo with all his just debts 
and funeral expenses and tho legacies thereinafter bequeathed. 
The testator, after bequeathing several legacies, appointed A. and 
B. executors. Lord Eldon ,—“ Tho question is, whether, upon 
the whole will, this is to bo taken as a devise and bequest to 
these executors with reference to their office, upon a trust to pay; 
or as giving them tho absolute property subject only to a charge; 
and I think tho latter was the intention.” 

Of this caso Lord Lang dale, M. It. (a), has observed that Lord 
Eldon gavo effect to the words “charged and cliargoable,” (which 
ho had placed in opposition to tho words “upon trust,”) on some 
ground which does not appear in tho report. It might bo that he 
considered tho last words in tho will as explanatory of the first. 

The general doctrine was much discussed in King v .Denison (6), 


[(x) llnglm v. JEvmts, 13 Siin. 4i)G.] 

(y) Per Sir W. Grant , in Walton v. 
Walton , 14 Ves. 322. 

(z) 16 Vgb. 409, 18 Vos. 247. This 
case was decided at the Rolls, in refer¬ 
ence exclusively to the personal estate. 
[See also Clarke v. Hilton , L. R., 2 Eq. 
810. Executors by their mere appoint¬ 
ment were formerly entitled at law to tho 
residue of personalty not expressly dis¬ 
posed of: and equity followed the law 
unless the next of km could show from 
the will an intention that the executors 
should be trustees. This burden of 
proof was shiftod by 1 Will. 4, c. 40 ; 
Juler v. Jttler, 29 Bcav. 34 ; Travers v. 
Travers, L. R., 14 Eq. 275; and the 
question now seldom arises: but it arose 
in Harrison v. Harrison , 2 H. & M. 237, 
and was there decided in favour of tho 
executor. Whether executors claim¬ 
ing, not merely virtuto officii, but by 
express gift, were entitled for their own 


benefit, was before tho act treated as 
a separate question depending on tho 
general principles discussed iu tho text, 
Afapp v. Jilcoek, 2 Phil. 793, 3II. L. Ca. 
492; Jle llenshaic, 34 L. J. Ch. 98; and 
(notwithstanding Love v. Gaze, 8 Beav. 
472) it has been dccidod that this ques¬ 
tion is not affected by the act, Williams 
v. Arklc, L. R., 7 H. L. G06. Sco also 
Saltmarshv. Barrett , 29 Bcav. 474, 3 D. 
F. & J. 279. Of course the act is inap¬ 
plicable to a gift to one of several ex¬ 
ecutors, Clarke v. Hilton , L. R., 2 Eq. 
810. By sect. 2 tho act is not to apply 
as between tho executor and tho Crown, 
whero there is no next of kin, Cradock 
v. Owen, 2 Sm. & Gif. 241; Powell v. 
Merrett, 1 ib. 381; Read v. Stcdman, 26 
Bcav. 495 ; JDacre y. Patriekson , 1 Dr. 
& Sm. 182.] 

(a) 1 Kec. 324. 

(A 1 V. & B. 261. 
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RESULTING TRUST TO THE HEIR. 

where a testatrix devised her real estate to her cousin Mary A., 
wife of B. A., and to her cousin Arabella J., and their heirs and 
assigns for ever; subject , nevertheless , to, and chargeable icith , the 
payment of tho annuities thereinafter mentioned; and she be¬ 
queathed her personal estate to three other persons, subject to, and 
chargeable with, her debts and legacies; and gave such three per¬ 
sons equal legacies. Lord Eldon held, that the devisees of the real 
estate were not trustees, after paying the annuities, for the heir- 
at-law; ho thought the intention was, (according to the distinc¬ 
tion stated by him, already quoted,) that they should not take 
merely for the purpose of paying those annuities, but beneficially, 
subject to them. The Court of K. 13. had made a similar decision 
upon the same will (e). 

It happened in this case that one of tho deviscos was a married 
woman, and the other an infant of fifteen: persons, therefore, ill 
adapted to be trustees. But, though Lord Eldon admitted these 
wore circumstances to be attended to (d), yet, he observed, that, 
if they were trustees upon tho wholo context, he could not say that 
they were not so on that ground; and upon the singularity that 
the testatrix had given to these cousins in preference to nearer 
relations, a sister and aunt, he said the answor was, she had made 
tho disposition. 

Another eircumstanco in the case was, that the testatrix had 
used tho same expression, “ subject and chargeable,” in the be¬ 
quest of tho personal estate to her executors, of which it was 
contended they were trustees, in consequence of having equal 
legacies given them; but Lord Eldon observed, that, admitting 
this construction as to the personalty, which he thought doubtful 
upon tho cases, it did not follow that tho same v^ords, in different 
parts of the will, applied to a different subject, were to receive 
the same construction. It was only the same as if she had said 
that the executors should not take the personalty beneficially, but 
had made no such declaration as to the real estate (e). 

[Lastly, in Williams v. Roberts (/), where a testator gave all 
his real and personal estate to his wife, her executors and ad¬ 
ministrators, upon trust to pay to his daughter an annuity during 
the life of his wife, and upon further trust that she, the said exe¬ 
cutrix, at the time of her dccease } should cause her executors , ad¬ 
ministrators, or assigns , to pay or cause to be paid to certain 

•. (c) Smith d. Denison v. King , 16 East, (e) But see Countess of Bristol v. Hun- 
283 ; aeo also Wood v. Cox, 2 My. & Or. gerfbrd , 2 Vem. 646. 

684, ante, p. 389; [Briggs v. Denng, [(/) 4 Jur. N. S. 18, 27 L. J. Ch. 
3 Mac. & G. 646.] 177.J 

{d) Sco Blinkhorn v. Feast, 2Ves. 27. 
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[persons, should they survive his wife , certain legacies, which did 
not exhaust the beneficial interest; it was held, notwithstanding 
the express words of trust, that the undisposed-of interest be¬ 
longed to the testator’s wife and executrix, “ the will being incon¬ 
sistent with the notion that she was not to have a beneficial 
interest in the property,”] 

It should he notiood that an exception to the doctrine of re¬ 
sulting trusts exists in regard to gifts to charity; the rule being, 
that, where lands, or the rents of lands, are given to charitable 
purposes, which at the time exhaust, or are represented to ex¬ 
haust, the whole rents, and those ronts increase in amount, tho 
excess arising from such augmentation shall ho appropriated to 
charity, and not go, by way of resulting trust, to the heir-at- 
law (y). It has been observed by Lord Ilardiriche (//) and Lord 
Eldon (i), that, at the time this doctrine was established, tho right 
of the heir-at-law under a resulting trust was not sufficiently 
understood, or it never could have been adopted. Both those 
great Judges, however, acknowledged it to bo a principle not 
now to bo shaken. But, if a man give an estate to trustees, 
and take notice that tho payments aro loss than the amount of 
the rents, no caso has gone so far as to say that the cestui quo 
trust, even in tho caso of a charity, is entitled to the surplus. 
There would either be a resulting trust, or it would belong to the 
person who takes tho cstato (j). 

[It may bo here observed that whore property, vested in a 
trustco for tho testator, is devised to other trustees for purposes 
which do not appear, or which are void, or fail, so that the heir, 
if there be one, would bo let in, then in case of there being no 
heir, the trustee^ under tho will can claim a conveyance from and 
onjoy the property beneficially as against the prior trusteos (A)]. 


II. Another question which has been agitated between tho heir 
and devisee is, whether if, in a series of consecutivo limitations, 


(g) Thetford School case, 8 Co. 130; 
Duke’s Ch. Uses, 71; Sutton Coleficld 
case, 10 Rep. 31'; Duke, 68; Att.-Gen. 
v. Johnson, Amb. 190; Att.-Gcn. v. 
Sparks, Amb. 201; Att.-Gcn. v. Haber¬ 
dashers' Company, 4 B. C. C. 103 ; S. C. 
nom. Att.-Gcn. v. Tonna, ‘2 Ves. juu. 1; 
Bee also Bishop of Hereford v. Adams, 7 
Vcs.324; [Re Jortin, ib. 340; Att.-Gen. 
▼. Wansay, 15 ib. 231; Att.-Gen. v. 
Drapers' Company, 4 Beav. 67; Att.- 
Gen. v. Wan; Chandlers' Company, L.R., 
6 H. L. 1.] 


(i) 2 J. & W. 307. 

(j) Lord lildon iu Att.-Gen. v. Mayor 
of Bristol, 2 J. &\V. 307; [uxid.Atl.-Gm. 
v. Skinners' Company, 2 Russ. 443. Seo 
also Mayor of Beverley v. Att.-Gen. 6II. 
L. Ca. 310.] But ns charitable dispo¬ 
sitions of lands by will aro prohibited by 
the statute of 9 Geo. 2, c. 36 (ante, p. 
219), unless in favour of certain objects, 
this question rarely occurs, except un¬ 
der willswhich are prior to the statute. 

[(£) Onslow v. IFallis, 1 Mac. & G. 
506.] 
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oHAPTKBxvni. a particular estate bo void in its creation from being limited to a 
in their crca- person incapable by law or refusing to take, the remainders im- 
tion * 'mediately expectant on'such estate are accelerated, or the interest 

in question descends to the testator’s heir-at-law as real estate 
undisposed of. 

tet^heidtobe -^c ear ty authorities are clearly in favour of the acceleration, 
accelerated. Thus, it is laid down in Perkins (/), that, " if a man, seised of 
land devisablo in fee, devised it to a monk for life, the remainder 
to a stranger in fee, and tho devisor dies, the monk being alivo, 
in this case the remainder shall take effect presently.” [But Sir 
J. LeacJi , M. R., put this case on tho ground that the monk was 
actually dead in the eyo of the law (»*). So if land be devised 
to an attesting witness with remainder over, the remainder takes 
effect at once («).] 

So it was held by Gaictly, J., in Fuller v. Fuller (o), (though 
the case did not raise tho point,) that if the devisee of an estate 
tail refuse, tho devisee in remainder shall take immediately. And 
the same point, in regard to a dovisee for life, was maintained 
arguendo in Crammer's case (p). 

As to accelcr- The principle of these cases undoubtedly applies to the case of 
vocation of" a Revise of a life estate being revoked by the testator: [and this 
previous es- has boon so decided ( 17 ).] 

Tho doctrine evidently proceeds upon the supposition that, 
though the ulterior devise is in terms not to take effect in posses¬ 
sion until tho decease of the prior devisee, if tenant for life, or his 
decease without issue, if tenant in tail, yet that, in point of fact, 
it is to bo read as a limitation of a remainder, to take effect in 
overy event which removes tho prior cstato out of the way. Such 
a principlo is familiar in its application to the eftso of an estato 
for life being determined by forfeiture; and it seems not to be 
(as commonly supposed) contradicted by Carriek v. Errington (#■), 
whore a man settled [the equitable foe simplo of] lands to the 
use of T. E. (a papist) for life; remainder to trustees during 


(l) 567. See also ss. 567, 569 ; and 
Sliopp. Touchst. 435, 451. 

■(/«) 2 My. & K. 779. 

n) lull v. Jacobs , 3 Ch. D. 703.] 

(o) Cro. Kl. 423. [So -where devisee 
in tail died, though he left issue, Hut¬ 
ton v. Simpson , 2 Vem. 723; but see now 
1 Viet. o. 26, s. 32.] 

i p) Dy. 310 a. 

U) Lainson v. Zainson, 18 Beav. 1, 
i. M. & (x. 754.] 

(r) 2 P. W. 361, 6 B. P. C. Toml. 
391. [It is not stated in P. W. that the 
settlement was an equitable one, and 


consequently tho caso reads as if it 
were a direct authority that removal of 
tho prior estate brought tho estate in 
remainder of the trustees to preserve 
into possession; but boo Lora Hard- 
tcicke's statement of the case in Hop¬ 
kins v. Hopkins , 1 Atk. 597, and tho 
statement of tho case in Brown, and in 
6 Bac. Abr. Gwil. 128. An express 
provision that in a certain event the es¬ 
tate for life shall cease as if the devisee 
were actually dead, clearly points to ac¬ 
celeration, Uraveny. BrtJy, L. B., 4 Eq. 
209, 4 Ch. 296.] 
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T. E.’s life, to preserve contingent remainders; remainder to his 
first and other sons in tail male; remainder to W. E. The 
limitations in favour of the papist were, in tho then state of the 
law (*), void; and it was held, that the remainders were not ac¬ 
celerated, on tho special ground , that such a construction would have 
defeated the limitations to the first and other sons of T. E. [This 
special ground seems to resolve itself into tho common rule, that 
a contingent remainder in an equitahlo estato does not fail by 
the determination of tho previous estate, and it then necessarily 
followed, that the intermediate equitahlo interest during the lifo 
of T. E., boing undisposed of, resulted, according to another 
common rule, to the grantor. It was also argued that W. E. 
ought to be let in until there was issue of T. E., and then that 
such issue would be entitled: but Lord King said the Court 
would not “ take upon itself so to direct and displaco estates.” 
“ There is no case,” said Sir J. Itomilly, M. 11., in Sidney v. Wit - 
mer (£), “ in which the estato of a remainderman has been accele¬ 
rated for tho purpose of giving him a right to rent accrued 
before his estate took effect” (u). 

In somo cases, those for instance of a void limitation in tail, 
the result of deciding against acceleration would be to mako tho 
subsequent limitations void, as being, in that view, executory 
devises to take effeot on an event too remote, namely, tho indefi¬ 
nite failure of issue of tho intended devisee in tail. Any effect 
which might be attributed to this consideration must of courso 
bo extended to all cases alike, as a test of tho general principle, 
and not applied as a circumstance which ought to influence tho 
determination of the particular case where tho remainder would 
otherwise be void (•/*). 


Whether the same principles are applicable to quasi-remainders 
of personalty appears to be undecided. Sir J. RomiUy said not 
as a general rule ; though in the case before him lie hold that 
there wero special circumstances strong enough to create an ex¬ 
ception (y). In Lainson v. Lainson (s), where a remainder in 


(*) But now bco stat. 18 Geo. 3, c. GO. 

[(«) 25 Beav. 266. See further us to 
tlus ease and as to tho destination of 
interim rents, post Cli. XX. s. 1. 

(»}.See also Wade-Gery v. Handley , 
1 Cn. D. 653, 3 ib. 374; Chambers v. 
Brailtford , 18 Ves. 375 ad fin.; Andrew 
v. Andrew, 1 Ch. D. 414. But drifting 
clauses usually provide expressly or by 
implication for the destination of tho 
rents in tho meantime, Turton v. Lam- 


barde , 1 D. F. & J. 516; ICEyncourt v. 
Gregory , 34 Beuv. 36. 

[(r) See ante, p. 293. And see Be 
Colson's Trusts , Kay, 135, where tho en¬ 
joyment of an accumulation fund was 
accelerated, the devisees in tail of the 
estato for whoso benefit it was created 
having barred tho entail. 

(y) Eavestaffv. Austin, 19 Beav. 591. 
( 2 ) 23 L. J. Ch. 170. Compare David 
v. llees, 1 It. & My. 687, where stock 
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[freeholds was held to he accelerated by the revocation of the life 
estate, the remainder in leaseholds bequeathed on corresponding 
trusts was held by tho some Judgo to bo also acoelorated. And 
a similar dooision was mado by Sir 11. Malms , V.-C., in « Tull v. 
Jacobs (a). It is difficult to state any but a technical distinction 
on this head between real and personal estate. But if a void 
prior gift is made defeasible, and the subsequent gift is limited 
to take effect, in a particular event, and the very opposite or 
alternative of that ovent actually happens, the subsequent gift 
fails altogether, though the prior gift, boing void, is out of the 
way (ft).] 

The doctrine of acceleration underwent much discussion in 
TregomceU v. Sydenham (c), where a testator devised certain 
estates at S., subject to some terms of years, to the use of his 
son A. for lifo; remainder to trustees, during his life to preserve 
contingent remainders; remainder to the first and other sons of 
A. in tail male ; remainder to the eldest daughter of A. in tail 
general; with tho like remainder to his second and other daugh¬ 
ters, and divers remainders over. The testator then devised 
estates at D., subject to certain terms of years, to A. for life; 
remainder to his first and other sons in tail male; remainder to 
the second and other sons of tho testator in toil male; and, in 
default of his malo issue, as to that part of those estates called 
0., remainder to the use of the testator’s brother B. for life; re¬ 
mainder to his first and othor sons in tail malo, and, after several 
other remainders, remainder to the plaintiff J. for life; remainder 
to his first and other sons in tail male ; remainder to the testa¬ 
tor’s right heirs. And as to all othor his estates in D., to retain 
tho same for sixty years, and receive the rents and grant leases 
until the trustees should have received 17,500/., which they should 
apply to tho uses following: viz. when they should have received 
2,500/., to lay out the same, with the interest, in some real estate 
in certain parishes, and settle the estate so purchased on suoh 
person for life as, by virtue of his said will, should then be in 
possession of his estate at S., or in case, by suffering a common 
recovery, that estate should be in other hands, then on such per¬ 
son as would, in case no recovery had been suffered, have been 
in possession of tho same; and so, from time to time, as soon as 
the further sum of 2,500/. should be raised, until the whole 

[was bequeathed in trust for A. for life, not accelerated. 

remainder to B. for life: by codicil an (a) 3 Ch. D. 703. 

annuity to A. was subHtittitcd for his (b) Lomasv. Wright, 2 My.&1L 769.] 

life estate, and B.’u interest was held (r) 3 Dow, 194. 
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17,500/. should ho so raised, should lay out the same in lauds as ohapteb xvni. 
thereinbefore directed, to he settled on the several persons os ~ 
should be, or should have been, in case no such common recovery 
had been suffered at each of tho said times, in possession of his 
S. estate, with such remainder on each of the said settlements as 
might continue tho said estates in tho blood and name of the 
St. Barbes; and, after the said 17,500/. should bo so raised, then 
to raise the further sum of 2,500/., to bo laid out in some real 
estates in some or one of tho parishes of I)., E., &o. and to settlo 
the said estate so purchased on such person for lifo as, by virtue 
of that his will, should then be in possession of the estate of D.; 
or, in case of suffering a common recovery or otherwise, his said 
estate should bo in other hands, then on such person as would, 
fn case no recovery had been suffered, have boon in possession 
of the same by virtue of his will, with such remainder as might 
oontinue the samo in the name and blood of the Sydenhams. And 
after the mid two sums, amounting to 20,000/. and expenses, should 
be raised for the said uses , or determination of the said term of sixty 
years, then to tho use of the testator’s brother B. for life, with 
remainder to his oldest and other sons in tail male ; and, after 
such other remainder as he had limited with respect to the first 
part of his D. estate, remainder to J. the older plaintiff, for life; 
remainder to his first and other sons in tail male, with the ulti¬ 
mate remainder in fee to tho testator’s right heirs. The testator 
died, leaving A., his only son, and two daughters. A. died 
in 1799, leaving his grandson T., the only son of one of his 
daughters, his heir-at-law. A., B. and several of the interme¬ 
diate devisees (d), having died without issue male, the plaintiff 
J. the elder, became entitled to an estate for life in possession in 
the property at C., and plaintiff J., the younger, (his eldest son,) 
to an estate in remainder thorein. T. was tenant in tail of the 
S. estato; and, as to the second part of the I). estate, tho trusts 
of the term had not been executed. On a bill filed by J. and J. 
the younger to have the trusts of the term declared void as tend¬ 
ing to a perpetuity, and that the residue should be assigned for 
their benefit, the Court of Exchequer declared the trusts to be 
void, and the term to attend the inheritance. But the House of Term for rais- 
Lords, on appeal, reversed the decree; declaring, first, that the 
trusts of the term wore not void in their creation, but became so void purposes 
in event, the trusts for raising the money being valid; but that to t1io°heir? ng 

(d) It is stated in tho report that they died in the testator’s lifetime, but 
this appears to be a mistake. 

J.—VOL. I. 


F V 
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chapter xyir, of settling the lands to uses being void as too remote, in conse- 
quenco of its Happening that the person then in possession, and 
to whom, therefore, an estate for life was to bo limited with re¬ 
mainder to his issue, was one who was not in existence at the 
testator’s death (e). Secondly, (and tins is the point material 
to .the presont discussion,) that the trusts of the term resulted 
for the benefit of the heir-at-law of the testator (/). 

The argument of Lord Redmhile and Lord Eldon, upon which 
this part of their decision turned, was, that tho land, not being 
given over until “ from and aftor” the raising of tho money, the 
intermediate interest was evidently not included in the devise, 
and, therefore, went to tho heir. The interest given to the de¬ 
visee was exclusive of, and with a deduotion of, that sum. “ The 
testator, then,” observed Lord Eldon, “has said that the devisees 
shall not take it. The polioy of tho law will not permit tho 
uses for which the testator intended it to take effect; and in 
such a case, in the absence of any expression of intention on the 
part of a testator with respect to a purposo which tho law will 
allow, the doctrine of law is, that he shall take tho interest who 
takes independently of all intention, and on whom tho law 
casts it. On these grounds, I agree that the money must be 
raised and applied for the benefit of tho heir, and not of the 
devisees (g). 

Remark on It is evident that tho two points decided in D. P. had no neces- 

Isydenham . V ’ sar y connection; or, in other words, that tho deciding tho heir 
to be entitled was not a consequence of holding the trusts of tho 
term to bo void in event only, and not in their creation; for 
Lord Eldon expressly laid it down, that, if tho trusts had been 
to raise 20,000/. for charities, (in which case they would have 
been clearly void ab initio,) and after the sum had been raised, 
then to tho devisees, as tho intention would not have been in 
their favour, tho heir would have boon let in (h). 


Term for 
years, trust 
being satis* 
fled, or not 
arising, 
attends in¬ 
heritance for 
the bonefit of 
devisee. 


It is clear, however, that where a term of years is created for 
particular purposes, and tho land subject thereto is devised over, 
tho term, after the purposes of its creation aro satisfied, or im¬ 
mediately, if those purposes do not arise, attends the inheritance 
for the benefit of the devisee. And such was the decision in 


(e) On this point, vide ante, p. 276. 
[(/) Lord tit. Leonards in Law of 
Prop. p. 362, says “ I prefer tho de¬ 
cision of the Exchequer."] 

{g And with this doctrine the cases 
on the statute restraining accumulntion 
of income (ante, p. 311) seem to agree. 


[(/<) But in tho cose put not only the 
gift of the 20,000/., but also the term 
would havo been void ab initio (ante, 

! >. 226), and the reversioner, and not the 
leir, would then have bccomo entitled 
in possession. See Williams v. Good- 
title, 5 M. & By. 757, post, p. 680.] 
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Davidson v. Foley (i), although the nature of the trust and the ex¬ 
pressions of the testator afforded an argument in favour of a con¬ 
trary construction. The testator devisod lands to trustees, their 
executors, &c., for ninety-nine years, Upon tho trusts after men¬ 
tioned, and, after the expiration or other determination thereof, 
and subject thereto, to A., testator’s son, for life, remainder to 
his first and other sons in tail malo. Another term was created, 
in tho same manner, of property similarly given to B., another 
son, and his sons in tail male. The trusts of the respective forms 
wore for the trustees, in their discretion, to pay testator’s two sons 
an annual allowance, not oxcooding a given sum, hut so as that 
they should hare no estate or interest in the rents of the property for 
their lives, other than the trustees, in their discretion, should 
think proper; and then to pay off a certain mortgago; and then 
to pay certain debts of his sons, but so that tho testator’s sons’ 
creditors should have no lien upon tho land; and, after the de¬ 
cease of his sons , and the payment of tho mortgage-money and 
debts before mentioned, and tho costs, the terms were to attend 
tho inheritance. Lord Thurlow was of opinion, that, as tho pur¬ 
poses for which the terms wero created were exhausted, the terms 
attended the inheritance for tho benefit of tho tenants for life. 
It had been ingeniously argued, he said, that these were trusts 
extending beyond tho lives of tho sons, and that, if thoso trusts 
wore sufficient, the sons wero to have no interest for tlicir lives. 
But tho nature of a resulting trust was, that it was such as had 
escaped the attention of tho testator, and that here tho intention 
of raising a trust beyond tho payment of debts was totally un- 
expressod. No trust could be raised upon tho terms used. 

Lord Thurlow’s masoning evidently assumes that tho devises, 
subject to the term, comprised all the interest not actually ab¬ 
sorbed by the trusts of such term; and this may serve to recon¬ 
cile some expressions in his judgment, which might otherwise 
seem to warrant a conclusion moro favourable to the heir than 
to tho devisees. 

The same principle was applied where a term for years was 
devised, upon trusts to be thereinafter declared, (but which were 
not declared,) with devises over on the “expiration or sooner 
determination ” of the term, the words “ subject thereto,” though 
not actually occurring in the will, being by force of tho intention 
appearing upon tho general context, supplied. As, in Sidney v. 

(i) 2 B. C. 0. 203. See Lord Eldon's judgment in Sidney v. Shelley , 19 Vos. 364. 

r r 2 
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Shelley ( k) f where A. devised lands to trustees and their heirs, to 
the use of them, their executors, <&c., for ninety-nine years, “upon 
the trusts hereinafter expressed and declared concerning the same, 
and from and aftor the expiration or other sooner determination 
of the said term of ninoty-nino years,” he gave the said lands to 
several persons for life and in tail; and the will contained no 
declaration of the trusts of the term: it was strongly contended 
that the trusts resulted to the heir, chiefly on tho authority of a 
dictum of Lord Jlardiriche (/), in a case wherein a term of ninety- 
nine years having been created by settlement, without any de¬ 
claration of trust, he is made to say, upon the question whether 
thore was a resulting trust for tho settlor, “ It has been deter¬ 
mined so in tho case of voluntary settlements and wills;” dis¬ 
tinguishing a settlement for valuable consideration. But Lord 
Eldon , in the principal case, decided that tho testator, having 
created a term for ninoty-nino years, upon trusts to be after¬ 
wards declared, and, at tho expiration or sooner determination 
of that term, having devised those estates in such a manner as 
that the actual enjoyment of them was clearly intended; tho 
termors having nothing for their own use, and ho not having 
declared any trust, the result was exactly the same as if some 
trust had been declared, which it became unnecessary to satisfy, 
or which was satisfied after his death. lie considered that the 
will was to bo read as if the words “ subject to the trusts thereof ” 
wore in it. 

Lord Eldon observed, that, if the limitation had been simply 
to the trustees, without reference to any trusts, however mon- 
strouB the supposition with reference to the intention, the sub¬ 
sequent devisees must have taken subject to the term. 

[If the limitation of tho term itself is void, as where trusts 
are declared in favour of a charity, the devisee of tho freehold is, 
of course, immediately entitled in possession (in). 

The doctrino of acceleration does not extend to estates limited 
under powers of appointment; where, if the particular estate 
fails, the remainder continues such, and the estate, during the 
life of tho intended taker, goes as in default of appointment (»).] 


(A) 19 Vcs. 352. there cited, and Reid v. Reid, 25 Beav. 

if) In Btvicn v. Jones, 1 Atk. 191. 469, in which the remainder as well 

A note of this dictum, found among as tho particular estate fails. In 

Lord Northing Ion'8 papers, coincided. Crarenv. Brady, L. R., 4 Eq. 209, 4 Ch. 

[(»») Williams v. Goodtitle , 5 M. & 29C, the remainder was expressly ac- 

Ry. 757. eelerated. In that case, 4 Eq. 214, 

(») Per Sttgden, C., Crozierv. Orozicr, Romilly, M. R. cites as applicable to 
3 D. & War. 365, 366; Sugd. Pow. tho general question of accelerating an 
508, 8tli ed. And distinguish tliecasos appointed remainder some observations 
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DEVISE DURING MINORITY WHERE TIIE MINOR DIES. 


Sometimes an estate is made to determine at the majority of 
a minor; and it happens that he dies under age: whence arisos 
the question, whether the devisee is entitled to hold the estate 
until the minor would, if living, have attained the prescribed 
age; or whether the devise over (for it has generally, though not 
necessarily, happened that thero is such a devise) is accelerated. 

In Carter v. Church ( o ), A. devised lands to his daughtor in 
fee, and declared that his executors should receive the profits 
until she attained twenty-one, towards payment of his debts and 
legacies. The daughter died when five years old. The Lord 
Keeper was of opinion that the charging the profits until the 
daughter attained twenty-one, amounted to a term until sho 
would, if living, have attained that age. 

So, in Coates v. Needham (p ), where A. devised lands to 0. 
and D. and their heirs, upon trust, to receive the rents until his 
son AV. should attain the age of twenty-one years; and pay one- 
third to the testator’s wife in lieu of dower; and out of the other 
two-thirds to raise portions for his daughters; and devised all 
to AY., when twenty-one, in tail; and, in default of such issue, 
then over. AY. died under tho ago of twenty-one, without issue; 
the widow afterwards died before AV. would, if living, havo at¬ 
tained that ago; and it was held, [according to the first report 
of the case (y), which is probably tho correct one (>■), that the 
wife’s administrator was entitled during the term for which tho 
minority would have lasted; but, in a subsequent case on tho 
same will it was held] that tho wife’s third for such period was 
an interest undisposed of, and went to the testator’s heir, on tho 
ground that nothing was given to the devisees until AY. attained 
(or, rather, would Jiave attained) his majority, and died without 
issue. 

On the other hand, in Manficld v. Da yard («), where A. de¬ 
vised lands to his wife until 33., his eldest son, should attain 
twenty-one; and, when he should attain that age, to him in fee. 


[of Sir E. Sugden in Crazier v. Crosier, 
■which appear to refer only to the ques¬ 
tion whether under an appointment tho 
failure of the particular estate involved 
also tho failure of the remainder; and 
stops' just short of the passago cited 
above in tho text.] 

(o) 1 Ch. Ca. 11?. 

\p) 2 Vcm. 65, \Levet v. Needham, ib. 
138, which states tho decision in Coates 
v. Needham wrongly. 

(?) 2 Vcm. 66. 


(r) The decree is given in Mr. Raith- 
bi/'s edition from liog. Lib., but he 
Htates that he could not find any decree 
in Revet v. Ninth am,’] tilt) most singular 
feature in winch case is, the holding tho 
interest of tho wife to havo ceased at 
her death. If, qh the Court assumed, 
a term was absolutely carved out of the 
inheritance, clearly words of limitation 
were not necessary to vest it in the wife 
with the transmissible quality of per¬ 
sonal estate. 

(*) 1 Eq. Ca. Ab. 195, pi. 4. 
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Whether, un¬ 
der devise to 
A. during mi¬ 
nority of B., 

A. ’s estate de¬ 
termines on 

B. ’s decease 
during 
minority. 
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RESULTING TRUST TO THE HEIR. 


chatter rvin. 13. died at the age of thirteen; whereupon his heir-at-law claimed 
the rents from his death. The L. C. held, that the heir was en¬ 
titled, for that the wifo’s estate determined at the death of tho 
son, whose estate in fee, which was vested at the testator’s death, 
took effect in possession on that event. 

One of the reasons assigned for this adjudication was, that tho 
land was not devised to the wife for the payment of debts; [and 
this agrees ■with Boraston’s case (t), where a testator devised lands 
to his executors until such time as his grandson, Hugh, should 
accomplish his full age of twenty-one years, and the mean profits 
to he employed by his executors towards the performance of his 
will. Hugh died at the age of nine years; and it was argued 
by Coke, that the term of tho executors did not thereby cease, 
because it was to be intended that tho testator had computed 
that tho profits to bo taken of his lands by his exocutors, during 
the minority of his grandson, would suffice to pay liis debts and 
perform his will, and that he did not intend that it should de¬ 
termine by the death of his grandson, for then his debts would 
remain unsatisfied and his will unperformed, which was granted 
by tho whole court (it). 

This argument was adopted by Sir J. Jelq/U , H. E., in Lomax 
v. Uolmedon (.r), in which he distinguished the cases where such 
an interest was created for a particular purpose, as for a fund for 
payment of debts (which he said was Borastoa’s case), from tho 
cases where no such intention appeared: in these latter he said 
tho interest would absolutely determine by the death of tho party 
under the age specified in tho will. It is plain that here] the 
existence of tho minority supplies tho sole occasion and motive 
for the creation of the estate in question (//)., [Tho principle of 
these authorities is clearly unaffected by tho circumstance of tho 
specified purpose being insufficient to exhaust tho whole proceeds 
of the term. The construction is that the testator has made 
his own computation, so that the estate must endure until tho 


[(/) 3 Co. 10 u. 

(«) 3 Co. 21 a. 

(.c) 3 P. W. 176. See also Swat v. 
Heal, Lane, 6G, where tho term was 
held to endure beyond tho death of tho 
minor under age, for the termor's own 
benefit, which was therefore the “par¬ 
ticular purpose” in that case. 

(y) See Castle v. Bate , 7 Bcav. 296. 
If tne person to whom the intermediate 
interest is given should die during tho 
minority, the same reasons (i. c. “the 
existence of the minority”) will givethc 


interest to his representatives during 
tho remainder of the terms See Laxton 
v. Btdlc, 19 Bcav. 321. Whero it is a 
class during whose minority the incomo 
of property is given, the estate will 
contiuuo while there is a chance of any 
persons becoming members of the class, 
though none may for the timo being bo 
actually in existence, o. g., during tho 
lifo of a parent whose children’s mino¬ 
rity is contemplated, semb. Condmtt v. 
Soane, 4 Jur. N. S. 602.] 
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[regular expiration of the term, and if any part of the beneficial chaptebxvui. 
interest is undisposed of, it must result to the heir-at-law.] ! 

Sometimes it happens that real estate is devised to a minor Postponement 
contingently on his attaining twenty-one, with a devise over in ri^not^-" 
the event of his dying under that age; in which case, though, tendod to de- 
under the original devise, if construed to he contingent, the pro- V1SCC8 over * 
perty would during the minority have devolved to tho heir-at- 
law of the testator as real estate undisposed of; yet, on tho minor 
dying under age, the devise over, not being subject to the post¬ 
ponement affecting tho original devise, takes effect in possession. 
immediately (z). 

(z) Chambers v. Braihford 18 Vcs. 308. 
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CHAPTER XIX. 

DOCTRINE OF CONSTRUCTIVE CONVERSION. 


I. Money considered as land, and vice 
versa. Distinction between abso¬ 
lute and qualified Concerting 
Trusts. 

II. Election to talce Property in its 
actual State. 

III. Effect when Legatee's Enjoyment is 
apparently postponed until Conver¬ 
sion , and, generally , as to relative 
Eights of Legatee for Life and 


ulterior Legatee under residuary 
Clauses. 

IV. Destination of undisposed of Inte¬ 
rests in Property directed to be con¬ 
verted. Doctrine of Conversion as 
between Claimants under Will and 
real and personal Eepresentatives 
of Testator. 

V. Effect of Endure by Lapse , or other¬ 
wise, of pecuniary Gifts out oj 
Proceeds of Land. 


I. On the principle that equity considers that as dono which 
ought to havo been done, it is well established that “money 
directed to bo employed in the purchase of land, midland directed 

land, ana vioo A x # # 

versa. to be sold and turned into money, arc to be considered as that 

species of property into which they aro directed to bo converted; 
and this in whatever maimer the direction is given: whether by 
will, by way of contract, marriage articles, settlement, or other¬ 
wise; and whether the money bo actually deposited, or only 
covenanted to be paid; whether the land is actually conveyed, or 
only agreed to be conveyed. The owner of the fund, or the con¬ 
tracting parties, may make land money, or money land” (ft). It 
follows, therefore, that every person claiming' property under a 
will or settlement directing its conversion, must take it in tho 
character which such instrument has impressed upon it; and its 
subsequent devolution and disposition will bo governed by the 
rules applicable to property of this character. This doctrine is 
founded in j ustice and good sense: since it would bo obviously un¬ 
reasonable that the condition of the property, as between tho re¬ 
presentatives of the parties beneficially interested, should depend 
on the acts of persons through whom, instrumentally, the conver¬ 
sion is to be elf ected, and in whom no such discretion is expressed 

(a) Vide Sir Thomas Sewell's judg- Partridge, 5 Ves. 39G. [As to conver* 
ment in Fletcher v. Ashburner, 1B. 0. C. aion by contract, vide ante, pp. 62, 162. 
499, whose statement of tho doctrine in None on voidable contract, as, on pur- 
those tormswas commended for its no- cjiaso by trustee for ealo, Ingle v. Ei- 
curacy by Lord Aleanley, in Wheldale v. chants, 28 Bcav. 861.] 


Money to be 
laid out in 
land con¬ 
sidered as 
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GENERAL EFFECT OF A CONSTRUCTIVE CONVERSION. 


to bo reposed. The principle is, besides, too well supported by 
numerous authorities (A), to bo called in question at this day. 

Thus, money directed to be laid out in land, and settled on A. 
in fee, is, though not actually laid out, descendible as real estate 
to the heir, is subjeot to tenancy by the curtesy (c); is not liable 
(otherwise than real estate is liable) to simple contract debts (d ); 
and passos undor a devise of lands, tenements, and heredita¬ 
ments (e), in a will sufficiently attested to pass real estate; [and 
will not pass under a general bequest purporting to include per¬ 
sonal estate only (/)]. 

On the same principle, where, under the old law, a person 
entitled to the feo simple, in possession or reversion, of lands to 
be purchased, devised them by a will executed before tho actual 
conveyance, tho lands subsequently purchased woro bound in 
equity b] r tho devise {</). 

So, in the convorso case of real estate, whether freehold or copy- 
hold, being directed to be sold, and tho proceeds bequeathed to 
A., who, after surviving tho testator, happens to die before the 
salo, tho property devolves to his personal, not his real, repre¬ 
sentative, with all tho incidental qualities of personal estate (/*). 

It is true that, on one occasion (/), Lord Lomjhboroiujh doubted 
whether, in such cases, there was any equity between tho real 
and personal representatives; suggesting that they were rather 
to take according to tho stato in which tho property was found. 
But this solitary dictum lias been completely overruled by sub¬ 
sequent Judges, who, following the earlier cases, have confirmed 
the rule before stated (A). 

The doctrine, of course, applies where the ultimate destination 


(4) 2 Kol). 841; 2 Vcrn. 5.3; Fre. Cli. 
543, cited 2 Vern. 58; 1 Vcrn. 3-15; 2 
Veru. 20; 1 Eq. Ab. 273, pi. 5; 1 Eq. 
Ab. 274, pi. 6; 2Vom. 101; ib. 205; ib. 
60G; 1 P. W. 172; Pro. Ch. 400; 1 Eq. 
Ab. 175, pi. 5; 3F. W. 212; On. t.Talb. 
80; 1 P. W. 204; ib. 483; 1 B. P. C. 
Toml. 207; 3ib. I; ib. 148; 2Atk.4.52; 

3 Atk. Ill; 3 ib. 254; 1 B. C. C. 221; 
7 B. F. C. Toml. 530; 1 B. C. C. 497; 
ib. 505; 2 Kee, 653. 

(c) Swectappley. Bindon, 2 Vom. 530; 
Cunningham v. Moody, 1 Vcs. 174; Dod¬ 
son y. Hay, 3 B. C. O. 401. 

Id) Lawrence v. Beverly, 2 Iveb. 841; 
now boo Ch. XLVT. s. 1. 

(e) Linyen v. Souiray , 1 P. W. 172; 
Shorn- v. Shorn-, 10 Mod. 39; Harvey v. 
Aston, 1 Atk. 304; Gnidot v. Gnidot, 3 
ib. 251; llashleighy. Master, 1 Vcs. jun. 
201, 3 B. C. C. 99; Hickman v. Bacon, 

4 B. C. C. 333; Green v. Stephens, 12 


Vos. 419, 17 ib. 6-1. 

[(./') GilHes v. Longlands, 4 De G. & 
S. 372; and see Jtichards v. Att.-Gen. 
of Jamaica, 13 .Tur. 197; Be Dodder's 
Settlement, 5 D.M. & G. 890; Be Skcggs, 
2 D. J. & S. 533.] 

(y) Sec Lord Coirper's judgment in 
linyen v. Sou-ray, as reported 1 Eq. Ca. 
Ab. 175, pi. 5. Such a question can 
hardly arise under a will made or re¬ 
published since 1837. 



(k) Whcldalc v. Partridge, 5 Vcb. 388, 
8 Vcs. 227; Thornton y. Hawley, 10 Ves. 
129; Biddnlphy. Biddulph, 12Ves. 161; 
Green y. Stephens, ib. 419, 17 Ves. 64; 
Kirkmany. Miles, 13 Ves. 338; Triquet 
v. Thornton, ib. 315; Van v. Barnett, 19 
Vcs. 102; Ashby y. Palmer, 1 Mer. 296, 
and stated post; Stead v. Kewdigate, 2 
Mer. 521. 
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CHAPTER XIX. 


Cases illustra¬ 
tive of tho 
doctrino. 


General doc¬ 
trine denied 
by Lord 
Loughborough. 


His dictum 
overruled. 


Double con¬ 
version. 
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CHAPTER XIX. 


No conversion 
unless a sale 
intended. 


Effect of 
words giving 
an option as 
to invest¬ 
ments. 


Cases where 
money 1ms 
been held 
converted. 

J Earlom v. 
Saunders. 


of the property ia to he reached hy several gradations. Thus, 
land directed to he sold, and the proceeds to ho invested in land, 
will, though neither conversion has been actually effected, he 
regarded as real estate (/). 

[In order to ■work a constructive conversion, an actual sale or 
purchase either immediately or in future, and either absolutely 
or contingently at a specified time, must he directed expressly or 
impliedly. A direction that real estate shall not he sold hut shall 
he considered as personal, or vice versa, is insufficient (m), since 
the law does not allow property to ho retained in one shape, and 
yet to devolve as if it were in another, llut where a sale is not 
expressly excluded, such a direction would generally amount to 
a trust for sale (n). 

Where a trust is in form optional to invest money, either in 
the purchase of fee simple lands or leaseholds, or on securities 
hearing interest,;tliero will he no constructive conversion of the 
money into land, unless the trusts or limitations declared of the 
fund are such as are applicable only to fee simple property, and 
can he properly carried into effect only by the purchase of such 
property (o ); where the trusts are applicable solely to personalty, 
or may he adapted cither to personalty or fee simple lands, the 
money will ho deemed unconverted. 

And first as to tho cases whero money has been held to ho 
converted. In Earlom v. Saunders (/)), lands were devised to 
trustees to the use of the testator’s wife for life, with remainder 
to his first and other sons in tail male, with remainder to his 
daughters in tail, with remainder to two persons as tenants in 
common in fee; and money was bequeathed to trustees to he laid 
out in the purchase of lands or ant/ oilier .seen(tit/ or securities as 
they should think proper and convenient; and the testator directed 
that the lands and securities should he made to and settled on 
the trustees, their heirs and assigns, in trust and to the use of his 
wife for life, and after her decease to such uses and under such 
provisions, conditions and limitations as his lands before devised 
were limited; Lord llardiciclce, on tho ground that if tho money 
was laid out on securities which were personal, all tho limitations 


(/) Sperling v. Toll, 1 Vos. 70; Pearson 
v. Lane, 17 Vos. 101. [In such a case, 
wliero part of the land has been Bold 
and the money not yetre-invested, tho 
money will not pass under a devise of 
all tho testator’s interest in the land, if 
thero is any part unsold to answer the 
description. Re Redder'8 Settlement , 5 
D. M. & G. 890. 


(>n) Alt.-Gen. v. Mangles, 6 M. & 
Weis. 120. 

(«) Tail v. Laihbury, L. R., 1 Eq. 174; 
Johnson v. Arnold, 1 Vos. 1C9. 

(o) Seo l)e Beauvoir v. lie Beauvoir, 3 
II. L. Ca. 524. 

(p) Amb. 241; see also Johnson v. 
Arnold, 1 Ves. ICO; Mcure v. Meure, 2 
Atk. 205. 
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[might not take place, considered the money to bo constructively chaptebxix. 
converted. 

In Cowley v. Hartstonge (q), the point was much considered. Cowley v. 

The trust was to layout monies “either in the purohase of lands Hartaton 9 e ' 
of inheritance, or at interest, as my trustees shall think most fit 
and proper, and then upon this further trust, to pay the rents of 
the said lands of inheritance, or the interest of the monoy, &c., 
to H. for his life,” and then followed a series of limitations of 
estates for life and in tail to the sons and daughters of H., and 
to other persons in strict settlement. It was held ip. I). P. that 
taking tho whole will together, the testator contemplated an in¬ 
vestment in land at some time or other , and there was therefore a 
constructive conversion. There was an ultimate limitation to tho 
testator’s right heirs, executors and administrators; but Lord Itcdes- 
dalc said the moaning of that was merely that if all the previous 
limitations failed before tho death of H. there was no further cause 
for investing in land, and tho personal estate might be left to go 
to the testator’s next of kin, and the real estate to the heir. 

In Hereford v. Ravenhill (>•), fee-simple estates were devised 
in strict settlement, and money was bequeathed upon trust with 
consent to be invested in tho purchase of freehold, leasehold , or 
copyhold messuages, lands or hereditaments, which were to bo 
conveyed, settled or assured to tho like uses, &c. as the hcredita- ' 
ments thereinbefore devised stood limited. There was, also, a 
power to invest at interest till a purchase could be made. Lord 
Langdale , M. It., decided that this was a trust for conversion, and 
observed that tho case beforo him differed from Walker v. Den no 
(presently noticed), in that the leaseholds to be purchased in that 
case were to bo fgr very long terms of years. This difference is 
not very apparent; but the limitations in the several cases were 
such as easily to load to different conclusions. 

In Cookson v. Rcay (s), the testator directed a sum of monoy Cookson v. 
to bo invested in land or other securities for his son John, tho s,emj ' 
interest of such monoy or produce of such lands to be paid to 
him for his life, and if ho married with consent, and made a 
proper settlement on his wifo, that the remainder should go to 
such child or children as he might have lawfully begotten, and 
on failure of these to the tostator’s son Isaac and his heirs for 
ever. Lord Langdale, without deciding the point, said that, upon 
tho authorities of Earlom v. Saunders and Cowley v. Hartstonge, 
he was inclined to consider the money as directed to b.e laid out 

(«) 6 Bcav. 22. 


//) 1 Dow, 361. 
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Ashworth. 


Cases where 
money lias 
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converted. 

Curlings.May. 


Vanv.Harnett. 


WIIAT WORDS WORK 

[in fho purchase of land, and that the direction to invest on 
some other securities had reference only to the time which might 
elapse before a purchase of land could be prooured. On appeal to 
D. P. (/), Lord Brougham inclined to tho same opinion by reason 
of the words “ remainder” and “ heirs” in the limitations to the 
children and Isaac. It would Beem that “ heirs” alone would 
not have supported this conclusion (u). However, assuming 
that the will had converted the money, the decision was that the 
beneficiaries had reconverted it. 

In Simpson v. AsJurorth (x), the testator gave to his daughter 
C. 4000/. out of liis personal estate, and directed his executors 
to pay her tho interest of 2000/. till she attained the age of 
twenty-one years. lie also directed his executors or the sur¬ 
vivor of them, as soon as convenient after his decease, to pur¬ 
chase an estate, not to exceed 2000/., for her use and her lawful 
heirs, the daughter to come into possession, with the accumula¬ 
tions, at her ago of twenty-one years. If the land was not 
bought before she attained that age, slio was to receive the 
4000/., and to give security for 2000/., to be returned, if she died 
without lawful heirs, to the testator’s sou and daughters that 
should have heirs, share and share alike, and provided the land 
be purchased, to be returned in the same manner. Lord Lang- 
dak held that tho 2000/. was intended to bo converted at all 
events, and that the daughter took an cstato tail. Applied to 
personal estate the gift over on the death of tho daughter with¬ 
out heirs (/. o. heirs of her body) would have been void for re¬ 
moteness ; which of itself, according to Earlom v. Saunders , was 
strong reason for deciding in favour of the conversion. 

Next, with respect to tho cases in which it was held that there 
was no conversion. 

In Curling v. Mag (y), the trust was to lay out money in the 
purchaso of lands, or put the same out on good securities, upon 
trust for the separate use of II., her heirs, executors and adminis¬ 
trators. The money never having boon laid out, Lord Talbot 
decreed the administrator of II. to bo entitled. 

In Van v. Barnett ( 2 ), lands were devised to trustees to be 
sold, and the produce, with the consent of certain persons, was 
directed to be laid out in the puryhaso of lands or in government 
securities, and the latter trust was held not to operate as a re¬ 
conversion, the trusts declared of the fund in its ultimate state 

[(?) CooTcmn v. Cookson, 12 Cl. & Fin. (r) G Bear. 412. 

121. (.»/) Cited 3 Atk. 265. 

(m) Atlucllv. Attwell, L. R., 13 Eq. (r) 19 Vea. 102. 

23; Walker v. Denne , 2Ves. juu. 170. 
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[not being such as to show that a re-investment in land at some 
time or other was intended («).] 

In Walker v. Dome (&), where money was directed to be laid 
out in (freehold) lands, or long terms of yoars, in trust for A. for 
life, and afterwards for her children and their heirs, but if thero 
should be no child or heirs of her body living at her death, then 
for the testator’s right heirs, Lord Lowjliboroutjh held that it was 
not converted into realty so as to escheat to the Crown on failure 
of heirs, there being an option in the trustees to have it laid out 
in either species of property. Indeed ho doubted whether, oven if 
there had been no such option, the Crown could havo claimed. 
13ut his doubt appears to have referred as well to the general 
doctrine, as to its effect in regard to escheat. There would seem 
to be considerable difficulty in supporting the claim of the Crown 
to have the money laid out in such a case, escheat being a conse¬ 
quence of tenure, and, therefore (it should seem) inapplicable to 
equitable interests of every description (c). 

[Sometimes thero is no express trust for conversion, but the 
accompanying directions are such as lead to an implication that 
conversion was intended; as, where real and personal'estate 
was devised to trustees in trust to “invest” the same in the 
funds (d) ; and, again, where leaseholds were given upon the 
same trusts and subject to the same powers as those declared 
of tho moneys to arise by salo of property previously given in 
trust for sale (c). But the samo inference is not necessarily 
to be drawn from a trust to divido into several shares, even 
though the trustees havo an express power of sale (/): or though 
they are directed to “ invest” some of the shares; as in Cor nick 
v. Pearce {(/), whqpe a testator devised all his real and personal 
estate to trustees upon trust to receive and apply tho rents, 
issues and proceeds for the benefit of his two daughters until the 
youngest should attain the age of twenty-one, and then to divido 
the whole of his estate and effects into two equal moieties, one 
moiety to be divided between his two daughters equally, and the 
other moiety to be placed out by the trustees on government 
or real securities, the dividends and interest to bo paid to the 

[(«) See also Bigg* v. Andrews, 5 Sim. 

424; Rich v. Whitfield , L. It., 2Eq. 5811, 
where however the point was rather as¬ 
sumed than* decided.] 

(b) 2 Ves. jun. 170; see also Van v. 

Barnett, 19 Ves. 102. 

[(c) Sec 3 My. & K. 494; ante, jf. G8, 
n. (y). 

{tl) Affleck v. James, 17 Sim. 121. 


CHATTED XIX. 


Walker v. 
Donne. 


Doctrine of 
conversion in 
regard to 
escheat. 


Implied trust 
for conver¬ 
sion. 


Comtek v. 
Pearce. 


(r) Marten v. Markbg, 18 Boav. 196. 
The question arose upon a claim by 
tenant for life to enjoy leaseholds in 
specie. See also Tail v. Lathbury, L. R., 
1 Eq. 174, ante, p. 586. 

(/) Greenway v. Greemray, 29 L. J. 
Ch. G01, 605, 2 D. F. & J. 128; Lucas 
v. Brandreth, 28 Bcav. 273. 

(y) 7 Hare, 477. 
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chawed xix. [daughters during their lives, and upon tho death of the daugh¬ 
ters, “ upon trust to divide the moneys and effects amongst tho 
children equally.” If either of the daughters should die leaving 
a husband surviving, the testator directed that the husband should 
enjoy her share for his life, and upon his decease that such share 
should come back to the surviving daughter, her executors, ad¬ 
ministrators and assigns. It was held by Sir J. Wig ram, V.-C., 
that there was no diretit ion which required a conversion, except 
as to tho moiety to be settled; as to that moiety alone was any¬ 
thing to be done which made a sale necessary ; and the words 
applied only to a moiety after a division had been made. But 
in Mower v. Orr (//), where a testator, after stating that his pro¬ 
perty consisted, of copyholds, leasehold houses, merchandize in 
Australia, cash at his bankers and in the publio funds, and that 
as it was so scattered about and not realized he could not state 
what ho should die worth, divided it into twenty shares, sixteen 
of which he disposed of by giving a certain number to each of 
his three sons absolutely, and, as to the remaining four, ho gave 
two to his daughter absolutely and two to bo invested in tho 
funds for the use of her children; and he appointed two of his 
sons executors, requesting them to get his property togothor and 
divide it according to his intention. It was held by the same 
Judge that the testator must bo understood as directing a con¬ 
version of his copyhold estate into personalty. Tho Y.-C. said 
that the division of the entiro property into a number of shares 
and the directions as to the investment and disposition of some 
of such shares precluded tho supposition that he intended the 
copyholds to remain unsold. In Comtek v. Pearce it appeared 
to him tho purposes of tho will would, in tho, circumstances of 
that case, be effected without a conversion of the whole estate : 
there was a direction that the estate should bo enjoyed in specie 
until the division, and the litoral construction of the will did not 
require a sale of tho whole estate either for the purpose of the 
division or tho settlement of a moiety. 

This distinction is not very tangible. Tho Y.-C. did not 
expressly advert to the testator’s request “ to get his property 
together,” though in other cases much reliance has justly been 
placed on similar directions, coupled with an express power of 
sale, as indicating a desire to form tho whole property into one 
common fund by the means pointed out, viz. by sale (*).] 

[(A) 7 Hare, 475. (») Burrell v. BasJcerfieUl , 11 Seav. 

525; Re Cookes 1 Contract , 4 Ch. D. 454.] 
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A provision that, until land bo purchased, the money shall be 
placed out on security at interest, does not prevent its receiving 
the impression of real estate instanter (A-), this being a more tem¬ 
porary arrangement; [unless it appears, as of course it may, 
from other parts of the instrument, that the arrangement is not, 
in fact, intended to be merely temporary; for instance, if by a 
final disposition of the capital fund, in certain events, as money, 
it is shown that tho conversion is to take place only in the alter¬ 
native ovents (A). 

A trust to sell within a specified period converts the property 
though no sale bo made within tho period; the specification of 
time being directory only (in). In Tilt/ v. Smith (n), the tostator 
directed that his wifo should hold one of his houses for her use 
to bring up his childron 10. and M., and at their arriving to tho 
age of twenty-one years, then all his estates real and personal 
to be sold and converted into money, and the proceeds to be 
divided between his wifo and as many childron as she had at his 
decoase. The wifo and M. survived the testator, but E. died in his 
lifetime under twenty-one, and M. afterwards died under twenty- 
one, so that, strictly construed, the time for conversion never 
arrived. However, the Y.-O. thought that the words “ at their 
arriving,” &c., meant only “ subject thereto,” or “ when there 
shall be no child alive under twenty-one,” and that in tho 
event, which happened, of the wife or one or both of tho daugh¬ 
ters surviving the testator, he intended that thero should posi¬ 
tively and absolutely at some time, and not conditionally or 
contingently, be a salo of tho real estate. That time, ho thought, 
arrived at or before tho widow’s death. 

Again, it is not # generally material that the salo or purchase 
is to be made only when tho trustees think fit. Thus, in Doughty 
v. Bull (o), the trust was to sell as soon as tho trustees should see 
necessary for the benefit of the testator’s children, and to apply 
the money for their benefit; and it was held that only the time 
of the salo, and not the question whother there should be any 
sale, was left to the discretion of the trustees. 

If the purchase is to be made with consent or approbation (p) 

(k) See Edwards v. Countess of War - (o) 2 P.W. 320. Sec also Robinson v. 

wick, 2 P. W. 171. Robinson , 19 Beav. 494. 

[(0 Wheldak v. Partridge, 6 Vcb. 388, (p) The person whoso approbation is 

8 ib. 227. required will not be allowed to delay 

(in) Pearce v. Gardner, 10 Hare, 287; the sale for his own advantage and to 
and see Cufv. Hall, 1 Jur. N. S. 972. another’s prejudice, Lord v. Wiyhtwick, 

(w) 1 Coll. 434. 4 I). M. & G. 803, G II. L. Ca. 217. 
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OHAPTEB XIX. 


sale or pur¬ 
chase to bo 
made upon 
request. 


lechmere v. 
Carlisle. 


Thornton v. 
Hawley. 


He Taylor's 
Settlement. 


[or on or after request or direction, the question whether or not 
a conversion is intended, must he' answered from a consideration 
of the whole instrument, and especially of the trusts to whioh 
the property is subjected, and the persons by whom the request 
is to be made. 

Thus in Lechmere v. Earl of Carlisle (p ), L. covenanted within 
one year to lay out a sum of money in tho purchase of lands, 
with tho consent of trustees, and to settle them; and it was held 
that tho monoy thus agreed to be laid out should be taken as 
land. To tho objection that tho trustees must previously give 
their consent, Sir J. Johyll , M. It., replied, that in his opinion 
they were not to do the first act; L. ought to have proposed his 
purchase anil settlement, upon which the trustees were to signify 
their agreement or disagreement.] 

Again, in Thornton v. ITairley (q) y Sir W. Grant was of opinion, 
that the circumstance that a sum of stock was to bo sold after 
request, and the produce laid out in the purchase of land at the 
request and with tho consent of [husband and wife, or the sur¬ 
vivor, or the executors or administrators of tho survivor,] did not 
prevent the fund being immediately impressed with the quality 
of real estate, [because to such property alone were the limita¬ 
tions applicable, and also because it was hardly possible to sup¬ 
pose an intention to give an option to any person who should bo 
an executor or administrator whether it should bo money or land, 
though it might bo intended to givo that option to the husband 
and wife. I'rom these considerations he inferred] that this re-* 
quisition did not exclude the authority of the trustees to convert 
tho property at their own discretion, without request; but only 
rendered it imperative on them to act on the request, if made. 
If the M. R. was right in this construction of tho deed, the con¬ 
clusion at which ho arrived respecting the nature of the pro¬ 
perty was inevitable. 

[On tho other hand, in Re Taylor's Settlement (»•), houses held 
in fee simple had been vested by marriage settlement in trustees 
in thist, upon request of the husband and wife, or the survivor, 
to sell and invest the produce of the sale, and to pay the income 
of the money, or of the houses till a sale, to W. for life, and 
after his decease, to his wife for life, and after the decease of the 


[(jo) 3 P.W. 211. And see Wriyht&on -where, however, the direction was alter- 

v. Macaulay , 4 Hare, 497.] native to invest in personal security or 

(q) lOYes. 129; see also Trirjieet v. land. 

Thornton , 13Vca. 345; {.Johnson v. Ar- [(»■) 9 Hare, 690; and sco Davies v. 
noid, 1 Vea. 109.] But ace Lord Eldon's Good hew, G Him. 585; llushisson v. Lcfevre, 
judgment, in Van v. Darnelt , 19Ves. 102; 20 Bcav. 157. 
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[survivor, to convey the houses unless sold, or to assign the chapteb xix. 
money, to tho issue of "W. and his wife. The houses had beon 
sold, not under the trust, but under compulsory powers in an act 
of parliament, which also provided that the purchase-money 
should be re-invested in land, to bo settled to tho same uses; so 
that the money retained the oharacter which tho houses possessed 
under the settlement (s). Upon tho question what that character 
was, Sir G. Turner , V.-C., hold that tho settlement had not worked 
a conversion of the houses. Ho remarked that, in Thornton v. 

Hawley , the sale was, after tho doath of the husband and wife, to" 
be made at tho request of tho executors or administrators of tho 
survivor; but, in the case boforo him, the sale was to bo mado 
only on tho request of the husband and wife or tho survivor; so 
that no salo could be mado after their deaths; and that words of 
request in cases of such nature must bo construed as inserted for 
the purpose either of enforcing obligation or of giving discretion, 
as the context of the instrument might require. In this case, 
the general intent that tho houses should be sold at some time or 
other was evidently wanting, tlio last proviso in tho settlement 
directing that the property, if sold, was to bo personal, if not 
sold, real.] 

It seems that tho converting effect of a trust for sale, in regard Effect of pro¬ 
to a legatee to whom tho proceeds are bequeathed, is not pre- JJ ^ J S 0 ** J 
vented by the fact, that in an alternative event, the testator has ] wiu ff devised 
devised the property in terms adapted to its original state; as contingency 
he may have contemplated the possibility of tho contingency aslailtl * 
happening before a sale could be effected; besides which, it 
seems to have been considered, that tho property might be real 
estate as to one legatee, and personalty as to another, to whom 
it was given in an alternative event. 

Thus,-in Ashby v. Palmer (t), whore a testatrix devised and Lnnds devised 
bequeathed her real and personal estates to trustees, upon trust, 
os soon as convenient after her decease, to sell, and with the to A.; 
money thereby raised,.and the rents until the sale, to pay her 
and her lato husband’s debts, and with the surplus to educate and 


(a) As to this, vide ante, pp. 162, 
1C3. 

(t) MS.; also reported 1 Mcr. 296, but 
with the omission of the very bequest 
on which the question arose, and to the 
particular language of which the M.R. 
adverted; [see also Till/ v. Smith, 1 Coll. 

’ 434, sup.; Wardx. Arch, 15 Sim. 389; 
and see Lord Rede while's remarks in 

J.—VOL. I. 


Cowley x. Hurfstongc , 1 Dow, 381, cited 
supra. Eut tho mero fact that conver¬ 
sion is less necessary for distribution in 
ono alternative than in another will not 
prevent a trust for sale from being ini- 

S 'rativc in both, Wnllx. Cohhead, 2De 
. & J. 683. And see Wilson v. Cafes, 
6 Jur. N. S. 1003.] 

Q Q 
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bring up her daughter; and when sho should attain twenty- 
one, or marry, “ to pay the monies which should be in the hands 
of the trustees, by virtue of the will, undisposed of for the uses 
aforesaid,” to the daughter. And the testatrix went on to di¬ 
rect, that if tho daughter died uudor twenty-one or unmarried, 
the monies in the hands of the trustoos, and sacli part of the real 
estate {if any) as should remain unsold at the time of her decease , 
and not be applied for tho payment of her debts or for the educa¬ 
tion of her daughter, should go to tho testatrix’s sister, her heirs, 
executors and assigns. Tho daughter attained twenty-one but 
was a lunatic, and therefore incompetent to elect to take the 
estate as land or money. The question was, whether it went, at 
her death, to her heirs-at-law or next of kin ? For the heir, it 
was contended that the estate was not to be sold at all events, 
but only to answer a particular purpose; that tho testatrix did 
not mean it to go as money; that she contemplated the possibility 
of its not being sold . For tho next of kin, it was orguod that the 
estate was to be sold out and out; that tho testatrix had no ob¬ 
jection that her sister should take it as land, if by accident it 
should remain unsold; and sho might have contemplated tho 
premature death of tho daughtor beforo a salo could be effected; 
in which event, and in that only, she directs that the trustees 
shall not procoed in tho accomplishment of her purpose. And it 
was contended that tho words “pay to” supported this construc¬ 
tion ; and it was said that, at all events, tho daughtor was to take 
it as money. Sir W. Grant , M. It.: “I think that tho construc¬ 
tion of this will admits of no reasonable doubt: it is the settled 
rule of this Court, that land once impressed with tho character 
of money retains that impression till some aijt is done, by a per¬ 
son competent to do that act, to restore it to its primary character. 
The testatrix has directed the estato to be sold; but the-question 
is, not whether the estate shall bo actually sold or not, but whether 
it is to be treated as porsonal estato ? There is no gift to the 
daughter in any other shape than that of money. I see nothing 
inconsistent in the subsequent clause, by which, in the event of 
the death of the daughtor under twenty-one, such part of tho 
estate as should remain unsold is given to the sister (tt). She 
might choose to give it to the daughter as money, and to the 
sister as land. There is no inconsistency „in saying it shall be 
converted quoad the first taker, not quoad the Second. The cases 

(«) As to this, see also Crabtree v. Bramble, 3 Atk. C80. 
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• whioh have arisen between the heir and next of kin of a testator chapteb xix. 
have no application to the present ” (.r). 

And though a mere power of sale or purchase, of course, does Mere power 
not chango the nature of tho property; yet, the circumstance of duco conver-' 
the clause respecting tho sale or purchase being framed in tho 
language of a power will not prevent its producing a constructive context, 
conversion, if the context of tho will shows that it is meant to he 
imperative, or in tho natfire of a trust. Thus, in Gncrcson v. 

Kinopp (//), whero a testator gave to his widow, for tho benefit 
and advantage of his childron, power of soiling, his Woodfoot 
estate; and by a oodicil expressed himsolf (in effect) thus: “My 
mind and will is and I do empower my wife to sell all my estates 
whatsoever; and tho money arising from such sale, together with 
my personal estate, she, my said wife, shall and may divide and 
proportion among my said children, as sho shall think fit and 
proper, or as she shall direct by will.” The estate was neither 
sold nor appointed by the widow. It was held that a trust for 
the children was created by the will, and that they were entitled 
equally. It was held also, that the direction to soil operated as a 
conversion of tho real ostato, and that the shares of those children 
who wore dead devolved on their representatives as personalty. 

But although, in general, tho presumption is that a testator Natureof pro¬ 
does not intend the nature of the proporty to depend upon tho ^rL?*ou° 10 
option of the person through whom the conversion is to bo effected; trusteed op. 
yet, if upon the whole will it appears to have been the intention Jjj) 40 8611 or 
of the testator to give to such person an absolute discretion to 
sell or not, the property in tho meantime will, ns between tho 
real and personal representatives of the persons beneficially en¬ 
titled, devolve according to its actual state. Thus, in Policy v. 

Seymour (s), a testatrix devised the residue of her real and per¬ 
sonal estate to W., his heirs, executors and administrators, ac¬ 
cording to the different qualities thereof, upon trust to retain 
and keep the same in the state it should be in at the time of her 
deoease, as long as he should think proper, or to. sell and dispose 
of the whole, or such part thereof as and when he or they should 

(#) What is the effect of a direction (y) 2 Kee. 653 ; [see also Burrell v. 
to purchase land in a particular parish, Baskerfield, 11 Bear. 525; Niekison v. 
in which it turns out that land cannot Coekill, 3 D. J. & S. G22 ; Jte Cookes* 

,be obtained, is not settled. Lord Thur- Contract, 4 Ch. D. 464.] 
iqto thought it could not be laid out (z) 27.&C. 708; [see also lie Taylor's 
elsewhere; Lord Loughborough, that it Settlement, 9 Hare, 596, sup.; Harding 
might. Lor&Eldon has alluded to these v. Trotter, 21 L.T.279,V.-C.S.; Green- 
c onflictin g opinions without stating his wayx, Greenway, 2 D. F. & J. 128; Lucas 
own; see Broome v. Month, 10 ves. v. Brandreth, 28 Beav. 273; Relbbetson, 

610; alaoHayes* Introd.,6thcd.,p. 95. L. R,, 7 Eq. 229. 

Q Q 2 



PDF Compressor Pro 


596 WHAT WOBDS WORK 

ohapteh xix. from time to time think expedient, and then, upon trust to invest 
~ the proceeds. . The testatrix then directed that W., his heirs, exe¬ 

cutors or administrators, should stand possessed of all such the 
general residue of her real and personal estate, and after such 
sale, of tho securities whereon tho same should have been in¬ 
vested, in trust, out of the rents and profits, interest, dividends 
and proceeds, to pay several life annuities; and, after payment 
thereof, the testatrix direetod W., his heirs, executors and ad¬ 
ministrators, to stand possessed of all the said residue of her said 
real and personal estate, and of the stocks, funds and securities 
whofeon the same or any part thereof should havo been invested, 
and tho rents and profits, interest, dividends and produce thereof, 
in trust for five persons (including W. himself), in equal shares, 
and for their respective heirs, executors, administrators and as¬ 
signs, according* to the different qualities thereof. It was held, 
that upon the terms of this will, it was not tho intention of tho 
testatrix that the property should ho converted out and out; hut 
that "VV. had a discretion to sell the whole or any part of it, when 
and as he might think expedient; and that, until he exercised 
that discretion, the property must he considered to remain in tho 
stato it was in at the time of tho death of the testatrix. 

[So in Yates v. Yates (£>), where a testator devised lands to 
trustees in trust for his wife during her lifo, with remainders over; 
and for carrying into effect the purposes of his will, ho “ autho¬ 
rized his trustees at such time or times as they should think pro¬ 
per, in caso they should think it necessary so to do, hut as to 
which thoy should have absolute discretion” to sell the lands or 
any part thereof: the land in question was nearly unproductive 
in its actual state, hut was valuable for building purposes; it had 
not yet been sold by tho trustees; and the widow, the tenant for 
life, claimed interest at 4/. per cent, upon the value of the land 
from the death of the testator: hut Sir J. RomiUy> M. R., held 
that she was not entitled to this, the trustees having a discre¬ 
tionary power to sell when they thought fit. If there had been 
, an absolute trust for conversion, though tho time for exercising 
it had been left to the discretion of the trustees, the case would 
have been different.] 

• * J » - 

Legacy duty The question whether real estate is absolutely converted by a 

reLFeetatef* 0 direction or authority has often come under consideration on the 
°ue»ticm w*ie t ^ a “ n the Crown to legacy duty under the General Stamp Act 
ttor cSiver. 6 (55 Geo. 3, q, 184, sohed. part 3), which subjects to the duty 

* . r * [(4) 28 Beav. 637.] 
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■V 

“ moneys to arise from the sale, mortgage, pr other disposition of chatter six. < 
any real or heritable estato directed to bo sold, mortgaged or 6iuil ^ 
otherwise disposed of.” On this subject, tho following points lute, 
havo been decided:—r 

lst, Where real estate is directed to bo sold out and out, tho Rul « on this 
duty attaches, though by reason of the legatee electing to tako 8ubjoct ' 
it as real estate tho property is not actually sold (r). 

2ndly, Whore the trustees havo an option to continue tho pro¬ 
perty in its actual state or to sell [for the purposo of distributing 
tho proceeds according to the will, and in tho exercise of this 
discretion they sell, the legacy duty attaches ((f) : but not if they 
do not sell (<?). If tho power of salo is given only for the pur¬ 
poso of re-investment in land (/) or for tho variation of securi¬ 
ties ((f) or (it seems) for tho purpose of raising debts and legacies 
or other prior charges (//), tho duty is not payable, whether tho 
property is sold or not, and although, after a salo, tho beneficial 
owners have elected to tako the property as money (<). 

3rdly, Where a sale is directed by the Court in order to raise 
a charge, duty will attach on the amount necessary to satisfy the 
charge, if the will contains a power of sale which the donees of 
tho power arc compelled by the Court to exercise, but not (/.•) if 
the Court acts upon its general jurisdiction in such cases.] 

And it is to be observed, that where trustees are authorized to More power of 
sell or not, as they think proper, and in virtue of this option they i ct in legacy 
leave tho property unconverted, tho legacy duty is not attracted dut y- 
by a more declaration in the will that the property shall bo deemed 
to be personal estate, as it is not in the power of a testator to 
alter or regulate tho nature of tho subject of disposition by any 
such declaration (/), 


(r) Att.-Gen. v. Ho/ford, 1 Pri. 426 ; 
Adv.-Gen. v. Hammy's Trustees , 2 C. M. 
& R. 224, u.; [Williamson v. Adv.-Gen. 
10 Cl. & Fin. 1. 

(rf) Att.-Gen. v. Simcor , 1 Ex. 74!).] 
(c) Att.-Ga i. v. Mangles, 5 M. & W. 
120 ; [Att.-Gen. v“. Simcor, l Ex. <40. 
(/) Mules v. Jennings, 8 Ex. 830. 

[g) IteJivans, 2 C. M. £11.20G; Adr.- 
Gen. v. Smith, 1 Macq. So. Ap. 760. 

(A) Per Lord Cramcorth, Adv.-Gen. 
v. Smith, sup. 

(i) Mules v. Jenrtings, sup. 

(A-) Hobson v. Healc , 8 Ex. 368, 47 
B^av. 178: Harding v. Harding, 2 Gif. 
697.] 

(1) Att.-Gen. v. Mangles ,6 M.&Wcl. 
120. [^Reference may here be made to 
some of the authorities on .legacy duty. 
An annuity charged on land is liable 


to duty, and so is a rentcharge limited 
under a power in a will, whether tho 
power is to be exercised bydecd or will, 
und whether it be general or iri%vour of 
particular objects (All.-Gen. v. Pickard, 

3 M. & "VVel. 552, 6 ib. 348 ; Sweeting 
v. Sired big, 1 Drew. 336); and it iN 
immaterial that the appointee is put 
to an election, ns in case of a wife, 
lwjtween the reiitoliurge and her dower 
{Att.-Gen. v. llmniker, 7 Exeh. 331; 

Street big v. Sir citing, supra). On tlio s 
other hand, where the power is given by" » 
deed to charge or appoint out of land + 

“a specific sum,” whether generally or 
in favour of-particular objects, duty - 
does not attach {Alt. - Gen. v. Hertford, ' 

14M.&Wel.284); but the duty does at- ^Legacy duty 
tach on a sum of money not’changed on on prpcecds of 
land, appointed under a general power conversion. 
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II. But although q, new character may have been in plain and 
unequivocal terms impressed upon property by means of d trust 
for conversion; yet such constructive quality is liable to be 
determined by the act of the person or persons beneficially 
entitled, who may, at any time before its conversion de facto, 
elect to take the property in its actual state. And then comes 
the inquiry, Who are personally competent to make, and what 
amounts to, such an election P It is clear that an infant (m), or 
lunatic (»), is incompetent, and also a feme covert (o), unless under 
a power or trust authorizing her to deal with the property as 
a feme sole (p). It was said by Lord Macclesfield in Edwards v. 
Countess of Warwick (q), that the election might be made by parol. 
Lord llardwicke , in Jlradish v. Gee (r), said that he could not 
admit this proposition; but the affirmative appears to have been 
decided at the Rolls (#), in Chaloner v. Butcher. 

The expressions or acts declaratory of such an intention, how¬ 
ever, [though it is said they may be slight (*)] must be unequivo- 


[given by deed (Re Cholmondclcy , 1 Or. 
& Meca. 149); and money given by will, 
under a general power to appoint con¬ 
tinued in a previous will, pays double 
duty, that is to say, under the first will 
us if it had been an absoluto legacy to 
the donee of the power, and under the 
second will as if it had been an ordinai-y 
legacy out of the estate of such donee; 
but before 23 & 24 Viet. c. 16, s. 4 (unto, 
p. 3, n.), probate duty was payable only 
under the first will (I'/att v. Roath , 6 M. 

6 Wcl. 756, 3 Beav. 257, 10 Cl. & Mu. 
257). The last case also decides that 
a power to appoint to any one except 
specified individuals, must, at all events 
so fur as regards the legacy duty acts, 
be considered as a general power of ap¬ 
pointment. Nothing but what is gene¬ 
rally a charge in favour of one person 
on the estate of another is within the 
act (Shirlcyv. Ferrers, 1 Pliill. 167). But 
a charge originally in fuvour of a third 
peraon, but which by subsequent circum¬ 
stances only has become a charge in fa¬ 
vour of the owner of the estate, is within 
the act (Att.-Gen. v. Metcalfe , 6 Excli. 
26 ; and see Swabey v. Sicabey, 15 Sim. 
602 ; Re Taylor, 8 Exch. 384).' As to 
money bequeathed to be laid out in 
land, see Re I)e Lanccy, L. R., f>Ex. 102, 

7 Ex. 140. The importance of these 
cases, and of those referred to in the 
textf is much diminished by the act 16 
& 17 Viet. c. 61, imposing succession 
duty on real estate. The amount pay¬ 
able, however, and the mode of pay¬ 
ment, arc sometimes different, according 
as it is legacy or succession duty which 


attaches; and the latter is a charge on 
the property, whilo tho former is not. 

* l’robato duty is payable on what¬ 
ever the exccutorrccovcrs virtuto officii; 
it is therefore payable on tho pur¬ 
chase money of land contracted to bo 
sold, though the purchase is not com¬ 
pleted until after the death of tho ven¬ 
dor (Att.-Gen. v. Jlrunniny, 8 H. L. Ca. 
243); and on a share of the proceeds 
of real estate which at the time of tho 
testator’s or intestate’s death has either 
by express trust (Att.-Gen. v. Lomas, 
L. R., 9 Ex. 29) or by construction of 
equity—as in the caso of a share of 
partnership realty (per James, V.-C., 
Forbes v. Stevens, L. R., 10 Eq. 178)— 
been impressed with tho character of 
personalty, though not actually sold. 
It is otherwise where tho conversion is 
effected by, or is dependent on, the will 
of the deceased person, and whore con¬ 
sequently the conversion takes effect 
only from and after his death (Matson 
v. Swift, 8 Beav. 369, Custance v. Brad- 
shaif, 4 Hare, 315, explained 8 H. L. 
Ca. 260).] 

(m) Carr v. Ellison, 2 B. C. C. 66; 
Van v. Barnett, 19 Ves. 102. [Except 
under the direction of the Court, Robin¬ 
son v. Robinson , 19 Beav. 494.] 

(w) Ashby v. Falmer, 1 Mer. 296. 

(o) Oldham v. Hughes, 2 Atk. 462; 

v. Giles, 3 D. J. & S. 314. 

(p) Re Davidson, 11 Ch. D. 341.] 

?) 2 P. W. 173. 

m Amb. 229. 

(«) 8 March, 1736, cited 3 Atk. 686. 

C(0 Per Lord Eldon, 8 Ves. 236.] 
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cal (u). Thus, where (r) a person was, under a settlement, tenant 
in tail of lands, -with a reversion in feo to himself, and was en¬ 
titled under the same settlement to lands to ho purchased with a 
certain sum of money and settled to the samo uses; it was hold, 
that his levying a fine of the land limited hy the settlement, to 
bar the issue, did not demonstrate an intention to take as money 
the fund not laid out (#). 

And where a person, entitled to tho feo simple in lands to bo 
purchased with trust-money, called in [part of] the money, and 
placed it out upon a fresh security, in the name of a trustco for 
himself, his executors and administrators, it ■was hold that he 
had by these acts elected to take [that part] as money (y), [but 
that the rest of the money, whether subsisting upon tho securi¬ 
ties upon which it was originally placed or any other securities 
where no now trusts had been declared, ought to be considered 
as real estate.] 

But, where (z) tho legatee of the proceeds of an estate directed 
to be sold, entered upon the whole estato and made a lease of 
part of it, reserving rent to her heirs and assigns, she was held 
to have elected to toko it as land. [And letting to a new tenant 
from year to year has been held to bring the caso within the 
same principle, on the ground that if tho tenant were lawfully 
evicted by a purchaser under the trust for sale, tho lessor would 
be liable to an action by the tenant (it). 

Taking, and for nine years retaining, possession of the estato 
directed to be sold, have been held sufficient of themselves to 
prove an intention to re-convert (b). But possession for two or 
three years by tenants in common (without more) has been held 
insufficient (c). TJie circumstance that, where several are en¬ 
titled in common, a sale is required for convenient division of 
the property, would seem to diminish tho probability of their in¬ 
tending to put an end to the trust. But where two tenants in 
common had been in possession for seven years, and it was clearly 
shown that one of them, who was also the principal acting trus- 


(m) Stead v. Kcmftgate , 2 Mcr. 531; 
[lie raider's Settlement , 6 D. M. & C. 
SCO.] 

(*•) Edwards v. Countess of Wanciek, 
2 P. W. 171, 2 Eq. Cit. Ab. 42, pi. 3, 1 
B. P. C. Toml. 207; [and hco Itiddnlph 
v. Biddnlph , 12Ves. 161; Dixon v. Guy- 
fere, 17 Bcav. 433; Gricsbach v. 7'/ e- 
mantle , 17 Bcav. 314; Mercdithv. Vick, 
23 Bear. 559.] 

(x) As to barring entails in lands to 
be purchased, see stat. 3 & 4 Will. 4, c. 


74, ss. 70, 71; and 1 Ilaycs’s Introd., 
6th cd., p. 204. 

(y) lAnycn v. Soicra y, 1 P. W. 172, 
Trc. Cli. 400, 1 Eq. Cn. Ab. 175, pi. 5. 

(;) Crabtree v. Bramble, 3 Atk. G80 ; 
[and sco Mallow v. Bigg, 1 Civ. I). 385. 

(a) lie Gordon, 6 Ch. 1). 531. But sco 
Meek v. Devenish, ib. 573. 

(ft) lie Gordon, sup. 

(r) Kirkman v. Miles, 13 Ves. 338 ; 
Brown v. Brown, 33 Bcav. 399. 
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a fund di¬ 
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land. 


[toe, desired to retain the estate for building purposes, slight evi- 
denoo of the concurrence of the other satisfied the Court that the 
latter also had elected to keep the estate unsold (d). 

Again, in Davies v. Ashfonl (e), whore a person made inquiry 
as to his interest in lands held upon trust for sale, and on finding 
that he was absolutely entitled to the money to arise from the 
sale, took the title deeds into his own possession (from whom or 
by what means he obtained them being held immaterial), it was 
held that there was sufficient evidence of his election that the 
land should not be converted. 

A specific devise, to the ordinary uses of a strict settlement of 
real estate, of the land directed to be sold, is clear evidence of an 
intention to retain it unsold (/).] And where (g) a person en¬ 
titled to the absolute reversion in a fund of this description, [who 
described himself in a memorandum at the foot of an account of 
the property as being entitled to the fund as residuary legatee of 
the last owner, which he was,] made his will, in which, after 
devising certain real estate, he bequeathed the residue of his per¬ 
sonal estate in possession or reversion , Sir W. Grant decided, that 
as the testator [had so described himself, and] had no other re¬ 
versionary interest to which this expression could be applied, it 
amounted to a demonstration of intention to bequeath this fund 
as personal estate. There seems, however, to be some difficulty 
in drawing any such inference from the inaptitude of the terms 
of the bequest to any other existing property of the testator at 
the date of the will, seeing that a residuary disposition of this 
nature comprises after-acquired personalty (h). 


Whcro person 
bound to lay 
out money in 
land becomes 
himself enti¬ 
tled to it. 


[(rf) He Davidson, 11 Cli. D. 311. 

(e) 15 Sim. 42. 

(/) Meek v. Dcvcnish , 0 Ch. D. 56C.] 
(y) Triguet v. Thornton, 13 Vos. 345; 
[compare He Skcggs, 2 D. J. & S. 533.] 
(A) It seems, that where a person 
covenants to purchase land, and even¬ 
tually himself becomes solely entitled to 
it, so that the obligation to lay out, and 
the right to call for, the money centre 
in the same person; the covenant is, 
without any act on his part, considered 
as discharged. As in Chichester v. 
liickcrstaff, 2 Vera. 295, whero A. on 
his marriage covenanted to lay out a 
sum of money in the purchase of land, 
to be settled to the ubo of himself for 
life; remainder to his intended wife for 
life; remainder to the first and othor 
sons of the marriago in tail; remainder 


to the daughters in tail; remainder to 
liis own right ljeirs. A. did not lay out 
the money, and survived his wife, who 
died without issuo; and it was decided, 
that the money, though once bound by 
the artiolos, became free again by the 
death of the wife without issue, and the 
consequent failure of the objects of the 
several limitations; and was therefore, 
at the denth of the settlor, his personal 
cstato. This dcoision, indeed, was 
questioned by Lord Talbot, in Lechmere 
v. Lechmere, Cas. t. Talb. 90; and by Sir 
J. Jckyll, in Lechmere v. Earl of Car¬ 
lisle, 3 P. W, 221; but Lord Thurloiv, 
in the great case of Fulteneg v. Darling¬ 
ton, 1 B. C. C. 238, 7 B. P. 0. Toml. 
530,* expressed a strong opinion that it 
was ri^ht; which case went, Lord Eldon 
has stud, to this: "that if the property 


* The able and elaborate arauments the appellants, display the deepest re- 
of Sir John Scott (afterwards Lord El- search into the subject, but they did 
don), and Mr. Frame, the counsel for not succeed in overturning the decree. 
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[Again, in Cookson v. Reay (i), whore a sum of money subjeot 
to a trust for investment in land, which ultimately bocamo liable 
to be settled upon one for life, with remainder to anothor in feo, 
was, by those two persons in a deed appointing now trusteos, 
spokon of as monies which they were then entitled to receive, 
and trusts for investment in securities were declared, it was hold 
that there was sufficient evidence that thoy had elected that the 
money should not be converted, and this, although the trusts of 
the monies and securities wero declared by roferenco to a prior 
settlement, the trusts of which wero also declared by roforonco 
to a former will, under which will it was assumed for the pur¬ 
pose of the decision that the money was constructively con¬ 
verted ; this reference was held not sufficient to outweigh the 
direct words contained in the deed of appointment, as to the 
partios being entitled to the receipt of tho money. 

In llnrcourb v. Seymour (/.•) there were several circumstances, 
from which, taken together, election was presumed; tho principal 
one sooms to have been, that the sum of money in question, which 
was subject to a trust for investment in land, (to which, when 
purchased, the tostator would have been ontitlcd in fee, subject 
only to a provision for his wife in bar of dower,) was included 
in a statement of the testator’s personal property found among 
his papers after his death.] 

And here it may be observed, that in order to amount to an 
election to take property in its actual, as distinguished from its 
eventual, or destined, state, the act must bo such as to absolutely 
determine and extinguish tho converting trust; and hence it 
would seem to follow, that where two or more persons are in¬ 
terested in the property, it is not in the power of any one co¬ 
proprietor to change its character, in regard oven to his own 
shore; for*, as tho act of the wholo would be requisite to put an 
end to the trust, nothing less will suffice to impress upon the 
property a transmissible quality, foreign to that which it had 
received from the testator. Tlius, if lands bo devised to trustees 
upon trust for sale, and to pay the proceeds to A., B. and C., in 
equal shares, and after the death of the testator, and before the 
solo is effected, A. grants a lease of his one-third, or does any 
other act unoquivocally dealing with it as real estate, and then 

was at home, in the possession of tho cutor, but whether the property was at 
person under whom they claimed as home. 

heir and executor, the heir could not [(i) 5 Beav. 22, nom. Cookson v. Cook - 
take itand his lordship observed, son, 12 Cl. & Pin. 125. 
the question, then, was not upon the (k) 2 Sim. N. S. 12. 
equity between the heir and the exc- 
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dies; his share will, nevertheless, it is conceived, devolve to his 
personal representatives, as it would still he the duty of the 
trustees to proceed to a sale, on account of the other shares, the 
converting trust having been created for the bonefit of all (/). 

[But if the whole of the proceeds are given to A. on a con¬ 
tingency, and on failure of that contingency to others, the 
primary donee may, pending the contingency, declare his in¬ 
tention to keep the land unsold, so as upon tho happening of the 
contingency to re-convert tho land, if no sale has been (as, of 
course it may nevertheless have been) previously made (in). And 
of course, if money bo directed to bo laid out in land for tho 
bonefit of A., B. and C. as tenants in common in fee, any one or 
more of them may toko their shares of tho money without tho 
consent of the rest. “ For,” said Lord Coirpcr , “ it is in vain to 
lay out this money in land for B. and C., when the next moment 
they may turn it into money, and equity, liko nature, will do 
nothing in vain” («).] 

And although it is not in the power of tho owner of an undi¬ 
vided share, or any other partial interest in land which is 
directed to be converted, by his single act to change its charac¬ 
ter, and thereby impart to it a different transmissible quality, it 
does not follow that every disposition by such partial owner 
adapted to the property in its actual state, is nugatory. On tho 
contrary, it is clear, that if a person entitled to a reversionary 
interest in money to be laid out in land, shows an intention to 
dispose thereof by will, or otherwise, as personal estate, it will 
pass by such disposition (o ); though, on the death of tho donee 
intestate, it would devolve on his real representative. So, if tho 
legatee of the proceeds of real estate directed Jto bo sold devise 
tho land in its character of real estate, the devisee will be entitled 
to the fund in question, though it would, when acquired, be 
personal estate in tho hands of such devisee (p). 

[Where property subject to a trust for conversion was settled by 
the owner on her marriage, and a power to reconvert (or retain 


[(J) See 1B.C.C. 1300; Ftliotlv.Fisher, 
12 Sim. 605 ; Holloway v. RarMiJf 'c, 23 
I3eav. 163; 11 Ch. D. 348. But this rule 
would not apply where the trust for Bale 
of land wu8 for the purpose of paying 
debts, legacies, &o.; the devisee (or 1c- 

S ,tco of the surplus proceeds) subject to 
o dharges, might himself clear them 
©if and retain the land unsold, Griesbach 
v. Fremantle, 17 Beav. 314. So if the le¬ 
gatees, though not paid, acquiesced in 
the retention, Mutlow v. Bigg , 1 Ch. D. 


385. And after lapse of time and where 
no prejudice accrues to them their ac¬ 
quiescence will be easily inferred, ib. 

(»») Meekv. DetTms/f,GCh.D. 666, ex¬ 
plaining Sisson v. Giles, 3 D. J. &S. 614. 

(«) Seeley v. Jago, 1P. W. 389. And a 
small sum (A.’s share) might be os ad¬ 
vantageously laid out in land for A. as 
a large sum (tho entire fund) for A., B. 
and C.] 

(o) Triqnct v. Thornton, 13 Ves. 346. 

(p) Scelfcwittv. IFright, 1B. C. C. 86. 
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[tho property in its actual state) was reserved to tho trustees, to ohaptkb six. 
be exercised with the consent of the tenants for life or the sur- 
vivor, it was held by Sir IF. P. Wood , V.-C., that the power 
ceased as soon as the property had vested absolutely in the chil¬ 
dren, although one of the tenants for life was still living (r/).] 

And hero it may be observed, that where (r) real estato was Husband and 
devised upon trust for sale, and the proceeds were to bo divided 
among several persons, ono of whom was a married woman, rooted to bo 
who (the estate being unsold) joined with her husband in levying estate! ” 
a fine of hor share therein; it was held, that the wifo was by 
this means barred of her equity to a settlement out of the fund. 

And the somo effect, it is conceived, would now bo produced by 
the husband and wife conveying the property by a deed acknow¬ 
ledged by her, according to the statute of 3 & 4 Will. 4, cap. 

74, ss. 77, 79. 


III. Sometimes, the exercise of trustees’ option to convert Trustees’ op- 
regulates not merely the devolution of properly as between tho 
real and personal representatives respectively of tho beneficial destination of 
objects, but also determines its destination under tho will itself; I>r ° 1KTtjr ' 
i. o. until conversion, it belongs to one, and when actually con¬ 
verted, to another. Largo and inconvenient as such a discre¬ 
tion is, yet, if the intention to confer it bo clearly manifested, 
tho construction must prevail, in spite of any suspicion that the 
testator misapprehended the effect of the term he has employed. 

As in Brown v. Bigg (*), where a testator ordered and em¬ 
powered his wife (in case she chose so to do) with the advico of 
W. GK, to sell all his Gr. estates, (stating that she would probably 
not choose to live there,) with the crop, stock, and effects, with 
all convenient speed; and the money arising from such sale, to 
be placed out on seourity, the yearly interest of which, as well 
as the interest due to the testator on notes, bonds, mortgages or 
otherwise (except what was in the public funds), he gave to his 
wife for life, determinable as to one moiety on marriage again. 


[(j) Lancaster v. Lancaster , 3 K. & J. 
2G. And see Rich v. Whitfield , L. It., 
2 Eq. 583.] 

(r) May v. Roper , 4 Sim. 3G0. This 
doctrine is often found very convenient 
in practice, where a married woman has 
a reversionary interest in a fund of this 
description; which, in its character of 
personalty, she is incompetent to deal 
with, so as to bar her contingent right by 
survivorship, but which may be effected 
by means of a deed (duly acknowledged 
as to the wife) assigning the property. 


[Lriggsx. Chamberlain, 11 Hare,GO,over¬ 
ruling Hobby v. Allen , 15 Jur. 835, 20 
L. J. Oh. 100,4 Do U. & S. 280; and see 
Tmr v. Turner , 20 Iicuv. 660 ; Franks 
v Lallans , L. B., 3 Ch. 717. Tho Act 
20 & 21 Viet. c. 57, enabling married 
women thenceforth to dispose of their 
reversionary interests in personalty, 
docs not extend to interests under mar¬ 
riage settlements.] 

(#) 7 Vcs. 270; [and see Harding v. 
Trotter, 21 L. T. 279, V.-C. S.] 
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chatter xix. And after giving several legacies, the testator after his wife’s 
death left the whole of his personal estate, principal and interest, 
of every kind, both on public and private soourity, bofore undis¬ 
posed of, to several persons. The wife sold part of tho GK estate, 
and died; and Sir W. Grant , M. B., held, that the proceeds of 
such part belonged to the residuary legatees, and that the unsold 
part of the estate remained the property of the testator’s heir. 
Venting of So, if the fund arising from the sale be disposed of in such 
pou«f until terms as unequivocally and explicitly to make tho vesting de¬ 

lictual sole, pend on the period of actual salo, the vesting will be postponed 
accordingly. 

Thus, whore (t) a testator devised certain real estates to his 
wife for life, and directed that A. should, as soon after her decease, 
or her refusing to releaso her dower, as conveniently might bo, 
sell the estate; and as to tho monies arising from the sole, together 
with tho rents till sold, lie gave tho same to be equally divided 
between his five nephews (naming them), at such timo as the 
salo should, bo completed, m case they should he then living; but, 
in caso any of them should die in his lifetime, or before the sale 
of his said estate should be completed, leaving issue, his part 
should bo paid to his children; but in ease any of them should 
die in his lifetime, or beforo the salo should be completed, without 
leaving issue, to tho survivors. Sir W. Grant held, that the 
sharo of a nephew surviving tho testator, but dying bofore tho 
sale, did not vest; observing, that to adopt tho contrary con¬ 
struction would deny to tho testator tho power, by any express 
form of words, or clear manifestation of intention, to make the 
vesting depend on the actual sale. 

j 

In all such cases, however, the courts, ever anxious to avoid 
imputing to a testator a mode of disposition at variance with 
what is usual and convenient, will diligently seek in the context 
of the will for means of escape; and in one class of cases, of very 
frequent occurrence, tho literal force of tho languago of the will 
has, even without any such aid from the context, been moulded 
Doctrine aa to into conformity with probable intention. The cases here alluded 
property to aro those in which a will, creating a trust for conversion, is so 
jecUo n trust ^ rame( ^ 08 that tho enjoyment of the cestui que trust is apparently 
for corner- made to wait until actual conversion. The inconvenience of such 

»©b, a p 08 tp 0nemen t ia obvious; it seems hardly supposeable that the 

(0 Eltcin v. Eltcin, SVeB. 647. Sec also Faulkner v. Hollingsworth, dt. 8 Yes. 
658. 
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testator could moan that tho actual enjoyment by the object of 
his bounty should bo liable to bo deferred for an indefinite period, 
by difficulties attending the execution of tho trust, or tho want 
of activity in tho trustees in effecting a conversion. To prevent 
such consequence, a liberal construction has obtainod in these 
cases, and the legateo, until tho execution of tho trust, takes 
an interest in the unconverted property, corresponding to that 
which he would have boon entitled to in tho proceeds, if tho 
conversion had taken place. Thus, whoro (a) lands were con¬ 
voyed upon trust to bo sold, and out of tho money arising from 
tho sale other lands were to be purchased, to be sottlod to certain 
uses, and a person, who would have boon tenant in tail under 
those uses with reversion in foo to himself, levied a lino of tho 
estate conveyed to bo sold; Sir IF Grant held, that though no 
estate was in terms limited to him in that property, yet he was 
tenant in tail in equity; and, by the fine, acquired an equitable 
feo. [So, where by will trustees wore directed to sell an ad vow- 
son when full, and invost tho proceeds for tho benefit of A. 
during her life, and afterwards for other persons, a sale of tho 
advowson not having been effected whilo tho advowson was full, 
it was held that the right to nominato a clerk was in A. (.r).] 
But though tho general principle is well sottlod, yet many 
questions have arisen in tho course of its application, especially 
respecting tho precise point of timo at which the enjoyment of 
the legatee for life commences; tho effect of an express direction 
to accumulate tho incomo until conversion; and, abovo all, as to 
whether tho legatoe for life of tho proceeds is, until the conver¬ 
sion of tho property, to take tho actual income, or tho assumed 
income; in other words, whether ho is entitled to tho incomo 
accruing from tho property in its actual condition, or the incomo 
which, if duly converted and invested, it would have yielded. 

Points of this naturo havo most commonly occurred under 
general residuaiy clauses containing trusts for sale and conver¬ 
sion, in which the principle has to bo applied to the various 
species of property of which a residue is composed. 

The following positions will be found to embody tho chief 
dootrines to bo deduced from the authorities:— 

1. In tho ordinary case of residuary porsonal estate being 
direoted to be sold or otherwise converted into money, and the 

(») Pearson v. Lane, 17 Vcb. 101. Johnstone v. Baler, 6 D. M. & G. 439; 
[(*) Briggsv. Sharp, L.R.,2QEq. 317. O'Shea v. Hoicley, 1 J. & Lat. 391.] 
And see Hawkins v. Chappel, 1 Atk. 621; 
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produce (either with or without a prior express trust for payment 
of debts and legacies) laid out in government or real securities 
for the benefit of a person for life, at whose decease the capital 
is given over, without any express appropriation of tho income 
accruing before conversion, the income arising from such part of 
the residue as, at the testator’s decoase, was actually invested in 
government or real securities, [or other] securities of the nature 
contemplated by tho investment trust, belongs to the residuary 
legatee for lifo from tho period of the testator’s decease (y). 

2. In tho caso already described, namely, that of a residuary 
bequest containing a trust for sale and conversion, without any 
express appropriation of the annual income until conversion, the 
destination of such income arising within the first year from the 
unconverted property (comprising all which does not consist of 
such investments as tho proceeds are directed to be converted 
into) was long doubtful. In La Ter Here v. Jiulmer (s), Sir A. 
Hart , V.-C., decided, that tho first year’s income formed part of 
the capital. In Limes v. Scott (a), Lord Lyndharst held the 
legatee for life to be entitled during tho year, in lieu of the 
actual income, to dividends on so much Throo per Cent, stock as 
tho proceeds of the property, if converted, would have purchased 
at the end of the yoar. In Douglas v. Congreve, (b)> Lord Lang- 
dale , M. R., (after noticing those conflicting opinions,) gavo the 
legatee for life the actual incomo arising from unconverted funds, 
from tho testator’s death until the end of the year, or until con¬ 
version, which should first happen (e ); a rule which certainly 
seems to bo more just than tho first, and more convenient than 
the second, of the others which have been referred to, [and was 


(y) Hewitt v. J Fonts, T. & R. 241; 
Angerstein v. Martin, ib. 232; Dimes v. 
Scott, 4 Russ. 209; La Terriere v. Bul- 
mer , 2 Sim. 18; Douglas v. Congreve, 1 
Kce.410; [Taylor v. Clark, 1 Haro, 161; 
Macpherson v. Macpherson, 16 Jur. 847, 
1 Macq. H. L. 243; Jhtmc v. Bichard- 
son , 4 D. F. & J. 29; Brown v. Gellatlg , 
L. R., 2 Ch. 761. But incomo arising 
within tho first year from so much of the 
testator’s estate, (say consols) as is re¬ 
quired for payment of debtsandlegacies, 
is not income arising from residue; it 
falls into and increases tho capital of the 
residue, ITolgate v. Jennings, 24 Beav. 
C23. In other words, there is no residue 
tillthosepayments have been made, and 
tenant for life must keep down tho in¬ 
terest of debts as well during the first as 
during subsequent years, Allhusen v. 
Whittell, L. R., 4 Eq. 295; Marshall v. 


Crowther, 2 Ch. D.^99, (realestate) and 
cases there cited. Greisley v. Bari of 
Chesterfield, 13 Beav. 288, therefore docs 
not furnish a general rulo. The incomo 
of a fund set apart to answer a contin¬ 
gent claim, arisinguntiltho contingency 
happens or becomes impossible, Is in¬ 
come, not capital, Allhusen v. Whittell, 
sup. and cases there cited. But see 
Tucker v. Boswell, 5 Bear. 607.] 

(z) 2 Sim. 18. 

(«) 4 Russ. 196. 
jij 1 Kee. 427. 

(c) Seo Angerstein v. Martin, T. & R. 
232,Taco. ButLord&. Leotiardshaseaid 
(16 Jur. 847,1 Macq. H.L.'Ca. 243), that 
when Lord .ET&wthere decreed the divi¬ 
dends on Russia stock to the tenant for 
life his attention could not havo been 
called to the point. See also per K. 
Bruce, V.-C., 1 Y. & C. C. C. 318. 
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[apparently adhered to by the same Judge in Mchrtcns v. An¬ 
drew (tl). However, the rule laid down in Dimes v. Scott has 
since been repeatedly followed, and must be considered as now 
settled (?).] The ground, however, for the construction which 
gives the income to the legatee for life of tlio proceeds from the 
testator’s death, is strengthened, where lie has bequeathed out 
of the fund pecuniary legacies, which are expressly made to carry 
interest from that period (/); and it should seem that such is 
the invariable rule, where tlio subject of disposition is a specific 
property, and tho execution of the trust for conversion is not 
involved in tho administration of tho general personal estate; in 
which case (thore boing no analogy to the case of general pe¬ 
cuniary legacios which aro payablo at tho end of a year) tho 
legatee of the dividends or interest would be entitled to the rents 
from the period of the testator’s death ({/). [AVhero the words 
of tlie will are sufficiently clear upon the point, tho tenant for 
life will of course bo entitled to the income of the property in 
specie until conversion, however long that may bo deferred (//). 
The question what words are sufficient for this purpose, will bo 
discussed presently. 

J3. Tho rule that a conversion is to bo deemed as having been 
made within a year from the testator’s death, is applied in favour 
of, as well as against, tho tenant for life. Thus,] whore trustees 
are directed to convert tho property, (whether it be land into 
money, or money into land,) and tint it conversion the income is 
directed to he accumulated and added to tho capital; and it hap¬ 
pens that the conversion is deferred beyond the period of a year 
from the testator’s decease, tho process of accumulation ceases, 
and the title of tjie legatee for life to the income commences, at 
the end of such year; this being considered to afford a reason¬ 
able time for the conversion of the property (t); and it is imma- 


[(</) 3 Beav. 72. 

(<•) Taylor v. Clark, 1 Ilaro, 161; Mor¬ 
gan v. Morgan, 14 Beav. 77; Brown v. 
(Jellatly, L. It., 2 Cli. 761; Allhuscn v. 
JVhiltelt, L. R., 4 Eq. 295.] 

(/) Fitzgerald v. Jervoise, 5 Mud. 25. 
The marginal abstract of this coho is 
very inaccurate. 

(g) Seellutchcon v. Mannington, 1 Vos. 
jun. 366; Sitwell v. Bernard, 6 Ves. 541. 

[(A) Sparling v. Barker, 9 Beav. 524; 
Maekie v. Maekie, 5 Hare, 70; JVreyv. 
Smith, 14 Sim. 202; Johnston v. Moore, 
27 L. J. Ch. 463; Seholefield v. lledjern, 
2 Dr. & Sm. 173; Stroud v. Gwyer, 28 
Beav. 130; St raker v. Wilson, L. It., G 


Ch. 503. In the last two cases execu¬ 
tors had power to determiuo how much 
of trade profits should go as income and 
how much as capital.] 

(i) Sit well v. Bernard, 6 Ves. 520; and 
cases there cited; Kilvington v. Gray, 2 
S. & St. 396; Noel v. Henley, 7 Pri. 211; 
[.SYffir v. McGill, 1 Bli. N. S. 602;] 
Vickersv . Scott, 3 My. &K. 500; \_Tucker 
v. Boswell, 5 Beav. 607; see also Vigor 
v. Harwood, 12 Sim. 172, whero an im¬ 
plied direction to accumulate was alto¬ 
gether disregarded, so that the tenant 
for life got tho income from the testa¬ 
tor’s death.] 
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Dimes v. Scott. 
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terial, in such case, that the clause directing the accumulation of 
the immediate income goes on to provido for its investment (It). 
And it is to be observed, that where the purchase of land is to 
be made with a pecuniary legacy, which is to come out of the 
testator’s general estate, (and payment of which, therefore, may, 
under the general rule, be made at any time within a year,) the 
twelve months, at which the incomo becomes receivable by the 
tenant for life, is computed from the time of the receipt of the 

legacy (0- 

4. With respect to such portion of the property as is, in point 
of fact, converted beforo the end of the year following the ies- 
tor’s decease, the legatee for life takes the actual inoomo of the 
fund constituted of the proceeds from tho time of its actual in¬ 
vestment ; and that too, of courso, without regard to the fact of 
there being an oxpress direction to accumulate the profits until 
conversion or not (m). 

5. If the property [can be , but] is not, actually converted at 
the end of a year from tho testator’s decease, it must bo com¬ 
puted what would have been tho result, if the conversion had 
taken plaeo at such year’s end, and tho proceeds had been then 
invested in Three per Cent, stock; the dividends of which stock 
will form the income to which tho legatee for life will be entitled 
either from the testator’s decease, or from tho end of the year, 
according to tho fact, whether there is not, or is, an intermediate 
trust for accumulation (n). And this rule applies as well where 
the unconverted fund or property is of a permanent nature, as 
where it is limited in its duration, as leaseholds, &c. (o). [It 


(/.■) Ent while v. MarMaud, 6 Vcs. 
528, n. 

(1) Entry v. Watrington, GMinl 134. 

(»?) La Tenderer. Buhner, 2 Sim. 18; 
floe also Dimes v. Scott, 4 Bliss. 200; 
Gibson v. Bolt, 7 Vcs. 80. 

{») But the stock might happen to 
be lower at the actual investment at the 
year’s end; and then it should seem, a 
portion of the income would be undis¬ 
posed of during the life. 

(o) See Dimes v. Scott, 4 Buss. 200 ; 
Stills v. SlUh, 7 Sim. 501; [Mehrtcns v. 
Andrews, 3 Beav. 72; Hit me v. Bichard- 
son, 4 D. F. & J. 20; Brown v. Gellatly, 
L. R., 2 Ch. 751.] In Dimes v. Scott, 
a testator bequeathed the residue of liis 
personal estate to trustees, upon trubt, 
to convert the same into money, and 
thereout to pay debts, and invest the 
surplus in government or real security, 
for tho benefit of A. for life; at whose 
decease tho capital was given to other 


persons absolutely. When the testnt or 
died, part of lii^property was invested 
in an East India security yielding 10/. 
per cent., on which the executors per¬ 
mitted it to remain for several years, 
and during this period paid over the 
whole interest to tho legatee for life; 
Lord lyndhurst decided, that they could 
only be allowed, as a proper applica¬ 
tion of income, a sum equal Ut the 
dividend on so much Three per Cent. 
Consols ns the proceeds of the security, 
if turned into money at the end of a 

{ •car from the testator’s decease, would 
iave purchased; such dividends to be 
computed from the decease of the tes¬ 
tator and though it appeared that tho 
fund had actually yielded more than it 
would have produced if sold at the end 
of a year, yet the trustees were- held 
not to be entitled to the benefit of tins 
gain,.by way of set-off against the 
eJainr of the mtefior legatees for excess 
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folso applies tti favour of tile tenant for life to monies rcoovered chapter xix. 
after a long interval, and to reversionary interests from which he 
might derive ro benefit, precisely as it is applied against him to 
property of a wasting nature, from which he would derive more 
than his proper share of income (p ); and tho value of such in¬ 
terests is to be calculated, not at what they would sell for at the 
testator’s death, but on their falling into possession it is to be 
ascertained what would have been the value at the end of a year 
from the testator’s death of a sum of money which, as the event 
has turned out, was to become payable at tho end of so many 
years, calculated at 41. per. cent, simplo interest. On the value 
so ascertained, the tenant for life will bo entitled to his proper 
number of years’ interest, at 41. per cent., and the residue of the 
amount actually received, after deducting the amount of such 
interest, will form the capital of the fund; but the tenant for 


of income paid to the legatee for life ; 
but were bound to account for both such 
'excess, and also the entire sum actually 
received on the conversion of the se¬ 
curity. [In ‘Robinson v. Robinson, 1D. 
M. & G. 247, where trustees had an 
option to invest in government or real 
securities, and had neglected to convert 
improper investments and a loss had 
ensued, they were charged, not with so 
much government stock (for they were 
not bound to choose that mode of in¬ 
vestment), but with the money value of 
tho fund at the year’s end, and 41. per 
cent, interest on such value; and it was 
held to follow that tho income of tho 
tenant for life who had acquiesced in 
tho default must also bo 41. per cent, on 
the same value. But where tho only 
question is what are tho relative rights 
of tenant for life and remainderman in 
an improper investment forming part of 
the testator’s estate, the rule in Dimes 
v. Scott and Taylor v. Clark applies, and 
whether the will docs or docs not give 
an option to invost in government* or 
other eeeurities, tho tenant for life is 
entitled only to dividends on so much 
couboIs, Rrotfiiv. Gellatly, L. R. s 2 Ch. 
761. Anderson v. Read, 22 W. R. 527 
(cor. Hall, V.-C.)i where the trust for 
investments stated to have been “com¬ 
prehensive,” appears to be to tho same 
effect. 

* The General Order of IstFebruary, 
1861, does not appear to affect the rule 
in the case of improper securities left 
unconverted. But securities authorized 
by it, or bytho statutes on which it is 
founded, are proper investments for a 
testator’s estate, although not expressly 
authorized by the will; and tile tenant 

J.—VOL. h ,* 


for life will be entitled as income to tho 
annual proceeds of such investments, 
when actuully found, or made, part of 
the testator’s estate, llume v. Richard¬ 
son, 4 D. F. & J. 29. 

(p) Richering v. Ticker iny, 4 My. & 

Cr. 303; Turner v. Xewport, 2 Phil. 14, 

14 Sim. 32 ; If hi re* v. Hhtvcs, 3 Hare, 

Gil; Lord Melon's observation in Howe 
v. Lord Dartmouth, 7Vcs. 148 ; Wilkin¬ 
son v. Duncan, 23 Bcav. 469, (where tho 
interest of the tenant for life was held 
to bn the difference between thcvalue at 
the year’s end, and the amount actually 
recovered, which is in fact equivalent to 
giving tho tenant for lifo 4 1. per cent, on 
the value at the year’s end); Johnson v. 
llouth, 27 L. J. Ch. 305, and Countess of 
Harrington v. Atherton, 2D. J.&S. 352, 

(whero tho tenants for lifo of the re¬ 
version were already tenants for life in 

E ossesSion of the fund); Cox v. Cox, L. 

, 8 Eq. 343; Wright v. Lambert, G Ch. 

D. 649. Tho principle seems not to 
liavo been applied, where tho income of 
afundsetapartfor a particular purpose, 
becomes during a period undisposed 
of, and falls into tire residue. In such 
cases the tenant for life of the residue 
is held entitled only to the income aris¬ 
ing from tlio investments as they aro 
made of the uudisposed-of income, and 
not to the dividends on a sum repre¬ 
senting the capitalised value of the un- 
disposed-of income. See Tucker v. Reis- • G. O. 1st 
well, 6 Beav. 607 ; Crawley v. Crawley, Ye\i. 1861. 
7 Sim. 427; and the cases ante, p. 312, ‘ * 

as to the persons entitled to tho interest 
of income directed to be accumulated 
beyond the period allowed by the Thel- 
lusaon Act. 


R R 
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[life will not bo entitled to any payment till the fund actually 
becomes productive ( 17 ), and in case of his death before that time 
his personal representative will of course become entitled. In a 
case where there were both wasting and reversionary interests, 
the Court, for tho benefit of all parties, adjusted the payments 
to the tenant for life out of the wasting interests, so as to com¬ 
pensate for liis loss of income under the reversionary interests (r). 

6 . Where property ought to be, but from its nature cannot be, 
immediately converted, at least without great loss to the estate, 
the authorities are not quite uniform. Thus, in Gibson v. Bott (.«), 
where leaseholds directed to be converted could not be sold for 
want of a good title, Lord Eldon gave the tenant for life 41. per 
cent, from the testator’s doath on a sum to be ascertained as the 
value at the testator’s death ” ( t ). Lord Langdale , in Mehrtens v. 
And reus (u), after the leases had expired, directed a value to bo 
put upon them having reference to the enjoyment had thereunder, 
and that the income of the tenant for life should be taken os the 
dividends of the sum of consols which could have been purchased 
for that value; and in Meyer v. Simonsen if), where (inversion 
could not, from the nature of tho property, bo immediately made, 
Sir J. Parker, Y.-C., decided, that interest at 4/. per cent, should 
be allowed. He said there were three distinct classes of cases: 
“First, where the subject-matter of tho bequest is either invested 
in the funds, or in some security of which tho Court approves, 
there conversion is not necessary, and tho tenant for life takes 
tho interest of the fund as it is, and the corpus belongs to those 
in remainder. Tho second class is where part of the ostato can 
be sold and converted so as not to sacrifice the interest of the 
tenant for life or of the remainderman, such a case is one of 
partial conversion, and the proceeds of the part converted must 
be laid out on tho permanent securities approved of by the 
Court, of which the tenant for life will take the interest, and tho 
remainderman the corpus. The third class is where the property is 
so laid out as to be secure and to produce a large annual income, 
but is not capable of immediate conversion without .loss and 
damage to the estate, as in Gibson v. Bott, and Caldecott v. 
Caldecott (//). There the rule is not to convert the property, but 
to set a value upon it, and give to the tenant for life 41. per cent, 
on such value, and the residue of the income must then be in- 

! (rj) Taylor v. Clark, 1 Hare, 170. (w) 3 Beav. 72. 

r) Glenyaltv. Barnard, 6 Beav. 245. (.r) 6 De G. & S. 723 ; see Caulfield 

») 7 Ves. 89. v. Maguire, 2 J. & Lat. 162. 

(0 1 Y. & C. C. C. 320, note {a). {y) 1 Y. & C. 0. C. 312. 
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[vested, and the income of the investment paid to the tenant for 
life, hut the corpus must he secured for the remainderman (;:).] 


It remains to be considered, how far the preceding rules apply 
to cases, in which the residuary clause contains no oxpross trust 
for conversion: as where a testator simply bequeaths all the 
residue of his personal estate in trust for A. for life, and after 
his decease, fof B. absolutely. In such cases [the general rulo 
of the Court is, that all property of whatever kind, whether 
perishable or permanent, except what is invested on permanent 
government («), or real securities, must bo converted and in¬ 
vested in £3 per cent. Consols (b). It follows] that as to property, 
which at the testator’s death is invested upon permanent govern¬ 
ment or even real securities, the legatee for life is entitled to tile 
actual income, i. e. the dividends or interest, from the period of 
the testator’s decease (c). But as to property which has a tem¬ 
porary duration only, as leaseholds, or annuities for lives or 
years, the actual income of which, it is obvious, partakes to some 
extent of the nature of capital, the same rule could not justly bo 
applied, as it would evidently have the effect of conferring an 
undue advantage on the person entitled for life, at the expenso 
of the ulterior taker. Tho fair course, [and at the present day 
the settled rulo], in such cases seems to bo, to carry to account, 
as capital, the income accruing from the time of the testator’s 
decease; and, in lieu of such income, to pay to tho legatee for 
life from that period, a simi equal to the dividends which the 
produce of the sale would have yielded, if invested in Three per 
cent, stock; such investment, however, not being supposed to bo 
made until the period of the actual salo (if within tho year), 
though it regulates }he income retrospectively from the testator’s 
death. But if the sale does not take place within a year after 
the testator’s decease, the amount must, it should seem, be regu¬ 
lated by the presumed proceeds, i. e. the value at the end of such 


T(s) And see learns v. Young, 9 Vcs. 
549; Walker v. Shore, 19 ib. 387, 1 Y. 
& C. C. C. 321, n.; Arnold v. Ennis, 
2lr. Ch. Ecp. 601; Re Llewellyn's Trust, 
29 Beav. 171; Brown v. Gellatly, L. E., 
2 Ch. 761 (as to the ships). But see 
Crawley v. Crawley , 7 Sim. 427, contra. 

(а) including those authorized by 
G. O. 1st Feb. 1861. 

(б) Howe v. Lord Dartmouth, 7 Vcs. 
137; Thornton v. Ellis, 15 Bcav. 193. 
This rule applies in favour of one 
having a life annuity charged on a 


wasting fund or on residue, Fryer v. 
Jtuttar, 8 Sim. 442 : Wiyhtwickx. Lord, 
6II. L. On. 217. It also applies to rover- 
sioiuuy interests in fa\ our of the tenant 
for life, Hintes v. Jfinres, 3 Hare, 611: 
and also where trustees have an express 
option to convert or return existing se¬ 
curities, and they decline to exercise 
it, j Prendergast v. Enndcrgast, 3 H. L. 
Ca. 195; see also Baud v. Fardel!, 7 
D. M. & G. 633, 634.] 

(r) Mills v. Mills, 7 Sim. 501; and see 
llowev. Earl of Dartmouth, 7 Yes. 137. 


R R 2 
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year, together, in either case, with dividends on the interim in¬ 
come of the terminable unconverted property (</). 

What would be the destination of income arising from a fund, 
which, though not wasting or fluctuating, is precariously seoured, 
is more doubtful. It would clearly be the duty of any executor 
or trustee to call in the money as soon as possible (#?); but in the 
meantime, if the fund should happen to yield a larger amount of 
income than a proper investment (as in the case of a loan on 
personal security at 10/. per cent.), the trustee or executor could 
not, it is conceived, -with safety pay the legatee for life the actual 
income, though no loss of principal were eventually sustained; 
having regard to the severe lesson taught to trustees by the case 
of Dimes v. Scott (/), in which, however, it is to be remembered, 
there was an express trust for conversion. 

Every well-drawn will, of course, precludes all such questions 
by explicit declaration; and this remark will serve to conduct to 
the next point for inquiry, namely, 


What amounts to an indication of intention that the legatee 
for life shall, in exclusion of the general doctrine, enjoy in specio 
the property which is the subject of disposition ? This, of course, 
like all others, is a question of construction, to be elicited from 
the whole will; and on which a right conclusion can be formed 
only by an attentive examination of the cases; some of which 
will bo found to turn upon rather nice distinctions. 

It is clear, that where a testator gives the income of a specifio 
fund to a person for life, in terms exclusively applicable to describe 
the income in the then state of the property, the ulterior legatee 
cannot call for its conversion, oven though it be of a wasting 
nature. As in Vincent v. Neiccomhe (g), where a testatrix who 
was possessed of long annuities, and no other stock, bequeathed 
certain annual sums to be paid out of her “ funded property,” 
and then gave to A. the whole of the remainder of her dividends 


(d) Teams v. Young, 9 Ves. 649; 
Howe v. Earl of Dartmouth, 7 Vcs. 137; 
Mills v. Mills, 7 Sim. 601; [ Morgan v. 
Morgan, 14 Beav. 72 ; Fryer v. Buttar, 
8 Sim. 442; Benny. Dixon, 10 Sim. 63C; 
Chambers v. Chambers, 15 Sim. 183; 
Smith v. Pugh, 6 Jur. 701; Lichfield v. 
Baket', 2 Beav. 481, 13 ib. 447. But 
Bee Sutherland v. Cooke, l Coll. 603, and] 
Crawley v. Crawley, 7 Sim. 427, -where 
4 1. per cent, was allowed, and a remark 
on the last case, Hayes and Jurm. Con. 
Wills, 3rd ed. p. 227. [The rule that 
the tenant for life is only entitled to 
so much for incomo as the property 
would have produced if sold and in¬ 


vested in consols, docs not apply wliege 
the testator dies, and his property and 
the persons entitled under his will re¬ 
side out of the jurisdiction of the Court 
of Chancery, but it attaches as Boon as 
the persons entitled arrive in thin coun¬ 
try, Holland v. Hughes, 16 Ves. 111.] 
(e) Thornton v. Ellis, 15 Beav. 193. 
But sco Johnsonv. Johnson, 2 Coll. 441. 

(/) See [Caldecott v. Caldecott , 1Y. & 
C. C. C. 737: but] contra, Douglas v. 
Congreve, 1 Keo. 410; [and Mehrtens v. 
Andrews, 3 Beav. 72 ; where *the fund 
was both wasting and precarious.] 

(g) 1 You. 599 ; [and Bee Cochran v. 
Cochran, 14 Sim. 248.] 
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during her natural life; and at A.’s decease, the testatrix gave 
sunSs of stock to various persons, using in such bequests terms 
applicable not to long annuities, but rather to capital, as 1,000/. 
stook, &o. The ulterior legatees claimed to have the long 
annuities converted into Three per cents., on the ground, that, 
as the long annuities were a decreasing fund, the ulterior legatees 
might, by the progress of such decrease, be disappointed of their 
legacies: but Lord Lyndlmrst decided, that A. was entitled to 
the residue of the long annuities during her lifo, under the 
words “ the whole of the remainder of my dividends.” A fortiori 
are trustees not justified in converting into a permanent stock 
long annuities [passing by a specific bequest of “ all stocks and 
funds standing in ” the testator’s name] in trust for a person for 
life, and then to other persons absolutely (/). 

[But according to the doctrine of the present day, the ques¬ 
tion does not depend on the legacy being specific or not (A-).] 
The same principle applies, oven to a residuary clause, if an inten¬ 
tion that the property shall be enjoyed in spccio can be collected 
from the terms in which either the life interest, or the ulterior 
subject of disposition, or both these interests, is or are be¬ 
queathed. [For the general rule stated above as to the conver¬ 
sion of perishable into permanent securities, did not originally 
ascribe to testators the intention to effect such conversions except 
in so far as a testator may be supposed to intend that which the 
law will do: but the Court, finding the intention of the testator 
to be that the objects of his bounty shall take successive in¬ 
terests in one and the same thing, converts the property as tho 
only means of giving effect to that intention. But if the will 
express an intention that the property as it existed at the death 
of the testator shall be enjoyed in specie, although the property 
be not, in a technical sense, specifically bequeathed, to such a 
case the rule does not apply (/). It has boen said that the effect 
of the later coses is to allow small indications of intention to 
prevent its application (m ): but it must bo done by a fair con¬ 
struction of the will, the burden being always on those who 
would exolude the rulo (n). 


CHAPTEB XIX- 


—of a non¬ 
specific be¬ 
quest. 


(*) Lordv. Godfrey , 4 Mad. 455; [see 
also Milne v. Parker, 12 Jur. 171; 
J)'Agile v. Fryer, 12 Sim. 1; Bethune 
v. Kennedy, 1 M. & Or. 117 ; Hubbard 
v. Young , 10 Beav. 203 (gift of 14 my 
property,” “my property is in tho 
India House”); Boys v. Boys, 28 Beav. 
436 (“ property wiling income at my 
decease”). And see Mills y. Brotcn, 
21 Beav. 1. 


(A) Per Lord Zangdale, 10 Bear. 
205; and see 4 My. & Cr. 299,1 Drew.' 
181, overruling dictum of Shadwell, 
V.-C., in Mills v. Mills, 7 Sim. 608,609. 

(0 Per Wigram, V.-C., in Iiinves v. 
Hinves, 3 Haro, 611. 

(m) 14 Beav. 82; and see 3 Hare, 
612, 613. 

(w) Macdonaldv. Irvine, 8 Ch. D. 101. 
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[A direction to renew or keep in repair (o) or to demise (^) or 
discharge inoumhrances on (q) leaseholds (r), points to enjoyment 
in specie; and where after a bequest of a residue for life there is 
an express trust for conversion at a specified period, it will he 
inferred that no conversion is to take place previously to that 
period, and tho tenant for life, therefore, takes the income 
in specio (*); so where there is a power to sell generally (t)> and 
a fortiori where there is a direction not to sell without consent («)> 
or for a definite term of seven years (&■), or a direction is given 
Effect of trust either to sell or not (//). And an express trust to convert all 
ex^pt spcci^ “ exc °pt government stock ” entitles tho tenant for life to specific 
fled part; enjoyment of long annuities (s). And this was so hold, even 
though in the same will the trustees were directed to invest tho 
proceeds of conversion in “ government stock,” a direction which 
admittedly did not authorize them to invest in long annuities: 
the reason why it did not do so being not that long annuities 
did not come within the words of the direction as well as within 
the words of the exception, but becauso the Court would not 
ponuit tho trustees to select perishable securities (ft). From this 
lied part ; L1 latter position it is no long step to hold that a power to retain 
“ government stock ” following a trust to sell all (without ex¬ 
ception) does not authorize trustees to retain long annuities (b). 


CHAPTER SIX. 

Expressions 
which pre¬ 
scribe enjoy¬ 
ment in 
specie. 


[(o) Croxcc v. Crixford, 17 Boav. 507. 
(p) Hind v. Selby, 22 Bcav. 373 ; 
Thurxby v. Thursby, L. It., 19Eq. 395. 
(?) lie Sewell'x Estate, L.R., llEq.80. 
(r) If specifically devised leaseholds 
arc sold compulsorily, and the pur- 
chase-money is invested in consols, the 
tenant for life is entitled to have his 
iucoino made up out of tho corpus, 
Jeffreys v. Conner, 28 Bcav. 328: and 
see lie Iffcger, L. R., 6 Eq. 426, and 
cases cited. But where leaseholds re¬ 
newable by usage but not by law (as 
church lands) are thus specifically be¬ 
queathed, with a positive trust to re¬ 
new and to pay the fine out of the rents, 
the testator thus shows an intention to 
treat the property as permanent: so 
that if it be compulsorily sold, the 
tenant for life has no such right, lie 
Wood's Estate, L. It., 10 Eq. 572. So 
if renewal is refused by tho lessor, tho 
unexpired leasehold ought to be con¬ 
verted into a permanent fund. This, 
together with the renewal fund, if any, 
formed out of rents, will be corpus, to 
tho income only of which the tenant 
for life will be entitled, Hollier v. Hume, 
L. R., 16 Eq. 163, (where, p. 167, Lord 
Selbome's statement of “the general 
law of the Court’' is not true if applied 
to specific gifts, though unless so applied 


is irrelevant), Maddy v. Hale, 3 Ch. D. 
327; distinguishing Tardiff v. Robinson, 
27 Beav. 629 n. ; Morrex v. Hodges , ib. 
627; Hayward v. Rile, L. R., 5 Ch. 
214; in which there was no absolute 
trust to renew, and tho tenants for life 
wero held entitled to tho rents in specie. 

{») Alcoek v. Sloyer, 2 My. & K. 699; 
Hunt v. Scott, 1 Do G. & S. 219; Daniel 
v. Warren, 2 Y*. & C. C. C. 290; Har~ 
t 'ey v. Harvey, 5 Bcav. 134; Rowe v. 
Rowe, 29 Beav. 276. In Mills v. Mills, 
7 Sim. 508, the direction to convert had 
reference to a conversion into actual 
money for the purpose of making loans, 
and did not therefore exclude by im - 
plication a previous conversion into 
other investments. 

(t) Burton v. Mount, 2 Do G. & 8. 
383; Bowden v. Bowden, 17 Sim. 65; 
Skirting v. Williams, 24 Beav. 275; Re 
Zlctcellyn's Trust, 29 Beav. 171. But 
see Jebb v. Tttgwell, 20 Bear. 84. 

(«) Him es v. Himes, 3 Hare, 609; 
Ellis v. Eden, 23 Beav. 543. 

(x) Gtven v. Britten, 1 D. J. & S. 649. 
W) Simpsonv. Lester, 4 Jur. N.8. 1269. 
(s) Howardy. Kay, 27 L. J. Ch. 448; 
Wtlday v. Sandys, L. R., 7 Eq. 465. 
See also Grant y. Mussett, 8 W. R. 330. 
(«) Per Lord RomiUy, L. R.,7 Eq. 467. 
(b) Tirkner v. Old, L. R., 18 Eq. 422. 
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[Still loss could long annuities be properly retainer^ (even though chapter xix. 
there were no express trust for sale), if the power wore in 
general terms for the trustees to leave the testator’s monies in¬ 
vested as they should find them (c), or a power to retain “ un¬ 
doubted real or personal securities” (d). 

Again, a power to sail tho testator’s ships for the benefit of --of directions 
his estate till they can be satisfactorily sold (<?), or a direction Saua^mont; 
to sell a horso if a stated sum should be offered, if not, to let 
him, and if a sale should be made, to invest the money (/),—a 
sale upon tho first good opportunity being in each case evidently 
contemplated—shows no intention to alter equities between suc¬ 
cessive takers, but only to regulate tho discretion of the trustees 
in conducting tho sale, and will not givo the tenant for lifo tlib 
actual profits made before sale. So a direction to convert certain 
specific parts of the personal estate docs not imply that the resi- 
duary estato is not to be converted ({/); neither does a dirootion —of tmst to 
to sell the residuary personal estate for payment of dobts and ciiicpartf&c. 
legacies imply that it is to be sold for no other purpose ; sinco a 
sale for the purpose of making those payments is no more than 
tho law itself would order in the common course of administra¬ 
tion without an express direction (//). A power to vary securi¬ 
ties, though an insufficient 'ground for conversion in the case of 
a specific gift (/), yet affords a strong argument in favour of a 
salo when it has reference to a residuary bequest (./). 

Where various items of property are dealt with together, the Where of 
fact that some of them are clearty to be enjoyed in specie, (and 
more especially if these be of a kind which, according to tho ®J ) “® 1 ar ® ub 
general rule, ought to bo converted,) affords an argument in j ec t to sale, 
favour of the remaining items having been also intended to be 
so enjoyed (k) ; an argument, however, which requires other 
corroborative circumstances to render it conclusive (/). 


[(c) Porter x.Baddvlcy, 5 Ch. D. 642. 
And see Re Llewellyn's Trust, 29 Beav. 
171 (express trust to convert). 

(d) Preston v. Melville, 15 Sim. 35 
(express trust to convert). 

(c) Brown v. Gellatly, L. R.,2 Ch. 751. 
Cf. Thursbyx. Thursby, L.R., 19 Eq. 395. 

(/) Arnold v. Ennis, 2 Ir. Ch. ltep. 
601. See Gilson v. Bolt, ante, p. 610. 

(y) Cafe v. Bent, 5 Hare, 34; Moryan 
v. Moryan, 14 Beav. 86, 86; Hood v. 
Clap ham, 19 Beav. 90. Secus where all 
is directed to be sold except specific 
parts, see cases cited ante, p. 614. 

(h) Caldecott v. Caldecott, 1 Y. & 
C. C. C. 312; Sutherland v. Coole, 1 Coll. 
49tf; Johnson v. Johnson, 2 Coll. 441. 

(*) Lord v. Godfrey, 4 Mad. 455. 


(J) Moryan v. Moryan, 14 Beav. 85. 
(it) Beth ane v. Kennedy, 1 My. & Cr. 
114 ; Burton v. Mount, 2 Do G. & S. 
383; Simpson v. Earles, 11 Jur. 921, 
V.-C. Ingram; Home v. Way, 12 Jur. 
958, 18 L. J. Ch. 22, Y.-C. Wiyram ; 
Howe v. Howe, 14 Jur. 359 (K. Bruce, 
Y.-C.); Cotton v. Cotton, ib. 950; Booth 
v. Coulton, 7 Jur. N. S. 207 (freehold 
distillery with utensils, &c., let together 
at one rent); Holyate v. Jenninys , 24 
Beav. 623, where it was said that 
though investments were to bo enjoyed 
in specie, debts, os turnpike bonds, 
must be got in. 

(I) Howex. Earl of Dartmouth, 7 Ves. 
138; Bfann v. Bell, 5 De G. & S. 658, 
2 D. M. & G. 775.] 
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CHAPTEB XIX. 


Whore the 
gift in re¬ 
mainder 
points to the 
very property. 
Collins v. Col¬ 
lins. 


Pickering v. 
Picliering. 


Hanis v. 
Poyncr. 


SUCCESSIVE TAKERS 

[An intention that the tenant for life shall enjoy the property 
in specie is sometimes collected from the ciroumstanoe that the 
terms of the gift over point to the very property as it existed at 
the testator’s death. Thus, in] Collins v. Collins (m), where the 
words of the bequest were “ I give to my wife, all and every 
part of my property, in every shape, and without any reserve, 
and in whatever manner it is situated, for her natural life; and 
at her death the property so left to be divided in the following 
manner.” Part of the testator’s property consisted of a lease¬ 
hold messuage, hold for a term of twenty-eight years; and Sir 
J. Leach , M. It., considered that the ulterior legatees were not 
entitled to have the lease sold, but that it was the intention of 
the testator, that his widow should enj'oy the leasehold property 
for her life. 

Again, in Pickering v. Pickering («), where a testator gave to 
his wife, subj'eet to the payment of his debts and legacies, and 
such annuities and assurances as ho was liable to pay, all the 
interest, rents, dividends, annual produce and profits, use and 
enj'oyment, of his real and personal estate, for life; and at her 
decease, tho testator gavo all tho rest and residue of his estate, 
real and personal, to his son-in-law; but, in case of his dying 
before the testator’s wife, then he directed the residue to be 
divided in manner therein mentioned. Part of the testator’s 
property consisted of a leasehold house and a life annuity; and 
the charges thereon also comprised annual payments. Lord 
Lang dale, M. R., decided, that in this case the testator had indi¬ 
cated an intention that the property should be specifically en¬ 
joyed by his wife during her life ; and Lord Cottenliam, on ap¬ 
peal (o), was of the same opinion; grounding his judgment 
especially on Collins v. Collins , to which ho thought the direction 
to divido the property on a certain event precisely assimilated 
the case bofore him. He remarked that in Collins v. Collins 
there were expressions only applicable to the actual condition of 
the property. 

[In Harris v. Poyner (p), the testator devised and bequeathed 
all the residue of his real and personal estate, “andnil his estate, 
term and interest therein,” to trustees in trust for his wife for life, 
and after her death, he devised “ the same, and all his estate , term 
and interest therein ” to his son; Sir R. Kindersley , V.-C., thought 

m) 2 My. & K. 703. Baker, 2 Beav. 481,13 ib. 447; Thom- 

n) 2 Beav. 31. ton v. EUis, 15 Beav. 193; Bowden v. 

(o) 4 My. & Cr. 289. Bowden, 17 Sim. 65. 

\p) 1 Drew. 174; but Bee LiehfieU v. 
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[that the testator intended tho son to take the identical property, chapteb sox. 
and, therefore, that there was to be no conversion during the life " 
of the widow. * 

In Pickup v. Atkinson (q), the ground on which the conversion Effect of gift 
was opposed was, that there was a gift to the tenant for life of JiXforUfe" 
the rents, profits, dividends and interest of all the residue, &c., 
and that if leaseholds comprised in tho residue were to be con¬ 
verted, the word “ rents ” would, in effect, be struck out of tho 
will. In support of this Goodenough v. Tremamondo (r) was 
cited, where Lord Lang dale, M. It., relying on the use of that 
word in the gift for lifo, and gift over, held that there was 
to be no conversion; but Sir J. Wigram, V.-C., in deciding 
that there must be a conversion in the case before him, said, that 
according to that argument, the use of the words “dividends” (*), 

“ interest,” would prevent the conversion of any property yield¬ 
ing income denominated by those words. However, in Cafe v. 

Bent (t), where a testator directed a per-centage on the receipt of 
the “ rents ” of tho residue, after satisfying “ all ground rents 
and other outgoings,” to be paid to his son, and none of tho 
property included in tho residue except leaseholds produced 
“rents,” the same Judge held that tho leaseholds wore to be 
enjoyod in specie. This conclusion was probably fortified by a 
different per-centage being given on the “dividends” arising 
from the residue.] 

Sometimes, a testator combines with the general words of a Effect where 
residuary clause, an enumeration of certain species of property, enumomtion 
thus raising tho question, whether the enumeration is to be con- of specific 
sidered as taking the specified property out of tho rule appli- Lined with 
cable to a general rosiduo. [There is great authority for saying rCB1 " 
that such enumeration of particulars, unless it is enough to 
make the bequest of those particulars properly “ specific,” is in¬ 
sufficient of itself to exclude the rule (««).] 


[(?) 4 Hare, C24. 

(r) 2 Bear. 612; and see Marshall v. 
1Ire inner, 2 8m. & Gif. 237 ; Crowe v. 
Crisford, 17Beav.607; Skiningv. Wil¬ 
liams, 24 Bear. 275. And apparently 
its effect is not impaired by the circum¬ 
stance of the leaseholds being included 
in tho same gift with freeholds: i. e. 
the word is not applied exclusively to 
the latter, Hood v. Clapham, 19 Beav. 
90; Wearing v. Wearing, 23 ib. 99; 
Vaehell v. Roberts, 32 Beav. 140 ; but 
see Craig v. Wheeler, 29 L. J. Ch. 374. 

(«) Some stress was laid upon this 
word by Sir J. leach , in Alcock v. Sloper; 


and see Blann v. Bell, 6 De G. & 3. 
658 ; Bowden v. Bowden , 17 Sim. 65. 

(t) 6 Hare, 24; seo Neville v. For- 
tesene, 16 Sim. 333. 

(#) Stirling v. Lydiard, 3 Atk. 199; 
Mills v. Mills, 7 Sim. 608; House v. 
Way, 18 L. J. Ch. 22, 12 Jur. 969; 
Cotton v. Cotton, 14 Jur. 950; James v. 
Gammon, 15 L. J. Ch. 217; Simpson v. 
Earles, 11 Jur. 921; Pickup v. Atkin¬ 
son, 4 Hare, 628; and see Sutherland v. 
Cooke , 1 Coll. 504; Morgan v. Morgan, 
14 Beav. 72; Craig v. Wheeler, 29 L. J. 
Ch. 374; Re TootaVs Estate, 2 Ch. D. 
628.] . 
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chapter xix. In Bethunc v. Kennedy (x), [the bequest was held to be specific.] 

Btthune v. There a testatrix, after bequeathing 100/. long annuities to A. 

Kennedy. and B., added, “ the residue of my property, nil I do or may 

possess in the funds, copy or leasehold estates, to my deaT sisters 
M. and II., during their lives; at the decease of both of them 
to be equally dividod, share and share alike, between my 
cousins” (naming them). Part of the residue consisted of 150/. 
long annuities; and the question was, whether the legatees for 
life were entitled to receive the annuities, or whether they ought 
to bo turned into a permanent fund. Sir C. C. Pepys , M. R., 
decided in favour of the former construction, on the ground, 
that it was not a mere residuary clause, but a specific bequest of 
the sum belonging to tho testatrix in the long annuities; and 
was to bo enjoyed by the legatee for life, in tho state in whioh 
the testatrix left it. As to the copyhold or leasehold estates, he 
said, it was not disputed that the gift was specific; and if so, why 
should it not also be specific with respect to the funds ? The in¬ 
tention, it was reasonable and natural to presumo, must have been 
the same with respect to both descriptions of property; and there 
could be no doubt, ho observed, that a bequest of all that a 
testator may possess in the funds, would bo a specific bequest of 
all funded property; the rule being, that the legacy is not tho 
less specific for being general. Tho M. R. considered, that tho 
case was distinguishable from Atcockv. Sloper, where the argument 
in favour of the non-conversion was founded on the terms in which 
tho income was given, and not (as hero) on the mode of bequeath¬ 
ing the capital. 

S!3 ** M ' [The decision in tho last case was followed by Lord Lyndhurst, 
0., in Vaughan v. Buck (y), on a will of doubtful construction, 
which tho L. C. said might for the purpose now in question bo 
read thus:—“ I give the whole of my property, viz., my house, 
21, North Street , 1,000/. New 4/. per cents., 1,500/. in the 3/. 
per cent. Consols, 645/. in the 3/. per cent. Reduced, and 20/. 
per annum long annuities, with the residue and interest, if there 
should be any, to my wife for life, and after to be divided 
equally between my surviving children:” it was held that tho 
widow was entitled to enjoy the house, which was leasehold, and 
the long annuities, in specie. “With respect to the house,” 
Lord Lyndhurst said, “ the bequest is dearly specific, and as 
to the long annuities they constitute one of the items in the 

(j:) 1 My. & Cr. 114. Young, 10 Beav. 203; Mills v. Brown, 

[(y) 1 Phill. 75; eeo also Hubbard ▼. 21 Bear. 1. 
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[testator’s property existing at the date of the will, and which by oiapteb xix. 
this description he bequeathed to his wife. . . . Bethunc v. 

Kennedy is similar in principle, and corresponds nearly in its 
circumstances with the present.” 

In Oakes v. Strachey (c), there were two gifts to the testator’s Oakes v. 
wife during widowhood, first, of the interest of all the money Straehc 'J' 
the testator had ormight possess in the funds or on other securities; 
and, secondly, of tho interest of all his other property, for tho 
maintenance of herself, and tho maintenance and education of 
tho testator’s children by her: the Y.-C. thought the testator had 
drawn a distinction between tho two sorts of property, and that 
tho former was to be enjoyed in specie, and the latter not. 

If wasting property (as leaseholds) bequeathed in specio bo ^^^ con * 
converted into a permanent fund, with tho consent of tho tenant Masting pro- 
for life, and ho survives the period when tho leaseholds would J^nsmt of 
have expired, tho capital of the permanent fund will bocomo tho tenant for 
absolute property of the tenant for life (a ). But a lease, in which llfc ' 
tho tenant for life is cestui que lie, would practically not become 
his absolute property immediately, at least not so as to enable him 
to assign or surrender it; for tho chance of renewal for the 
benefit of the remainderman would be thereby lost, and it scorns 
that on this account a sale or surrender by him would bo set 
aside (b). It may bo hero added, that a tenant for life in specio 
of a share in a partnership has b6en held not entitled to tho 
increase of the capital made during his life (r).] 


IY. It is clear, that, where a testator directs real estate to bo Destination of 
converted into monoy, for certain purposes, and the trusts of the inteSsfo," 0 * 
will directing tho, application of the money, either as originally proporty di- 
created, or as subsisting at tho death of tho testator, do not converted, 
exhaust the whole beneficial interest, such unexhausted interest, 
whether the estate be eventually sold or not (d) t belongs to the heir 
as real estate undisposed of (e). Tho heir is excluded, not by the 


[(■:) 13 Sim. 414. 

(a) Phillips v. Serjmt , 7 Ilarc, 33; 
lie lieaufoy's Estate , 1 Sm. & Gif. 20. 

(h). Harvey v. llarvey , 5 Beav. 134, 
M'hcro, however, under the peculiar cir¬ 
cumstances, the sale was not held bad. 
(r) Moasley v. Carr, 4 Beav. 40.] 

Id) See Uillv. Cock, 1 V. & B. 173. 
(e) 2 Vcm. 571; ib. 645; 3 P. W. 
20; 2 Dick. 600; 1 B. C. O. 603; 2 
B. C. C. 689; 3 B. O. O. 355; 4 B.C. C. 
411; 2 Vcs. jun. 271; ib. 683 ; 3 Ves. 
210; 4 Ves. 642; ib. 803; lOVes. 500: 


11 Vcs. 87; ib. 205 ; 12 Vcs. 413; 16 
Ves. 188; 18 Vcs. 156; 1 V. &B. 173; 
ib. 410; 2 V. & B. 294; 2 Kee. 664; 
[1 E. & My. 752 ; 5 My. & Cr. 125 ; 4 
i . & O. 607.] Tho case of Ogle v. 
Cook, cited 1 B. C. C. 512, had been 
considered as a solitary exception to 
this class of cases ; but it was after¬ 
wards discovered tliat tho very point 
which was alleged to havo made it so 
was left undecided. See E. L. cited 
2 Ves. jun. 686. 
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DESTINATION OF INTERESTS UNDISPOSED OF 


CHAPTER XIX. 


Principle 
same, whe¬ 
ther land or 
money is the 
object of con¬ 
version. 


direction to convert, tut by the disposition of the converted pro¬ 
perty, and so far only as that disposition extends. Thus, in 
Wilson v. Major (/), where lands were given by a testator to 
his wife upon trust to sell and invest the money upon security 
at interest; and he gave and bequeathed the interest and divi¬ 
dends of the same to tho use of his said wife, without making 
any ulterior disposition of the fund, Sir W. Grant , M. It., held, 
that, there being no declaration of the trust of the money beyond 
the life of tho wife, it resulted to the testator’s heir. 

And the same principle, it is now settled, applies in the con¬ 
verse case of money being directed to be laid out in land, which 
is then devised for a limited estate only; the fund ultra that 
interest, though eventually turned into land, goes as personal 
estate undisposed of to the residuary legatee or next of kin of 
the testator, on tho ground that the will operates to convert the 
fund so far only as it disposes of it. 

Thus, in Cogan v. Stephens (g), where tho testator directed his 
executors immediately to lay out the sum of 30,000/. in the 
purchase of an estate, tho income of which he settled on one for 
life, with remainder to others in tail, subject to which the estate 
(which was to be purchased and always run in the testator’s 
name) was given to a charity. The money was not laid out, 
and the gift to the charity being void under the Statute of 
Mortmain, and the prior limitations having determined, it was 
held by Sir C. Pepgs, M. R., that the next of kin, and not the 
heir-at-law of the testator, was entitled to the fund. 

So, in Hereford v. Bavenhill (A), where a testator gave his ready 
money and tho money which should be owing to him, to trustees, 
upon trust, as soon after his decease as a convenient purchase 
could be found, to invest it in the purchase of freehold, copyhold, 
or leasehold hereditaments to bo settled to certain uses. These 
limitations having failed (some of them in the lifetime of the tes¬ 
tator, and the rest subsequently), Lord Langdale , M. R., in a suit 
for ascertaining who was entitled to the fund, which had not been 
laid out, held, that the heir was not a necessary party; observing, 
that it had been decided in Cogan v. Stephens that where a testator 
directed his personal estate to be converted into real estate for 
several purposes, some of which failed, his heir was not, after 
satisfying the purposes whioh would take effect, entitled to the 


(/) UVes. 205; Bee also Kobinson {g) 1 Bear. 483, n. f [5L.J. N.S. 
v. fkulor, 2 B. C. C. 389. Ch. 17-1 

(A) 1 JBeav. 481. 
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personalty, as being impressed with the character of real estate; 
[and he subsequently decreed the residuary legatee to be en¬ 
titled (/).] 

And the same rule obtains, where the testator’s disposition of 
the converted property, though originally complete, has partially 
failed in event by the decease of any one of the objects in tho 
testator’s lifetime; in which case the interest comprised in the 
lapsed gift devolves to the person who would have been entitled 
to the entire property, if the testator had died wholly intestate 
in regard thereto. 

The title of the heir, under such circumstances, to a lapsed 
share of real estate directed to be sold, was established in Ackroyd 
v. Smithson {k), well known as containing the celebrated argu¬ 
ment of Lord Ehlon (then Mr. Scott), wliich Lord Thnrlow ad¬ 
mitted to have changed his opinion. The testator devised all 
his real and personal estate in trust to be sold and converted into 
money, to pay debts, legacies, and funeral expenses; and tho 
overplus to be paid to certain persons (to whom he had bequeathed 
pecuniary legacies), in proportion to their respective legacies. 
Some of theso legatees died in the testator’s lifetime ; and, on a 
question whether their lapsed shares belonged to tho heir-at-law 
or next of kin of the testator, Lord Thnrlow at first inclined to 
the opinion that tho next of kin were entitled, but, upon further 
argumont, he decided in favour of the heir. lie said, that he 
used to think, when it was necessary for any of the purposes of 
the testator’s disposition, to convert land into money, that the 
undisposed-of money would be personalty ; but the cases fully 
proved the contrary. It would be too much, he observed, to say, 
that if all the legatees had died, tho heir could, as he certainly 
might, prevent a sale; and yet that, because a sole was necessary, 
the heir should not take the undisposed part of the produce. 

So, if the produce of real estate directed to be sold be disposed 
of in a certain event which does not happen, or for a purpose 
which is illegal, the beneficial interest comprised in tho contin¬ 
gent or illegal gift which thus fails devolves to the heir. 

And it is, of course, immaterial that the testator has com¬ 
bined his personal estate in the same gift with the proceeds of 
the real estate; the effect in such case being that, by the failure 


CHAPTER XIX. 


Lapsed shares 
of proceeds of 
real estate do- 
volvo to heir. 


[(O' Hereford v. Ravmhill, 
1 .]/ ' 


Effect of fail¬ 
ure of devise 
by contin¬ 
gency or 
illegality. 

• 

Failure of 
disposition of 
real and per¬ 
sonal estate 
respectively. 


5 Beav. 

51.1 Fletcher v. Chapman , 3 B. P. C. 
Toml. 1 [where, however, no daim ap- 

E rs to have been made by tho next of 
], and a dictum of Lord Redesdale , 
3 Dow, 207 (see also 4 B. C. C. 627} are 


thus virtually overruled. 

(£) 1 B. C. C. 603. [But where tho 
Court or a trustee sells more than 
necessary of the estate of a living owner , 
there is no equity to reconvert for his 
heir, L. R., IS Eq. 197; ante, 162.] 
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xix. of the intended disposition, the real estate descends to the heir, 
and the personalty devolves to the next of kin of the testator. 
Thus, in Jcssopp v. Watson (I), where a testator directed a mixed 
fund, composed of tho produce of his real and personal estate, 
to he applied to certain specified purposes, and the residue to he 
divided equally among his children or child at twenty-one, if 
sons, and twenty-one or marriage, if daughters; and if no such 
child, to such person or persons as he should by his codicil ap¬ 
point. The testator died without having made a codicil, leaving 
an only daughter his heir, who died under twenty-ono, intestato 
and unmarried. Sir J. Leach , M. It., held, that so much of tho 
residuary fund as was constituted of real estate, descended to the 
daughter as heir-at-law; and that 60 much as was constituted of 
personalty devolved to and was divisible among the persons en¬ 
titled under the Statute of Distribution to the personal estate of 
the testator. 

So, in Eyre v. Mamlcn («»), whore a testator gave his real and 
personal estate to trustees upon trust, at any time after his do- 
cease to sell and convert the property, and during the lives of 
his children to accumulate tho annual income; and, after tho 
decease of his surviving child, he gave tho produce of the real 
and personal estate (directing such part as had not been pre¬ 
viously converted, to bo then converted) to his grandchildren. 
One of the children having survived the testator more than 
twenty-ono years, tho trust for accumulation became void for the 
excess under the Tliollusson Act (»), and the income, being held 
to be thenceforth undisposed of during the life of tho surviving 
child, was claimed by the next of kin of the testator, as well of 
the proceeds of tho real as the personal estate, on the ground 
that there was an absolute conversion. But Lord Langdale , 
H. R., decided that it belonged to tho heir, observing that the 
sale was directed for the purposes of the will, and for the benefit 
of the legatees, not for the benefit of the next of kin, whoso 
claim was therefore confined to the income of the personal estate. 

The position that the heir is not excluded by any conversion, 
however absolute, may seem, indeed, to be indirectly encountered 
by those cases in which a distinction has been carefully drawn 
between absolute and qualified conversion (o). The learned 
Editor of Peere Williams’s Reports, in a note which has often 

(/) 1 My. & K. 605; [see also Roberts (m) 2 Kcc. 574. 

v. Walker, 1E. & My. 752; Edwards v. («) Ante, p. 302. 

Tuck, 23 Beav. 268 ; Bedford v. Bed- [o) Wright v. Wright , 16 Ves. 188. 
ford, 35 ib. 584.] 
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been referred to with commendation (p ), states the question in cuaptbb six. 
those cases to be, “ whether the testator meant to give to the 
produce of the real estate the quality of personalty to all intents, 
or only so far as respected the particular purposes of his will.” Conversion 
There seems to be no ground to except to this statement of the STJS?!" 1 " 
doctrine, provided that, by an indication of intention to give to what - 
real estate the quality of personalty “ to all intents,” we ore 
allowed to understand something very special and unequivocal, 
amounting, in effect, not-merely to a disposition of the fund as 
personalty to the legatees named in the will, but to an alternative 
gift to the persons entitled by law to tho personal estate, in the 
event of the failure of the intended disposition. Unloss such an 
interpretation be given to the terms of this proposition, it must, 
however respectable the authority from which it proceeded, bo 
pronounced to be not strictly accurate; at all ovonts, it is not an 
explicit statement of the rule, and requires, it is conceived, 
in order to be a safe guide in its application, tho following ex¬ 
planatory addition: “ But that every conversion, however abso¬ 
lute in its terms, will be deemed to be a conversion for tho pur¬ 
poses of tho will only, unless the testator distinctly indicates an 
intention that it is, on the failuro of those purposes, to prevail 
as between the persons on whom the law casts the real and per¬ 
sonal property of an intestate, namely, tho heir and next of kin.” 

The respective claims of his own representatives, it may be con¬ 
fidently affirmed, are, in such cases, not in the contemplation of 
the testator, who always calculates on his legatees surviving 
him. [Accordingly, it is now settled, that neither a direction 
that the proceeds of tho sale of land shall bo deemed personal 
estate ( 7 ), nor such a direction joined with an express declara¬ 
tion that the heir-at-law shall not take in case of lapse (r), will 
exclude the claims of the heir-at-law.] 

Upon the principle thp,t real estate directed to be sold is con- As to conver- 
verted only for the purposes of the will, it was held by Sir W. to" 

Grant (#), that such a devise in trust to pay certain legacies did simple con- 
not throw open the fund to simple contract creditors, though he tract dcllts ' 


( p) Cruse v. Barky, 3 P. W. 20, Mr. 
Cox’s ii. 

[(?) Taylor v. Taylor, 3 D. M. & G. 
190, overruling Phillips v. Phillips, 1 
My. & IC. 649; and see Robinson v. 
London Hospital, 10 ITaro, 19; Gordon 
v. Atkinson, 1 Do G. & S. 478; Flint v. 
Warren, 16 Sim. 124; Shalleross v. 
Wright, 12Beav.005; Hopkinson v. El¬ 
lis, 10 ib. 169; Williams v. Williams, 5 


L. J. N.S. Ch. 84; Collins v. Wakemun, 
2 Ves. jun. 683 (as to the 1000/.) But 
Jessel, M. It., though ho admitted it 
urns so settled, yet thought such a di¬ 
rection might well havo been held to 
mean that the next of kin should tuke, 
1 Ch. D. 610. 

(»•) Fitch v. Weber, 6 Hare, 146 ; 
iSykes v. Sykes , L. B., 4 Eq. 200.] 

p) Gibbs v. Ougirr, 12 Vcs. 413. 
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Trustees en¬ 
titled where 
no heir. 


As to proceeds 
of real estate, 
passing under 
a residuary 
bequest. 


Retry v. 
Usher. 

Real fund 
will not pass 
under a be¬ 
quest of per¬ 
sonalty. 


DESTINATION OP INTERESTS UNDISPOSED OF 

said that a substantive and independent intention to turn real 
estate into personalty, at all events, would have that effect. Such 
a conversion, however, as that referred to by his Honor, must be 
of a special kind. It must have no specified object, for a speci¬ 
fication of the object, we see, will confine it; or it must contain 
some expressions showing that it is not so confined. In short, 
it must be manifest that the property is to be considered as per¬ 
sonalty quoad this purpose, or, in other words, that the fund is 
intended to be subjected to the claims^>f simple contract credi¬ 
tors. In Kidney v. Coimmaher (t), it had been held, that where 
a testator had devised real estate in trust to be sold, and directed 
the produce [to be applied in payment of the incumbrances on 
the estate, and the remainder] to bo considered as part of [the 
residue of his] personal estate, and then bequeathed the [residue 
of his] personalty after payment of his debts, the fund was sub¬ 
jected to the debts. Sir W. Grant , in the last case, expressed 
his doubt of the soundness of the decision, [but more reoently it 
has been approved (u). 

Again, where a testator, having devised lands to trustees upon 
trust for sale, did not dispose of the surplus proceeds, and died 
without heir or next of kin, it was held that tho Crown had no 
title to the surplus proceeds, (as it would have had if they had 
been personalty,) but that the trustees were entitled to' retain 
them for their own benefit (a?).] 

In farther confirmation of the principle in question, it is now 
settled that the undisposed-of residue of money to arise from tho 
sale of real estate will not pass under a general bequest of per¬ 
sonalty in the same will, unless the testator expressly declare 
that it shall be considered as part of* his personal estate, [or un¬ 
less such an intention cun be collected from the force and mean¬ 
ing of the expressions used by the testator through the wholo 
will (y). . : 

Thus, in Berry v. Usher (s), the appointment of two persons 
as joint residuary executrix and executor was held not to giyd 
them the proceeds of real estate directed to be sold. And in] 
Maugham v. Mason (a), whore A. devised freehold chambers to 
trustees and their heirs, upon trust to sell, and apply the money 
arising by such sale towards payment of the legacies by his will 

(0 1 Ves. jun. 436. 244, 246. 

[(«) Bright v. lareher, 3 De G. & J. (y) See per Sir J. Leach , in Phillips 
166 ; Field v. Beckett, 29 Beav. 668. v. Phillips, 1 My. & K. 661. 

lx) Taylor v. Baygarth, 14 Sim. 8. (s) 11 Ves. 87.] 

See also Cradoek v. Otatt, 2 Sm. & Gif. (a) 1 V. & B. 410. 
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bequeathed; and the rents, until sold, to be applied to the same chapter 
uses; and after giving oertain legacies, the testator then, as to 
all the residue of his personal estate, after payment of his debts, 

&o., bequeathed the same to trustees, upon trust to convert tho 
said residue into monoy, and lay tho same out as therein men¬ 
tioned. Sir IF. -Grant held that the produce of tho salo of tho 
real estate, after payment of tho legacies, resulted to tho lioir, 
and did not pass under the residuary bequest. 

This construction, it will bo obsorved, was somewhat aided by 
the circumstance of tho trust being to convert tho residuo into 
money, which could not strictly apply to the money produced by 
the real estate; but tho M. R., though ho adverted to this cir¬ 
cumstance, docided the caso upon the general principle, that 
where there was a direction to sell laud for a particular purpose, 
the surplus did not form “ part of the personal estate, so as to 
pass by the residuary bequest.” 

[So, in Dixon v. Dmeson (b). the testatrix devised and be- Dixon v. 
quoathed her real and personal estate upon trust to sell and con- ttmon - 
vert, and out of tho proceeds of tho real estate to pay her debts 
and testamontary expenses, and also certain legacies and annui¬ 
ties, and in case the proceeds should be insufficient then to pay 
the sanjo out of the personal estate, and sho also bequeathed 
legacies to charities to bo paid out of her porsonal estate, 
and then proceeded thus:—“ Should any part of my personal 
estate and effects still remain undisposod of, after satisfying all 
my just debts and personal and other incidental oxpenscs, and 
providing for tho said “charities heroin mentioned, and paying 
the several legacies or sums of money herein bequoathod or 
directed to be paicUthereout, thon upon trust that my said trus¬ 
tees shall pay and transfer the residuo and remainder of my said 
estate and effects not hereby otherwise disposed of unto, &o.” It 
was dooided by Sir J. Leach , V.-C., that the last gift did not 
include tho residue of the proceeds of tho real estate, and that 
the heir-at-law was entitled. 

An d in Collis v. Robins (c). whoro the testator devised real VoUU v. 
estate upon trust for sale, and out of tho procoods and tho rents 0 lH9 ' 
in the meantime to pay the testator’s debts and the trustoes’ 
costs and oertain legacies, and tho will then proceeded, “ and as 
to all and singular my ready monies and securities for monoy to 

[(A) 2 S. & St. 327. Brown v. Bigg y 7 Ves. 279, stated anto, 

( 0 ) 1 De G. & S. 131. See also p. C03. 

J.—VOL. I. S S 
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COA7FEBXIZ. 


Effect of de¬ 
claration that 


me belonging, and all other my personal estate and effects what¬ 
soever and wheresoever the same may be at the time of my de¬ 
cease, I givo and bequeath, &c.” Sir J. K. Bruce , V.-C., held 
that the surplus of the proceeds of the real estate belonged to 
the heir-at-law. 

But it is clear that if there be a declaration that the money 
iroceeds shall arising from the sale shall bo considered as part of the testator’s 
personalty. p er80na i estate, it will pass under a general bequest of personalty 
in tho same will. [For although there is no clear authority in 
the affirmative id), yet tho argument adopted with reference to 
such a declaration in cases of intestacy as to port of the produce 
of land directed to be sold, viz., that the testator has adapted 
his language to a caso of testacy but not to a case of intestacy (c), 
while it exoludes the next of kin admits the claim of the resi¬ 
duary legatee.] 

And it seems, that whoro tho testator has blended the proceeds 
of tho real and personal estates in regard to one legatoo taking a 
temporary interest, it is to bo inferred that ho docs not intend 
them to bo subsequently severed; and accordingly, in such a 
case, very slight circumstances will suffice to extend a bequest 
applicable in terms to the personalty only, to the produce of the 
real estate, in order to avoid such severance. Thus, where (/) a 
testator gave his real estate and the rosidue of his personalty to 
trustees, to sell and convert the same, and invest the proceeds, 
and then gavo the interest, dividends and produco of the wholo 
of his real estate, and of the rosidue of his personalty, to his wifo 
for life, and after her decease ho gavo one moiety of the in¬ 
terest, dividends and produce of the residue of his personal estate 
and effects , or tho securities on which tho pamo should be in¬ 
vested, to his brother M., his executors, administrators and 
assigns, and he gave tho other moiety of the interest, dividends 
and produce of the residue of his personal estate and effects , or the 
securities on which tho same should be invested, to his sister- 
in-law B. for lifo; and, after her decease, he gave the whole of 
tho principal of such moieties, or tho whole residue of his estate 
whatsoever and wherosoever, and the securities on which tho 
same should bo invested, to his said brother M., his heirs, exe¬ 
cutors, administrators and assigns; and the question being, 


Inference that 
real and per¬ 
sonal estate 
once blended 
are not to bo 
afterwards 
severed. 


[(d) The point was includod in the 
decision of Collins v. Wake man, 2 Ves. 
jun. 683, but was not argued for the 
heir. It seems to have been assumed, 
Robinson v. London Hospital , 10 Hare, 27. 


(<*) See per Turner , V.-O., Robinson 
v. London Hospital , 10 Hare, 19, and 
other cases cited above.] 

(/) Byarn v. Munton, 1R.& My. 603. 
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whether the sister-in-law was entitled to a moiety of the income chapter xnc. 
arising from the proceeds of the real estate, Sir J. Leach, M. It., 
decided in the affirmative ; ho said, that the testator had made 
one mixed fund of the residue of the personalty and tho pro¬ 
ceeds of the sale of tho real estate ; that the whole was to "bo in¬ 
vested in government stocks, or on real securities, and the 
interest was to ho paid to the widow during her life; that thero 
was no intention that upon her death a division should toko 
place of tho personalty from tho produce of tho realty; and, in 
fact, such a division could not ho made; that, therefore, tho 
testator, in the moiety given to B. during her life, meant to in¬ 
clude the real estate; and that this conclusion was strengthened 
hy the clause immediately following, in which the testator used 
the phrase, “ the whole of the principal of such moieties,” as 
synonymous with, and equivalent to, “ the whole residue of my 
estate, whatsoever and wheresoever” (if), and which was, conse¬ 
quently, a declaration that tho moieties of which he spoke were 
moieties of tho whole residue of his ostato. 

[Tho blending of tho proceeds of the two estates for any pur¬ 
pose not exhausting the wholo is always taken as rendering 
probable an intention that they shall bo kept together through¬ 
out, and as inviting such a construction of subsequent words 
of gift as will carry that intention into effect. Thus, in 
Court v. Jiuclcland (h), whe'ro a testator devised and bequeathed 
his roal and the residue of his personal estate in trust to sell, 
and to dispose of the net monies to arise from such real and resi¬ 
duary personal estate (after payment of debts and legacies) ac¬ 
cording to the trusts thereinafter declared concerning the same. lie 
then declared that until sale tho real and personal estate should 
be subject to tho trusts thereinafter declared concerning tho said 
net monies, and that the rents and annual produco thereof 
should be deemed income for the purposes of the same trusts , and 
that tho real estate should be transmissible as personal estate. 

The testator then directed a sum to be sot apart out of the said 
net moneys to answer a life annuity, subject to which it was to 
form port of his residuary personal estate: and, subject to tho 
annuity and to legacies and debts, the testator directed his 
trustees to stand possessed of his residuary personal estate in trust 
as to one moiety for his son, and, as to the other, for his daugh¬ 
ter and her ohildren. Sir G. Jesse/ , M. R., held that tho net 

[(^) See Wall v. Cohhead , 2 De Gk & ( h ) 1 Ch. D. 605. See also Spencer 

J. 683. v. Wilson, L. B., 16 Eq. 501. 

S S 2 
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ohatkeb xix. [proceeds of the real estate were inoluded in the trusts of the 
“residuary personal estate.” He adverted, among other points, 
to the blending of the two estates, for the payment of debts and 
legacies and of an annuity, as warranting the inference alluded to 
above. He also noticed that tho direction to treat the rents until 
salo as income “for the purposes of tho same trusts” (i.e. the 
trusts of the net monies) was unmeaning unloss it roferrod to bene¬ 
ficial trusts of the income, and was intended to exclude the rule 
of the Court, which gives tho beneficiaries not the actual income 
but tho dividends of so much consols. But, ho observed, there 
were no trusts at all to which this direction, or to which the 
words “trusts hereinafter declared concerning the same” could 
apply, unless they applied to tho trusts of “ the residuary per¬ 
sonal estate;” which trusts, moreover, were declared “ subject to 
the annuity and to tho debts and legacies,” which the testator 
had before said were to como out of the “ net monies.” 

Effect, after Again, in Singleton v. Tomlinson (t), a testator directed his 
appoin tfag *! executors to pay his funeral expenses and debts “ out of the pro- 
legatee” 7 cee< ^ s his property.” Ho then recited that ho was possessed 
of “landed and chattel property,” and directed his executors to 
sell his “landed estates” for the best prico. He gave certain 
legacies; ho specifically devised a certain estate ; and specifically 
bequeathed his plate and furniture; and concluded, “ I constitute 
A. my residuary legatee.” It was held in D. P., that A. was 
entitlod to the surplus proceeds of the roal estate, as well as of 
the personal estate, after payment of tho funeral expenses, debts 
and legacies. Lord Cairns said it was a complete schome of 
disposition of tho whole of tho testator’s property of evory kind, 
his intontion boing that his “ property” (which clearly included 
real as well as personal property) should be turned into money, 
that his debts and his legacies should be paid, that the fumituro 
and plate should bo delivered to the person to whom it was be¬ 
queathed, and that he who was described as the “residuary 
legatee” should be ontitled to the whole of the surplus. The 
term “ residuary legatee” standing alone, or (above all) in a will 
whioh appeared to make a division between real property and 
personal property, meant primft facie the person taking what the 
law calls tho residue of the personal property; but it was a term 

[(*) 3 App. Ca. 404. See also Wildes the -will, an expression as properly ap< 
y. Davies, 1 Sm. & Gif. 482, and other plicable to the proceeds of real estate 
cases post, Ch. XXII. s. 6. In Griffiths as to personalty. And see Bromley v. 
v. Drum , 11 Sim. 202, the gift was of Wright , 7 Hare, 334.] 

“ any sum appearing after fulfilling” 
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[which must he fashioned and moulded by the context, and where chapter 
you had a context in which the testator was found looking at his 
landed property, not as land, but as something which was all to 
be sold and turned into money, then the term becuine as appli¬ 
cable to the proceeds of landed property as it would have been 
in the first instance to personal property. 

In the last case, the heir at law relied on] Kclleit v. Kcl1c.it Ik). Kellctt v. 
where a testator bequoathed legacies to several children; ho be- e 
queathed his interest in certain lands to A., and then proceeded 
as follows:—“The remainder of my properties I devise to my 
executors to mako good the above sums and the following sums, 
that is to say:” and then, after enumerating other legacies, he 
concluded thus:—“And I also ordain, appoint and devise the 
said "W. Gh and II. executors to this my last will and testament; 
also my residuary legatees , share ami share alike” It was con¬ 
tended by the executors that the real estates were by the will, 
and for the purposes of it, turned into personal estate, to the 
residue of which they were entitled; or that if thcro was no 
such conversion, yet, by the manifest intention of the testator, 
they wore legally and beneficially entitled to such parts of the 
estates as should remain after payment of the debts, legacies, &c. 
except the estates specifically devised to A. But [Lord Manners 
held that the intention was not made plain enough to disinherit 
the heir]. The executors appealed to I). 1\, relying principally 
on the argument, that by constituting them residuary legatees 
the testator intended them to take the residue of all that was 
included under the word “ properties” in the preceding devise: 
but the Ilouse refused to disturb the decree. Lord Eldon said, 

“ I should very much misrepresent the state of my mind with 
respect to this question, if I did not say that it is a stato of in¬ 
finite doubt, whether, according to the rules of law, and as col¬ 
lecting the intention of the testator from the whole of the will, 
the residue was intended by the testator to include the real estate. 

It is a whimsical way of putting it; but I feel a strong bias 
towards the opinion .that he did mean to include it. I cannot 
say that the decision in this case is wrong, and I cannot say that 
it is right; but as I cannot say that it is wrong, it appears to me 
that the decree ought to be affirmed.” Lord Redesdalc expressed 
himself nearly to the same effect. 

Although the trust clearly authorized a sale to pay legacies, 
there was no express direction to sell; [a fact upon which Lord 

(A) 1 Ba. & Be. 633, 3 Dow, 218. 
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Heir takes as 
personalty— 
where. 


DESTINATION* OP INTERESTS UNDISPOSED OF 

[Manners laid great stress. But although the land was thus less 
clearly treated as “ something that was all to he turned into 
money,” it is reasonably plain that neither Lord Eldon nor 
Lord Jtcdesdalc , if the case had come originally before him, 
would havo held that any part of the testator’s “ properties” was 
undisposed of. At the present day, the question must bo treated 
as one purely of construction, unaffected by any special indul¬ 
gence to the heir. No case, indeed, has gone further against the 
heir than the early ono of] Mallabar v. Mallabar (/), whore a tes¬ 
tator devised and bequeathed all his lands in certain counties to 
his sister C., her heirs and assigns, upon trust that tho same 
should bo sold, and out of the monies arising therefrom his just 
debts paid; and out of tho remainder of the money he bequeathed 
certain legacies including one to the heir at law; and then, after 
his debts and legacies paid as aforesaid, and subject to the same, 
the testator gavo the residue of his personal estate to his said 
sister, whom he appointed sole executrix. Tho produce of tho 
real estate, after paying debts, was claimed by tho heir. Lord 
Talbot admitted parol evidence against him; but afterwards de¬ 
creed, upon the will itself, that there was no resulting trust, and 
that the executrix should have tho whole residue including the 
produce of the real estate. 

Tho giving of the residue “ after debts and legacies paid as 
aforesaid,” certainly afforded an argument that it was intended 
to include the fund in question which had been expressly sub¬ 
jected to those charges. Tho case has always been considered as 
governed by its particular circumstances (»*). 

It is observable, that whore a partial undisposed-of interest in 
real estate directed to be sold results to the heir at law of tho 
testator, it becomes personalty in his hands. Thus, in Wright v. 
Wright (a), where A. devised his real estate in trust to be sold to 
pay his debts, &o., and the rcsiduo in trust for his daughter, but 
if she died in the lifetime of his wife, to his wifo for life, and, at 
her decease, to go as he (tho testator) should by a codicil direct. 
Ho left no codicil. Tho daughter died in the widow’s lifetime. 
The roversionary interest in the fund expectant on the widow’s 
decease, which descended to the daughter as the heir at law of 

t) Ca. t. Tulb. 78. . 165; Till/ v. Smith , 1 Coll. 434 ; J Tat- 

m) 1 V. & B. 416. field v. Dryme, 2 Coll. 204 ; White v. 

(») 16 Ves. 188 ; see also Smith v. Smith, 15 Jur. 1006 ; Bagster v. Fade* 
Claxton, 4 Mad. 484; Jessop v. Watson, erett, 26 Beav. 469 ; Wilton v. Coles, 28 
1 My. & K. 665; [Dixon v. Dawson, 2 Beav. 216. 

S. & St. 327 ; Carr v. Collins , 7 Jur. 
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the testator, was, at her death, claimed by her administratrix as cnArTEnaax. 
personalty, and by her heir-at-law as real estate. Sir IF. Grant 
held, on the authority of Hewitt v. IFright (o), (in which the same 
principle was applied to a disposition by deed,) that it was per¬ 
sonal estate in the daughter, and accordingly belonged to her 
administratrix. According to the doctrine already stated ( 7 ;), it 
is clear that no act on tho port of the heir electing to take such 
partial interest as real estate would avail to change its character. 

But if tho purposes of the will wholly fail, as if all the legatees Where the 
of the monies to be produced by the sale die in tho testator’s couver 8 iou th ° 
lifetime, so that there is a total failure of tho objects for which wholly foil, 
the conversion was to be made, tho property will devolve upon 
the heir as real estate (q), [and in such a case it is immaterial 
that a salo has by mistake taken placo on tho supposition that 
tho trusts have not wholly failed (>•): but tho question whether 
the will causes a conversion or not is to bo determined by tlio 
circumstances as they exist at tho testator’s death, and therefore 
whore it is uncertain at that period whether a conversion will bo 
required for tho purposes of tho will, tho heir will take tho pro¬ 
perty as personalty, although tlioso purposes may havo failed 
boforo a sale takes placo («). 

In the converse case, i. e. where personal estato is directed to Next of kin 
be laid out in land, which is to bo held on trusts which (either ^^ 1 8 1 “ r ^ culty 
originally or by lapse) leave part of tho interest undisposed of, 
this partial interest results to the testator’s next of kin or resi¬ 
duary legatee as real estato, in case of whose death it passes to 
Jm heir-at-law, or deviseo (t). 

On the same principle, when land is devised charged with a 
sum of money, which is given on trusts which do not exhaust tho 
entire property in the money, and tho undisposed of interest 
sinks for the benefit of the deviseo (tt), tho deviseo takes it as ho 
finds it, viz. as personalty. This, of course, assumes him to be 
absolutely entitled to the land (#).] 


( 0 ) 1 B. 0. C. 86. [See also Clarke v. 
Franklin, 4 K. & J. 257.] 

(p) Ante, p. 601. 

(?) ■ [Chitty v. Parker, 2 Vcs. jun. 271. 
And] see Sir J. Leach's judgment in 
Smith v. Claxton, 4 Madd. 493. 

[(r) Davenport v. Coltman, 12 Sim. 610. 
Cf. Bouora v. Rhodes, 31L. J. Ch. G76. 

(*) Carr v. Collins , 7 Jur. 166, per 
ShadmU, V.-C. 

(t) Cartels v. Wormald, 10 Ch. D. 
172; overruling Reynolds v. Godlce , 
Johns. 636* 682, where Wood, V.-C., 
held that it resulted to the executor, 
and through him to the next of kin, as 


personal estate. The V.-C. put tho 
ease of the liberated fund being wanted 
to make good abated legacies under the 
will, "in which ease tho land purchased 
must certainly be dealt with as tho es¬ 
tate of tho testator which the executors 
must apply as personal estate in pay¬ 
ment of the legacies. ” But the case is 
scarcely relevant. Nothing of courso 
results to the next of kin until all tho 
purposes of tho will which ought to bo 
satisfied havo been satisfied. 

(it) See as to this, anto, p. 348. 

(x) Re Newberry's Trusts, 6 Ch. D. 
746.] 
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CHATTEB XIX. 

Specific sums 
payable otit of 
the produce of 
real estate be¬ 
long to tho 
hoir—when. 

Sums ex¬ 
cepted but 
not disposed 
of. 

SumB given on 
a contin¬ 
gency j 


—given to 
objects in- 
cupablo of 
taking. 


Remarks upon 
Tagc v. Lvap- 
ingiccll. 


V. It remains to examine the claim of the heir to undis- 
posed-of sums of money constituting port of the produce of real 
estato devisod to bo sold. 

It is clear, that a sum expressly excepted out of the produce 
of the sale, but not attempted to bo disposed of, belongs to the 
heir (//). 

Nor is it to be doubted, that where a legacy is payable out of 
a fund of this description upon a contingency which does not 
happen, the residuary devisee of tho fund has the benefit of such 
failure, on the principle that, in the event which has happened, 
there is no actual disposition in favour of the legatee (s). 

Where, however, a sum of money, part of the proceeds of real 
estato, is in terms given to an object incapable by law of taking, 
tho authorities respecting its destination are conflicting, though 
here, also, there seems to be a preponderance in favour of the 
heir. The cases of Cruse v. Barley (a), Collins v. Wakeman (b), 
and Gibbs v. llumsey (c), are all in favour of tho heir; but it will 
bo more convenient to bring those authorities distinctly before 
the reader in the discussion of a subordinate question connected 
with the doctrine. This chain of authority, however, in favour 
of tho heir, is interrupted by Page v. Leapingicell (d), where a 
testator devised certain real estate to trustees upon trust to sell, 
and out of the monies arising therefrom to pay certain legacies, 
including two sums of 200/. to the poor of two parishes; and after 
payment of the legacies, to apply the overplus for the benefit of 
certain persons. There was also a general disposition of tho re¬ 
sidue of liis real and personal estate, not thereinbefore disposed 
of. Sir W. Grant , M. It., observed that the disposition as to the 
200/. was void as a devise to charity, and therefore lapsed. 

According to tho decree, however, his Honor appears to have 
decided, that the 200/. went, not to the heir, (as might have 
been inferred from the observations in his judgment,) but to the 
general residuary devisee; a conclusion which it seems difficult 
to reconcile with the principle discussed in the next chapter, and 
repeatedly laid down by Lord Eldon and other Judges, that a 
residuary deviso is, under the old law, in effect, a specifio. devise 
of the lands not included in the particular devises contained in 
the will. It is enough, however, for our present purpose to 


0/) Collins v. Wakeman, 2 Vcs. jtin. 
683, stated post, 638; [IFitem v. Hayes, 
6 My. & Cr. 126;] and as to trusts for 
conversion in deeds, see Hmblyn v. Free¬ 
man, I*r. Ch. 641; [Griffith v. Rickets , 7 
Hare, 311; Matson v. Swift, 8 Beav. 


368.] 

(s) Ante, p. 345. 

(«) 3 P. W. 20. 

(l>) 2 Yes. jun. 683. 
le) 2 V. & B. 294. 
(tf) 18 Yes. 463. 
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show, that in Page v. Leapingivcll , the void legacies bequeathed chatter xix. 

out of the real fund did not go to the residuary devisee of that 

fund. In this respect it agrees with, and is confirmed by, Jones 

V. Mitchell (e), where A. devised his real estate, after certain 

limitations, to trustcos in trust to be sold, and out of the monies 

to be produced by the sale, to pay certain legacies, and then a 

legacy of 800/. to charities, and to pay the residue to 13.; Sir 

J. Leach , V.-C., held that the void legacy of 800/. belonged to 

the heir, on the principle that the residuary devisee of real estate , 

or ofthejmee of real estate , could take nothing hut irhat icas at the 

time intended for him. 

The principle of the two preceding classes of cases seems to Destination of 
apply, with oxaclly tlio same force, to the case of lapso; and, B^eciiictdly 8 
undoubtedly, at one period, the established rule as to these cases ffjvcn out of 
also was, that the heir was entitled on failure of the devise; real ostato. 
unless, according to the doctrine of some cases (/), the produco 
of tho sale was blended with the personal estate in one general 
residuary disposition. 

The ground upon whieli this rule was established, (and tho Principle go- 
principle is equally applicable to every class of case^ bofore cases" 8 " th ° 
noticed,) is this: that where a testator devises real estate to bo 
sold, and out of tho produce gives a specific sum, say 1,000/., 
to A., and the residue to 13., the residue is to be considered as a 
gift of the specific sum which the purchase-money, after deduct¬ 
ing 1,000/., shall happen to amount to; the gift being the same 
in effect as if the testator had said, I give to 13. the purchase- 
money minus 1,000/., which I give to A. It is a mere distribu¬ 
tion of the purchase-money among them, the one taking a cer¬ 
tain and the otho^ an uncertain share; and 13. has no more right, 
in any evcnt f to take tho share of A., than A. has to take tho 
shore of 13. 

Thus, in Hutcheson v. Hammond (g), A. devised certain lands Claim of tho 
to trustees to sell, and invest the money produced by tho sale 
in the funds, in trust for II. for his life, and after his docease to v< Hammond. 
pay certain sums of money, including 1,000/. to Gh P.; then in 
trust to pay all the residue of the said principal money and in¬ 
terest to 13. and C.; and she gave the residue of her personal 
estate to II. GK P. died in the lifetime of the testatrix; and 
Buller , J., sitting for Lord Thurlow , held, after much argument, 

fc) 1 S. & St. 290. _ t Kennellv. Abbott^ 4 Vos. 802; but as to 

(/) See Lord Thurlow*s judgment in which see post. 

Hutcheam v. Hammond , 3B. C. C. 148; (jj) 3 B. C. C. 128. 
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DESTINATION OF INTERESTS UNDISPOSED OF 

that the lapsed sum did not fall into the particular or the general 
residue, hut wont to the heir. lie said, hero there was no 
apparent intention against tho heir: therefore the general rule 
must take place, that the money is considered as land, and, if it 
lapsed, belonged to the heir-at-law. This decision was affirmed, 
on a re-hearing, by Lord Tlinrlow (//), who observed, that the 
tostatrix having said nothing as to the 1,000/., the heir was not 
defeated. The merely directing an approjiriation of a part icould 
not defeat his claim to irliat was not disposed of. 

This caso was considered to have fixed, beyond controversy, 
tho rule of law upon this subject, having been acquiesced in for 
upwards of thirty years, and received reiterated confirmation in 
tho soveral analogous decisions of Collins v. Waheman , Gibbs v. 
limnsey , and Jones v. Mitchell. Tho reader, therefore, will bo 
not a little surprised to find a different doctrine unhesitatingly 
propounded in a subsequent case (/), which was as follows:— 
Lord W. devised certain real estates to trustees, upon trust for 
sale, and out of tho produce to pay certain sums of money, 
including a sum of 5,000/. to his wife, her executors and adminis¬ 
trators, in part satisfaction of 10,000/. scciured to her by their 
marriage settlement out of certain trust funds in case of her 
surviving him and failure of issue of his body by her (A); and 
after these purposes ho directed tho trustees to invest the residuo 
of the said monies upon certain trusts. The testator’s wife died 
in his lifetime. One question was, whether the 5,000/. devolved 
upon tho heir or noxt of kin, or belonged to the persons entitled 
to tho residue. Ilichards, C. B., after taking a distinction be¬ 
tween legacies and debts (/), tho former of which, he thought, 
were raisable out of tho real estate only, and the latter out of 
the realty in aid of the personal estate; and, treating tho gift of 
5,000/. as belonging to the former class , held, that by the lapse 
tho residuary devisees of the fund were entitled. 

There is a singular discrepancy in tho several parts of tho 
C. B.’s judgment. In one place, he treats the devised sum as a 
debt, and as such, chargeable on the real estate in aid of the 
personalty; observing, that “you might as well say that all the 

(/<) 3 B. C. C. 148. a stated in regard to contingent charges, 

(i) Noel v. Lord Henley , 7 Pri. 241, ante,p. 346. It seems to be impossible, 
Dan. 211, 322. however, consistently with sound con- 

(!•) If the devise could have been struction, or the principle upon which 
considered as subject to this contin- it was decided, so to treat it. [Bee 

gcncy, there would be no difficulty in however Lord Eldon's remarks on the 
reconciling the decision with Hutcheson appeal, cited next page.] 

v. Hammond, on the principle before (0 As to which, see post, Ch.XLV. 
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other debts which are thrown on the real estate, in case the per- chapter xix. 
sohalty will not pay them, are so many trusts for tlio heir-at-law: 
such a doctrine was never heard of.” And yet ho afterwards 
says, that, “ with respect to the 5,000/. to Lady AY., that is ex¬ 
cluded out of the personal estate , and 1 should think irould, if she 
had lived, hare been raisable out of the real estate only” 

The decree as to the 5,000/. was affirmed in D. P. (in). Lord Xorl v. Lord 
Redesdalc said, “ If any property is given by a will in tho naturo affirmed in 
of a legacy to a person in being at tho time the will is made, D * r - 
but who dies before tho testator, that legacy of course becomes ,^ a ^^n- 
lapsed and no longer payable. That is a contingency to which iu e* 
overy person who makes a disposition by will must bo deemed 
to know that such a disposition is subject; and, although it 
is contended, on tho part of tho heirs-at-law, that this 5,000/. 
arising out of the sale of tho estate should bo applied to their 
benefit as so much real estate undisposed of by tho will, I con¬ 
ceive that that is not the true construction of tho will; because, 
having given that 5,000/. as a legacy, which in its nature must 
be subject to that species of contingency, that contingency is one 
which he must be supposed to have looked to for tho benefit of 
those persons to whom ho gave the residue of the money to ariso 
from tho sale of the -estate: and, therefore, it seems to me that 
tho decreo is perfectly right in the manner in which it has dis¬ 
posed of that question, by lidding that that 5,000/. is not to bo 
raised out of the money which may be raised by salo of tho real 
estate, inasmuch as that contingency has happened to which tho 
testator is supposed to have looked at the time ho mado the 
will.” Lord Eldon [concurred in tho decree, but apparently on 
a different ground; for he said (using the word “ contingency ” 
in a different sense, as it seems, from Lord Itcdcsduhi) that tho 
5,000/. was only to be payable upon a contingency; and that 
not having happened, no direction was given, the will having 
failed with reference to that part of it.] 

The reasoning which regards tho death of tho devisees in the Romarksupon 
testator’s lifetime as an event within the testator’s contemplation, Lord 
on which Lord Redesdalc grounded his opinion, is directly opposed 
to the principle recognized in a great variety of cases («), that 
a testator is in general supposed to calculate upon his disposi¬ 
tions taking effect, and not to provide for the happening of events 

(«») Xoelv. Lord Henley , 1 Dan. 322, (w) Sec accordingly Robinson v. Lon- 

[12 Pri. 213. don Hospital, 10 Hare, 28. 
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DESTINATION OF INTERESTS UNDISPOSED OF 

in his lifetime which will defeat them, as the death of legatees, 
&c. The whole doctrine of lapse stands upon this principle. 

It is most extraordinary that none of the Judges who decided 
Noel v. Lord Henley cite or allude to 1Hutcheson v. Hammond (o), 
whose authority they were subverting; and we are left to con¬ 
jecture whether their decision was made in ignorance or with the 
intention of overturning that case. Fortunately, however, the 
perplexing uncertainty in which the doctrino was thus placed, is 
in some degree dissipated by the subsequent case of Amphlett v. 
Parke (p) f presently stated, which, as eventually decided, ap¬ 
pears to have restored the authority of Hutcheson v. Hammond. 
Lord Brougham's judgment, on the appeal, contains a detailed 
examination of many of the cases, among which, however, 
neither Hutcheson v. Hammond , nor Noel v. Lord Henley , is to be 
found, nor do they appear to have been cited at the bar. Indeed, 
tho question chiefly discussed in this case was, whether the 
declaration that the produce of the sale should be deemed per¬ 
sonal estate, and the blending of such produce with the general 
residuary personal estate, did not so absolutely convert it into per¬ 
sonal estato as to exclude the heir; and the adjudication in tho 
negative affords the strongest possible confirmation of the doc¬ 
trine of Hutcheson v. Hammond , in opposition to Noel v. Lord 
Henley , in both which these circumstances wore wanting. 

The unavoidable mention of Amphlett v. Parke has rather an¬ 
ticipated the subject next to be considered, namely, whether 
tho circumstance of tho produce of the real estato being blended 
with tho general personal estate constitutes a ground for ex¬ 
cluding the heir, by applying to the mixed fund tho rule appli¬ 
cable to the latter species of property; such rule being (as is well 
known) that the residuary legatee takes, even under the old law, 
whatever is not effectually disposed of to other persons. It 
seems difficult to discover any solid reason why the blending of 
the two funds should produce this consequence. The testator, 
intending the procoeds of tho two species of property to go in 
the same manner, comprising them in the same disposition for 
mere convenience, and to avoid a needless repetition of language; 
and the effect ought, one should think, to be the same as if, in 
one port of his will, he had given the proceeds of the reel estate 

t» But it was cited arg. inD. P., 12 Xoel v. Noel."] 

Pn. 268 and is referred to, Sug. Law {p) 4 Ruse. 75, 2 R. & My. 221. 
of Prop. p. 363, as being overruled by 
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to A., and in another part, the proceeds of the residuary personal 
estate to A. How far the authorities lend their support to such 
a conclusion, will he seen by the following statement of them. 

A leading case on this subject is Cruse v. Barley (</), where a 
testator devisod all his freehold and copyhold lands to 1\ and his 
heirs, in trust to sell the same, and, in the first place, to pay off 
all incumbrances upon the premises, and all his just debts. Tie 
devised all his personal estato to the samo trustee, in trust to 
sell, and to apply the money arising by the sale, and also the 
money to be produced by sale of the. real estate , amongst his 
five children : viz. to his eldest son 0. 200/. at his ago of twenty- 
one : tho residue amongst his four younger children at their 
respective ages of twenty-one or marriage. C. died under 
twenty-ono ; upon which a question aroso ns to the 200/., which, 
it was admitted, never vested in O. Sir J. Jelyll , M. It., having 
ordered the precedents to be looked into, declared that the 200/. 
should be construed as land, and descend to tho heir: for that 
it was the same as if so much land as was of tho value of 200/. 
was not directed to bo sold, but suffered to descend. 

Tho legaoy in this case was contingent, and failed by the non¬ 
happening of the event on which it depended; a circumstance 
which was not adverted to, but which would clearly now be hold 
to take it out of the principle in question (r). It is enough, how¬ 
ever, for the present purpose, that tho heir was not excluded by 
the blending of the residue of the fund with tho personal estate. 

Tho next case is Du roar v. Motto a,r (*), wliero a testator de¬ 
vised all his estate, consisting in a freehold and leasehold, monies, 
securities, (specifying many other species of personal property,) 
and all he had or might have, of what kind soever, to trusteos to 
sell; and, after payment of all his debts, funeral exponses, and 
legacios, to place out all tho residue of his personal estato at in¬ 
terest, upon securities, upon the trusts therein mentioned. One 
of the questions was, whether a legacy of 1,200/., which was void, 
(because to be laid out in land for charitablo purposos,) belonged 
to the heir or tho rosiduary logatoo. Lord Hnrdmckc doeided 
in favouT of the legatee; laying some stress upon the fact of tho 
real estate being turned into personal, and observing, that the 
intent to include the whole in tho residue plainly appeared from 

(o\ 3 P. W. 20. cable to devises out of the produce of 

(r) See ante, pp. 315,632, and Doe d. real estate devised to be sold. 

Welle v. Scott, 3 M. & Sol. 300; the M 1 Vos. 320; more fully and accu- 
prinoiple of which is, of course, appli- ratcly stated, 1 S. & St. 202, n. 
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the testator’s description of all his personal estate; so that the 
whole of the real was to he considered as personal property (/). 

In this case (which has been regarded as a leading authority) 
we find, for the first time, the oircumstance of the blending of 
the produce of the real and personal estates was made the ground 
of the decision; and this principle was still more distinctly re¬ 
cognized in the subsequent case of Hutcheson v. Hammond (u), 
whero Lord Thurloir , while deciding in favour of the heir’s title 
to a lapsed legacy, payable out of the proceeds of real estate, 
added “ though, if a testator has blended his real with his per¬ 
sonal fund, and has made a residuary legatee, it will carry all 
that is not disposed of.” 

No allusion to any such doctrino, liowevor, ooours in Collins v. 
Wakeman (j"), (the next case of this class,) whore a testator de¬ 
vised certain lands to AV., his heirs and assigns, in trust to sell; 
and tho money arising from such sale ho directed to bo considered 
as part of his personal estate, and to bo disposed of by his said 
trustee and executor, his heirs, executors, and administrators, in 
manner following. He then gave sovoral pecuniary legacies out 
of his said trust monies and personal estate, and gavo to his 
cxocutor W. the sum of 1,000/., to bo disposed of according to 
any instructions he might leave in writing. The testator then 
gavo all tho residue of his goods and chattels, personal estate 
and effects whatsoever and wheresoever, subject to dobts, legacies 
and funeral expenses, costs of his will and of W., whom ho also 
appointed executor, to M., her executors, administrators and 
assigns. The testator loft no instruction as to the 1,000/., which 
w r as now claimed by tho residuary legatee, tho next of kin, and 
the hoir-nt-law. Lord Loughborough decided in favour of the 
heir; observing, that, “ where tho Court has no direction from 
the testator, to whom tho money arising from any part of his 
real estate shall go, it rests with his heir-at-law” (y). 

In this case, it will be observed, the express declaration, that 


(/) Of this case, Sir W. Grant has 
observed, “ From tho little Lord Hard - 
tvieke is reported to have said, it is diffi¬ 
cult to ascertain from what expressions 
ho inferred that, by tho description of 
all his personal estate, the testator 
meant to include every thing in the re¬ 
sidue. Tho decision is generally ac¬ 
counted for by the particular manner 
in which the sale was directed, and tho 
circumstance of tho testator having 
blended tho real and personal estates 
in one gift to trustees, to sell tho whole 


with his personal estate,” &c., 1 V. & 
B. 417; see also 2B. & My. 232; but 
sec ib. 245. 

(a) 3 B. O. C. 148, stated antc,p. 633. 

(#) 2 Ves. jun. 683. 

(y) In Amphlett v. Parke, 2 R. & My. 
221, Lord Brougham treated Collins v. 
Wakeman as a case in whioh the next of 
kin and tho hoir-at-law were the only 
litigating parties; but, according to the 
printod report, the residuary legatee 
also claimed. 
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the produoe of the sale should be considered personal estate, did csaptebxix. 
not, in Lord Loughborough's opinion, authorize the Court to 
apply to the produce of the real estate the rulo applicable to per¬ 
sonalty in reference to the effect of the failuro of a spocifio gift. 

This case was soon followed by Kenncll v. Abbott (c), whore KeuneUv. 
a testatrix devised a certain copyhold estate to A. and her heirs, Abbotu 
in trust to sell, and out of the monies arising therefrom to pay Rcsiduo 0 f 
certain legacies; she then mado some specific bequests; and, JStagWondoa 
as to the residue of the purchase-money arising from the sale of with the per- 
tho said estate, household goods, and all tho rcsiduo of her i^Iy hoid to 
monies, securities for monoy, personal estates and effects what- jnto 
soever, she gavo to 13., her executors and administrators, subject 
to her debts and funeral expenses; and sho appointed B. exe¬ 
cutrix. One of tho legacies payablo out of the produco of tho 
land was void on account of fraud in tho legatee; which raised 
a question, whether it belonged to tho residuary legatee or tho 
heir. Sir 11. 1\ Arden, M. It., held, that it dovolved to tho 
residuary legatee, lie distinguished Hutcheson v. Hammond , 
on tho ground of there being two residues—a special rcsiduo of 
tho money arising from the sale, and tho general residue; but 
that here the testatrix had given particular parts of hor estate, 

.stock, leasehold estate, household goods, furniture, and many 
other articles, and this copyhold estate, which she ordered at all 
events to be sold, and out of the purchase-money sho directed 
these legacies to bo paid; and sho mado a residuary disposition, 

“ as to which,” continued his Honor, “ tho question is, whether 
it is not, to all intents, a general residuary clause, carrying 
everything not disposed of. I am of opinion it is, under Mai- 
labar v. Mallabar, and Durour v. Mottemr. It is making tho 
real estate, to all intents and purposes, personal; and then, 
taking a retrospective view of what she had dono, and moaning 
to give everything not disposed of, she adds this residuary clause. 

Therefore, I think this estate is turned ontiroly into money.” 

This oase seems to have occasioned much of tho uncertainty Remark on 
in which this doctrine has been long involved by contradictory r ‘ 
decisions. It was certainly founded on a very partial view of 
the then state of the authorities, as neither Cruse v. Barley , nor 
Collins v. Wakcman was noticed by the M. It., though the latter 
oase was the latest upon the subject; having boon decided 
only a short period before, by his contemporary on tho Equity 
Bench. 


(s) 4 Vos. 802. 
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We now come to*Gibbs v. Ramsey (a), where a testatrix de¬ 
vised her freehold, copyhold and personal estates to trustees, 
upon trust to sell, and out of the money to arise hy the sale, to¬ 
gether with her ready money and othor effects, she bequeathed 
certain charitable legacies, and 100/. to her trustees for their 
core and trouble. And sho afterwards bequeathed the residue of 
the monies arising from the sale, and all the residue, of her personal 
estate , to her tmstoos and executors to dispose of as they should 
tliink proper. It was held, that these trustees took the residue 
for their own benefit under this bequest; and, with respect to 
the oharitablo logacics, Sir W. Grant treated it as a point quite 
dear, that they went to the heir at law, and not to the residuary 
legatee or next of kin. The principal question in the case was, 
whether the doviseos woro trustees of the surplus or not (ft); and 
it is observable that the point, as to the destination of the void 
legacies, doos not appear to have been discussed; nor was Kennell 
v. Abbott cited, or a single argument advanced in favour of the 
residuary logatces. 

Tho subject, however, was much more fully investigated in 
the subsequent case of Amphlett v. Parke (c), where A. devised 
freehold and copyhold lands to M. and P., upon trust for sale, 
and directed that tho monies to ariso from such sale should bo, 
considered as part of her personal estate ; and then went on to 
direct, that, out of the monies to arise from the sale, and all 
'other her personal estate, certain legacies should bo paid, and all 
tho residue of her personal estate, and the monies arising from 
her real estate, tho testatrix gave upon oertain trusts. Sir J. 
Legch, Y.-C., held, that some of the legacies which had lapsed 
foil into the residuo. llo observed, that tho two first passages 
of the will purported an intention that the monies arising from 
the sale should bo considered as personal estate at the testatrix’s 
death; but the latter passages pointed the. other way; and it was 
only from deforeuco to Durour v. Motteux, and Mallabar v. Hal- 
lobar, that he came to the conclusion in this case, that the tes¬ 
tatrix had in her view the improbable intention, that the monies 
arising from the sale of her real estate should, for purposes not 
foreseen by. her, have the same qualities as if, .at her death, they 
had been part of her personal estate. On a. re-hear:ng, he con¬ 
tinued of his former opinion; but his judgment 8 was reversed by 

(a) 2 V. & B. 294. 

(A) Ante, ]$.' 38i. 


(c) 1 Sim. 275, 4 Buss. 75, 2 R. & 
My. 221. 
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Lord Brougham , who decided in favour of the heir, after an 
elaborate examination of many of the authorities. 

The only case which his Lordship seemed to consider to press 
strongly against tho hoir was Kemvll v. Abbott , which ho 
deemed to be inconsistent with the current of authority, especially 
Cruse v. Barley , Bigby v. Legat'd (d), and Gibbs v. Rutnsey, and 
to have been founded on a misconception of Durour v. Motteux , 
in the report of which in Yesey the will was not accurately 
stated, and the deoision appeared from a MS., in his possession, 
of Lord Hardicicke's judgment, to have chiefly turned on another 
question. Lord Brougham regarded Ma/labar v. Mallahar as 
standing on special grounds, especially that of a legacy being 
given to the heir-at-law, but which circumstance has not invari¬ 
ably, we have seen (<?), been considered to bo of so much weight. 
In that case, however, the question, as already shown. (/), was 
not, as to tho destination of a lapsed or void legacy given out 
of tho proceeds of roal cstato; but whether such proceeds passed 
under a general residuary disposition. 

It will bo observed, that in several of the preceding cases, 
including Gibbs v. Jlumsey, and Amphleit v. Parke, the entire 
proceeds of the real estate, (not morely, as in Kenncll v. Abbott , 
tho surplus, after payment of the legacies in question,) wore 
blended with tho personalty, the legacies boing charged on such 
mixed fund; so that the fact of tho void or lapsed legacy being 
made payable out of the personal, as well as tho real, cstato, wad 
not considered to afford a ground for applying to such legacies, 
in toto, the rule applicable to personal cstato. 

In the interval between the original decree in Amphlett v, 
Parke and its reversal, occurred tho case of Green v. Jackson (</), 
where a testator bequeathed all his porsonal estate to trustees, 
upon trust to pay some legacies, and also devised all the. residue 
of his real estate (after some particular devises) to the samo trus¬ 
tees, their heirs and assigns, upon trust to sell. The testator 
then directed, that the monies which should be received by his 
trustees by such sale, and by virtue of tho bequest of tho per- 


(rf) * 3 P. W. 22, Cox’s note, 2 Dick. 
600. A. devised her real and personal 
estate to trustees, in trust to sell, to 
discharge debts and legacies, and to pay 
the residue to five persons in equal 
shares. One of them died before the 
testatrix, and Lord Bathurst held, that 
the share of the deceased residuary 
legatee in the.real CBtatq resulted to 

J.—VOL. I. 


the testatrix's heir. Tho case, there¬ 
fore, does not appear immediately to 
belong to the class of authorities dis¬ 
cussed in the text, but ranks with Ark- 
royd v. Smithson , stated ante, p. C21. 

(e) Ante, p. 607. 

If) Ante, p. 030. 

(y) 6 Russ. 36, 2 R. & My. 233. 

T T 
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DESTINATION OP INTERESTS UNDISPOSED OF 

sonalty, and all other his monies which should come to their 
hands, after his debts and legacies, and two sums directod to ho 
sunk by way of annuity, and all costs attending the execution of 
the will should ho paid and provided for, should he placed in a 
banking-house until the whole (except certain sums) should he 
got in. He then direoted his trustees to pay considerable sums 
for charitablo purposes, and concluded with a direction to them 
to pay and apply all the residue of the monies in their hands, 
after full satisfaction and discharge of the aforesaid several pay¬ 
ments and bequests, to certain persons. It was admitted that 
the charitable legacies failed in the proportion which the produce 
of tho real estate bore to the produce of the personalty (/<). The 
lieir-at-law claimed the benefit of such failure; but Sir J. Leach, 
M. It., on tho authority of Durour v. Moiteux, and also, he said, 
upon principle, held that tho failure of tho charitablo legacies 
enured for the benefit of the residuary legatees; and that no dis¬ 
tinction could bo made between that part of the residue which 
had arisen from the real estate, and that part which had arisen 
from the personal ostato: ho observed that tho facts in Gibbs v. 
llumscy were not distinctly stated, and tho argument there turned 
on another point. He did not advert to tho other opposing 
authorities. 

Green v. Jaclison was referred to by Lord Brougham in Am- 
phlctt v. Parke, as warranted by the particular terms of the will; 
but as his remarks went to impugn the authority of Durour v. 
Moitcux, on which it was chiefly founded, they probably induced 
the appeal which was brought against tho decision of the M. R., 
and which was argued before Lord Lyndhurst, who, however, 
affirmed the docrco, and that, too, chiefly on the authority of 
Durour v. Mottcux. The circumstance that, in Green v. Jackson, 
tho legacy was void ab initio, and in Amphlctt v. Parke failed in 
event by lapse, seems to furnish no solid distinction between 
these cases; for the principle applicable to each speoies of case 
is, it is conceived, tho same. 

[The last case on this subject appears to be Salt v. Chat- 
iaway (»), in which a testator devised and bequeathed to trustees 
all his real and personal estate, “subject to the payment thereout 
of his just debts, funeral and testamentary expenses,” upon trust 
to sell and receive the purohase-money and all money that might 
bo owing to him at his decease, “ and thereout and out of the 


(A) On this subject, vide unto, p. 235. 


[(*) 3 Bear. 576. 
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[ready money he might die possessed of to pay, among other 
legacies, a legaoy of 100/. to A. when he should attain the age of 
twenty‘One, and to divide the residue into three parts, which he 
then proceeded to disposo of. A. died under twenty-one, in the 
testator’s lifetime: the contingency upon which the legacy was 
given thus never happenod. According to the principle before 
stated (/•), this would seem to have been tho natural ground for 
holding that the legacy fell into the residue. Lord Langdale , 
however, passed ovor this ground r ho said, “ It is not easy to 
reconcile all tho cases which are to be found in the boohs on these 
subjects; and tho question, whether the lapsed pecuniary legacy 
passes by the gift of residue or ought to be considered as un¬ 
disposed of, appears to me to be attended with more doubt than 
tho other: but considering, however, that tho conversion of tho 
real estate must be deemed to havo been mado for all tho pur¬ 
poses of the will, and that besides tho intention to givo a legacy 
of 100/. to A., there was also an intention to disposo of tho 
residue after payment of tho legacies; that tho testator had 
determined tho qualities of tho property which his legatees wero 
to take; and that the gift of the residue is mado in towns to givo 
the residuary legatees of personal estato tho benefit of lapsed 
legacies, it appears to mo that the proper course is to follow tho 
decisions of Durour v. Motteux and Green v. Jackson , and, in 
conformity with those cases, I am of opinion that tho lapsed 
legacy of'lOO/. must be held to havo fallen into tho rosiduo and 
to have passed by tho gift of the residue.”] 

Here, then, closes the long lino of cases respecting the destina¬ 
tion of pecuniary legacies, originally void or failing by lapse, so 
far as they are payable out of tho proceeds of real estate, wlioro 
such proceeds are blended with the general personal estate. Tho 
state of the authorities is certainly not such as to justify the hope 
of all litigation being at an end on this perplexing subject. An 
adjudication founded on a full examination of all the cases is still 
wanting. 

Tho question, of course, will present itsolf under a different 
aspect in reference to wills mado or republished sinco the year 
1837, and containing a residuary devise, as such devise is mode 
by the act 1 Yict. c. 26, s. 25, to extend to all interests in real 
estate comprised in any devise which fails by lapse or from 
being contrary to law, or otherwise incapable of taking effect; but 
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[(£) Ante, pp. 345 and 632.] 
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RULE SINCE 1 VICT. C. 26, S. 2 o. 

the remarks occurring on this point have already found a place 
in connection with the subject of the failure of pecuniary charges 
on real estate, not directed to he converted (/); to which it [should 
ho added that when the sum is a oharge, as distinguished from 
an exception, the failure still (as heforo tho act) enures for the 
benefit of tho specific dovisco, not of the residuary devisee (»*).] 

(/) Ante, p. 351. where it was immaterial whether charge 

((»«) Tucker v. Kat/css, 4 K. & J. 339 or exception; tho general (being tho 
(will dated 1853); Sutcliffe v. Cole, 3 only) devisee could alone benefit by the 

Drew. 135 (will dated 1843, 24 L. J. failure. The case is more properly one 

01i. 486). And sec the judgment iu of void particular devise falling into 

Carter v. Ham-ell, 2G L. J. Ch. 576, residue.] 
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CHAPTER XX. 


OPERATION OF A GENERAL DEVISE OF REAL ESTATE. 


I. In regard to void, lapsed and partial 
specific Devises. 

II. ■■ * - ■ • Reversions. 


III. In regard to Copyholds. 

IV. - leaseholds. 

V.- Rowers of Appoint me. 


-♦- 

I. A Residuary bequest, it is well known, operates upon all tlio 
personal estate of wliicli a testator is possessed at tlio time of 
his death, and, consequently, includes all specific legacies which 
are void, or fail by tho death of tlio legateo in the testator’s life¬ 
time (a) ; and such would undoubtedly bo its operation, though 
all the specific legacies were in this situation, so that a bequest, 
in terms embracing the “ residue,” should become, in event, a 
gift of the whole. But as under the old law (which still applies 
to all wills mado before 18118, whatover be tho period of the* 
testator’s decease,) a testator could only devise the real estate to 
which he was actually entitled at the time of making his will, 
it follows that every residuary devise in such a will, however 
general in its terms, is in its nature specific (b ); being in fact a 
specific disposition of the lands not before given, or, to speak 
more accurately, not before expressed io he given by tho will. 
Thus, if a testator, being seised of Blaekacro and "Whiteacre, and 
having no other ^eal estate, devise Blackaere to A. in feo, and 
all the rest of the lands to 15., B. takes exactly that which ho 
would have taken under a specific devise of Whiteacre and no 
more; and, consequently, if the devise to A. fail, from its being 
devoted to charity, or from tho devisee being dead at the time, 
or from his subsequent death in the testator’s lifetime, B. can 
no more take, by virtue of his residuary devise, the interest so 
given, or intended to bo given, to A., than ho could have done 
under a specific devise of another property (v). Nor is this pro¬ 
fit) Brotcn v. Higgs, 4 Ves. 708; Y. & J. 370. 

Shanley v. Baker, ib. 732; Jackson v. (c) Goodright v. Opie, 8 Mod. 123; 
Kelly, 2 Ves. 285. Wright v. llall, Fortcsc. 182; S. C. nom. 

(l>) See Lord Eldon's judgment in. Wright v. Home, 8 Mod. 224 ; Roe v. 
Howe v. Earl of Dartmouth, 7 Ves. 147; Fhutd, Fort. 184; Sprigv. Sprig, 2 Vcm. 
Broome v. Monck, 10 ib. 605; Hilly. 304; Doed.Morri*v. Underdown, WiUcs, 
Cock, 1 V. & B. 175; Spong y. Spong , 1 203; Watson v. Earl of Lincoln, Amb. 


Operation of 
u general be¬ 
quest. 


Before l*Viot. 
c. 26, every 
general devise 
specific in its 
nature. 
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Its operation 
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specific lapsed 
devises; 


—and specific 
devises void 
ab initio. 


Dictum in Doc 
v. Sheffield ex¬ 
amined. 


position at all shaken by tho rule (presently discussed), that a 
residuary disposition of real estate will carry all the contingent 
or revorsionary interest which a specifio devise may leave undis¬ 
posed of; since it is clear, upon the very same reasoning, that, in 
such a case, the residuary disposition is to he read as a speoifio 
devise of tho interest not comprehended in the former devise. 

In the application of this principle to the case of lapsed de¬ 
vises, the writer is not aware of any opposing decision since 
Good right v. Opie (d), where tho Judges wore equally divided on 
a question, whether the share of one of several tenants in oom- 
mon in fee, dying in the testator’s lifetime, belonged to tho heir 
or residuary devisee. The point was afterwards settled in 
favour of the heir, in the cases of Wright v. If all (c), and Iloc v. 
Fluid (/); in the latter of which tho two Judges, who had been 
of a contrary opinion in Goodright v. Opie, concurred (g). 

Tho principle, however, as applied to devises void ab initio, 
seems to be encountered by somo observations which fell from 
the Court of K. B. in Doc d. Stewart v. Sheffield (A). Tho tes¬ 
tator devised certain promises to the sisters of II., as tenants in 
common in fee; and, by a subsequent clause, ho devised to S. 
certain other real estates, and all his other lands and heredita¬ 
ments, whatsoever and wheresoever the same might be, which he 
was in any manner entitled to or interested in, and not therein¬ 
before disposed of to hold to him, his heirs, &c. There had been 
three sisters of II., but, at tho dato of tho will, only ono was 
living, who, therefore, was clearly entitled to the whole, she being 
tho solo representative of the class, and the Court so decided; 
but, in delivering his judgment, Lord Ellenboroagh said, “ But 
even if S. (i. o. the surviving sister) were not entitled to take the 
whole, the heir-at-law could not be entitled to any part of the 
residuo undisposed of; for this is not the cose of a lapsed legacy, 
but the residuary devisee is to take all other his lands, heredita¬ 
ments, and premises, whatsoever and wheresoever, not therein¬ 
before disposed of fyc., and all other his real and personal estate 
whatsoever , in tho most comprehensive terms. Then, admitting 
the law to be as stated in tho cases oited on the port of the heir- 
at-law, with respeot to lapsed legacies, this is not a lapsed 
legacy.” Le Blanc, and Baylcg , JJ., both concurred in this doc- 


325; Okc v. Heath, I Vcs. 141; Cam¬ 
bridge v. Rom, 8 Vob. 25; Jones v. Mit¬ 
chell, 1 S. & St. 290. 

( d ) 8 Mod. 123. 


(e) Fort. 182; S. C. nom. Wright v. 
Home, 8 Mod. 224. 

Fort. 184. 


Ql) Willea, 299. 
(A) 13 East, 527. 
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trine; the former, however, appearing to think the caso stronger chatter xx. 
in favour of the residuary devisee, without the words “ not ho- 
fore disposed of,” though he thought him entitled either way (/). 

It is clear, therefore, that, had all the devisees boon dead at tho Operation of 
time of making the will, the Court would have held tho residuary “ou- 
deviseo to be entitled. Such a doctrino seems to be irrecon- “deml; 
oileable with the principle already adverted to, which teaches that 
a residuary devise is a specific disposition of whatever the will 
does not purport to dispose of, as exemplified in the caso of 
lapsed devises, between which and the case of a void deviso there 
seems to be no substantial distinction; for tho testator conceives 
himself to have disposed of the property comprised in tho void 
devise, and, therefore, does not intend tho residuary deviso to 
extend to it. It is moreover inconsistent with tho decisions dis¬ 
cussed in the last chapter, in which specific sums givon out of 
real estato devised to be sold, and which were void ab initio, 
have been hold to belong to tho heir, and not to tho residuary 
devisee of the fund (k). 

13ut it must be observed, that, if the specific doviso compriso —’ 
only a partial or contingent interest in tho lands, leaving an contingent* 1 
ulterior or alternate interest undisposed of, which woidd, in tho <loviao ’> 
absence of disposition, descend to tho heir, such undisposed-of 
interest will, even in a will mode before 1868, pass by a general 
residuary devise. 

Thus, where a person, by such a will, devised certain lands to — 1 <lovWs of 
A. for life or in tail, and tho residue of his lands to 13. and his mle 
heirs; 13., under this devise, took the reversion in fco not in¬ 
cluded in the devise to A. (/); and, consequently, if A. died in 
the lifetime of the testator, he became, at tho testator’s death, 
tenant in fee in possession. 

So, where a testator devised that A. and his heirs should sell 


[(i) Williamsy. Goodtitle d. David, as 
reported 10 B. & Cr. 895, seemed to 
favour this doctrine; but that report 
is incorrect, see ante, p. 201, n.] 

(k) Jones v. Mitchell, 1 S. & St. 293 ; 
see also Cruse v. Barley , 3 P. W. 20 ; 
Collins v. Wakeman, 2 Yes. jun. 683; 
Gibbs v. Ritmsey, 2 V. & B. 294, all 
stated ante. [“ The rule is, where the 
intention of tho testator is to devise tho 
residue exclusive of a part given away, 
the residuary devisee snail not take that 
part in any event;” per Lord Camden, 
Gravenor v. Sallttm, Amb. 645, ante, p. 
347. Wood, V.-O., felt “somo diffi¬ 
culty in reconciling Doe v. Sheffield” 
with this rule, Smith v. Lomas , 33 L. J. 


Ch. 582, and gave no countenanco to 
tho distinction suggested by Jlomilly, 
M. R., in Garner v. Jfannynylon, 22 
Beftv. 627, between a devise (us in tlmt 
case) of “ all other my real and per¬ 
sonal estate” and ono (as in Doe v. 
Sheffield) of ‘‘property not hereinbe¬ 
fore disposed of.”] 

(/) Wheeler v. Waldron , Allen, 28, 3 
P. W. 63, n.; Cooke v. Gerrard , l Lev. 
212; Hooke v. Hooke , 2 Vcm. 461,1 Eq. 
Ca. Ab. 210, pi. 17; Willows v. Lydcot, 
2 Vent. 285, 3 Mod. 229; see also Doe 
d. Briscoe v. Clarke, 2 B. & P. N. R. 
343 ; Bennett v. Lowe, 7 Bing. 535, 5 
Moo. & P. 485; [Satmarez v. Saumarez , 
4 My. Sc C. 331.] 
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Revises in fee. 


Altemativo 
feeundisposed 
of, in event. 


his lands for payment of debts or other purposes, not exhausting 
the whole beneficial interest, and devised the residue of his real 
estate to B.; the latter devise carried the beneficial interest not 
comprised in the former (in). 

The same doctrine, it is clear, applied to executory and con¬ 
tingent devises in fee ; for if an estate in fee were devised to a 
person on the happening of a certain event, it is obvious that the 
altomativo fee depending on the converse event is undisposed of, 
and, therefore, is an interest on which the residuary clause will 
operate. Thus, if a testator devised, in case his personal estate 
should be insufficient to pay his debts (»), certain lands to A. and 
his heirs, in trust to sell and pay them, and devised the residue 
of his estate to B.; the deviso to B. carried the legal fee, in 
the event of the personal estate being sufficient to pay the 
debts ( o ). 

So (p ), if a testator devised real estate to A. for life, remain¬ 
der to A.’s children living at his decease in fee, and the residue 
of his lands to B., it is clear, that, if A. died, either in the tes¬ 
tator’s lifetime or after his decease, without leaving a child 
surviving him, B. would be entitled under the residuary devise. 

In Doe d. Wells v. Scott (q), a testator devised certain lands to 
A. and his heirs, provided that he or his heirs did, within six 
months after his the testator’s death, convey a certain copyhold 
estate to B. and his children; and, in default, ho gave the said 
lands to B. for life, remainder to his children living at his de¬ 
cease, and their heirs, as tenants in common; and the testator 
devised all the residue of his lands to C. and D., their heirs and 
assigns as tenants in common. A. and B. both died unmarried 
in the testator’s lifetime. It was held, that the specifio devise 
was incomplete as a disposition of the whole absolute fee, inas¬ 
much as it did not dispose of the interest , which remained to he dis¬ 
posed of if A. should not assure the copyhold estate to B., and B. 
should die without children; and the necessary consequence was, 


(m) White v. Vitty, 2 Hubs. 484, 4 
Buss. 584 ; see also (Joodtitle d. Hart v. 
Knott, Cowp. 43. 

(») But the validity of such a devise 
may bo questioned, [unless it is to bo 
presumed that the sufficiency or insuf¬ 
ficiency will bo ascertained within such 
a time as to preclude tho operation of 
the rule against perpetuities. In JR 'm - 
ington v. Cannon, 12 C. B. 18, a devise 
depending on the insufficiency of a real 
estate devised to executors in trust for 
payment of debts, was held good, the 
presumption being that the question of 


sufficiency would be ascertained within 
oqp year after tho testator's death. It 
iff ijcarcely necessary to observe that this 
is a different question from that men¬ 
tioned post, Chap. XXV., Soot. 2, ad 
fin. ana discussed Lewis, Perpet. 622 
—638, namely, whether a devise after 
payment of debts is good.] 

(o) Goodtitle d. Hart v. Knott, Cowp. 
43. 

(p) Willes, 300; Doe d. Morcton v. 
Fossick , 1 B. & Ad. 186. 

(?) 3 M. & Sal. 300; [soe also Vick 
v. iiueter, 3 Ell. & Bl. 219.] 
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that the interest depending on those contingencies passed by the 
general residuaiy clause (r). 

It is clear, according to tho authorities, and was so assumed 
by the Court, that, in tho events which had happened, tho chil¬ 
dren of B., to whom the lands were specifically devised in fee, 
on breach of the condition by A., would, surviving tho testator 
and their parent, have taken the fee. If, therefore, B. had loft 
children, whether thoy had died in tho testator’s lifetimo or 
not, inasmuch as the devise to them had become absoluto in 
event, the residuary devisees would clearly have been excluded, 
precisely in the same manner as if tho devise to tho children 
had been absoluto in its creation. Upon tho same principle, tho 
contrary event having happened, the residuary devisees were 
entitled, as they would have been under a specific alternative 
devise expressly applied to that event. 

[And a contingent remainder being an interest which has, or 
had («), an inherent liability to fail, as well through the ovent 
upon which it is limited not happening before the determination 
of the prior particular estate, as through its not happening at all, 
the interest, which upon a failure of the former kind is left un¬ 
disposed of by the specific devise, has been held to pass by a resi¬ 
duary devise in the same will (/).] 

But if, after carving out a partial or contingent interest, tho 
testator limit tho reversion in fee, or the alternative foe, to his 
own heirs, such devise, though inoperative in law to break tho 
descent^ until the recent enactment on this point (./■), is con¬ 
sidered to indicato an intention to exclude this property from 
the residuary clause; and, accordingly, such reversion dovolves 
to the heir (y). « 

Tho mere fact, however, that tho devisee of tho partial or con¬ 
tingent interest specifically devised, is also tho general residuaiy 
devisee, will not oxclude him from taking tho remaining interest 
ip. such lands in the latter character (s). 

\ " 

(r) %ord Rlletiborough , in deciding 
Doe v. 6fee#/iully recognized prin¬ 
ciple stated* bji Wilke, C. J., in Doc v. 

Underdown, thofcjsvj regards devises, 
the intent of a testate? is to be taken 
as things stood at the time of taaipig his 
will; and that the residuary devise 
must be taken to mean the residue of 
the lands tlwn undevised. 

[(*) Before 8 & 9 Viet. c. 100, s. 8, 
ana 40 & 41 Viet. c. 33. 

(<) Derceval v. Derccval, L. R., 6 Eq. 

386. Upjohn v. Upjohn, 7 Bcav. 69, is 
difficult to reconcile with tho goneral 
current of authority. In that case 
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version from 
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there were tlirco contingencies; first, 
if a certain purchase could be and was 
completed; secondly, if it could not; 
thirdly, if it could but was not; of 
these the first and second were provided 
for ; but iu the opinion of tho M. R. 
tlio third, which actually happened, 
was not: yet he held the property did 
not pass by the residuary devise.] 

(.r) 3 & 4 Will. 4, e. 10G, s. 12. 

(g) Amesbnry v. Rromi, cited 2 W. 
Bl. 739; Robinsony.Knight, 2Ed. 166; 
Smith d. Davisv. Saunders, 2 W. Bl. 736, 
Cowp. 420. 

(r) Morgan v. Surinan, 1 Taunt. 289: 
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chapter xx. [If the will oontains alternative contingent remainders in fee, 
Destination the reversion, if not otherwise disposed of, vests in the heir 
during 1 ^? pending the contingency, and if the will contains a residuary 
pens© of devise will pass hy it during the same period. Thus in Egerton 
contingencies. v * Massey (it), where a testatrix devised estate A. to her niece 
for life, with remainder to her niece’s children living at her 
death in fee, and for want of such child then to P. in fee; and 
gave all the residue of her estate and effects not thereinbefore 
disposed of to her said niece in fee: it was held that the rever¬ 
sion in fee which, but for the residuary devise, would have vested 
in tho heir-at-law pending tho contingency, passed by that de¬ 
vise to A.] 


Extent of Tho points embraced by the preceding positions con scarcely 
under*} Viet. 0 ar * 80 UT1< ler w ^ s which are subject to the act 1 Yict. c. 26, s. 25, 
c. 26. which oxpressly provides, that, unless a contrary intention shall 

appear by the will, real estate, or the interest in real estate, 
comprised in any void or lapsed devise, shall be included in the 
residuary devise, if any; and as such act (s. 3) extends generally 
the dovising power of a testator to all the real estates to which 
ho shall be entitled at his decease; and, moreover, (s. 24,) makes 
the will, with reference to the real and personal estate comprised 
in it, speak from that period, tho result of the wholo is, that any 
testator who dies leaving a will made or republished since 1837, 
containing a genoral or residuary devise of real estate, which 
takes effect, must be completely testate in regard to every por¬ 
tion of his real estate to which he is entitled at his decease, 
whensoever acquired, and whether originally intended to have 
been otherwise specifically disposed of or not,'if such intention 
should, for any reason whatever, fail of effect. 

What will not [A gift of “ all other land” (a), or “ all land not hereinbefore 

raTorrHu- devised” (b), is a mere gift of residue, and shows no intention, 
ary dovise ; within the act, to exclude lapsed specific gifts, although it gives 
an estate for life to the same person as is named specific devisee 
in fee (c). 


The position in the text is rather an in¬ 
ference from, than a point expressly de¬ 
cided in, this case; [see also Williams v. 
Good title d. David , 10 B. & Cr. 895; 
Sauniares v. Saumares, 4 My. & G. 331; 
Ridgeway v. Munkittriek, 1 D. & War. 
90 ; Egerton v. Massey, 3 C. B. N. S. 
338 

(«) 3 C. B. N. S. 338. A. (who 
never had a child) executed a convey¬ 
ance of the estate which, as the rever¬ 


sion was vested in her by the residuary 
devise, destroyed tho contingent re¬ 
mainders. 

(«) Cogswell v. Armstrong, 2 K. & J. 
227. 

(5) Green v. Dunn, 20 Beav. 6. See 
also Ctilsha v. Cheese , 7 Hare, 236; 
Carter v. Harnett, 26 L. J. Ch. 676; 
Burton v. Newbery , 1 Oh. D. 241. 

(e) Green v. Dunn, sup. 
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[On the other hand, where a testator erroneously stated that a 
specified part of his property belonged to A., and therefore gave 
all his property to B. and nothing to A., the specified part was 
held to ho undisposed of (d). And whero A. was entitled as 
heir at law to freehold houses, of which wrongful possession was 
token by another; A. then died without having ever been in 
possession, having devised “ all real estate (if any) of which she 
might die seised.” It was held that “seised” was a purely 
technical word, and had no secondary or popular meaning; con¬ 
sequently, as A. had never been seised of the houses in the 
technical sense, they did not pass by the deviso (e). 

And the devise of a particular residue, as of the rest of a 
testator’s lands in a particular parish, following a gift of a cer¬ 
tain part in that parish, is not within s. 25, which requires a 
proper residuary devise, i. e. so worded as to apply to all land 
of the testator that is not otherwise disposed of, and assumes 
that there can be only ono “residuary deviso” in a will (./'). A 
particular residue may indeed, upon failure of the gift of a part, 
include that part, if the testator lias used language showing an 
intention to that effect. But such intention must be shown: 
whereas in the case of a proper residuary devise the act says it 
shall be presumed (</). 

If a general residuary devise itself fails to take completo effect, 
the property will, to that extent, bo undisposed of. As whero a 
tostator devised land to several in certain shares, as tenants in 
common, and devised the residue of his real estates to the same 
persons in tho samo proportions: somo of the specific devisees 
died in the testator’s lifetimo, whereupon their shares fell into 
the residue; but fso much of the samo shares as came back to 
them (so to speak), under the residuary devise lapsed to tho 
heir (/*).] 

And here, it may be observed, that, where a specific deviso is 
to take effect in futuro, so that, at tho death of the testator, 
thero is no person actually entitled to tho immediate income, the 
rents and profits will, until tho deviso vests in possession, pass 

(d) [Circuitt v. Terry, 23 Beav. 275. (/) Spriiigctt v. Jenmuge, L. R., 10 

Cf. The d. Howell v. Thomae, 1 M. & Eq. 488, GCh. 333. See also lie Brou n, 
Gr. 336, 344, post, C55. And see ana* 1 K. & J. 522, stated post, s. 5, ad fin. 
logouB cases on exclusion from general Uf} lb. 

or residuary bequests of personalty, (A) Created v. Created, 20 Beay. 621 
Ch. XXIII. The samo rule prevails in case of per- 

(e) Leach v. Jay , 9 Ch. D. 42. sonalty, Skrytnsher v. Northcote. 1 Sw. 

' 566, post, Ch. XXIII. 
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chapter xx. under tlie residuary clause, if any («), and, should the will con¬ 
tain no such clause, will descend to the testator’s heir-at-law (k ); 
and it is immaterial whether the future devise in question be 
vested or contingent. [So] if the residuaiy devise itself be 
contingent or future, i. e. deferred in point of enjoyment, the 
income accruing in the interval from the residuary real estate 
[docs not pass by such devise, but is undisposed of and goes to 
the heir (/).] A residuary bequest of personalty, it is well 
known, does (though contingent in its terms) cany tho prior 
income (in). [And the distinction between real and personal 
estate has been said to flow from tho very nature (under the old 
law) of a residuary devise; for being confined to what tho 
testator had when he made his will, it was as specific as if the 
property was particularly described (a). It is still more clearly 
deducible from the rule of law that the freehold cannot be in 
aboyance (o). And the profits necessarily go with the estate (p). 
It is impossible, in the absenco of any words clearly leading to 
what the Court considers judicially to imply a gift of the inter¬ 
mediate rents (q), that any such gift can be introduced into the 
testator’s will. Neither the persons waiting until the executory 
devise shall take effect, nor the person who shall first come into 
esse when tho executory devise has taken effect, nor all the 
persons who may be interested under the series of devises follow¬ 
ing that executory devise, by way of accumulation (of tho rents) 
can establish their claim (r). And the rule is the same with 
regard to trusts (*). 


[(») Stephens v. Stephens, Ca. t. Tail). 
228 ;] Bitfield v. Ihrfield, 3 Bli. N. S. 
621, [1 Dow & Cl. 395; (nor would 
this result have been varied by tho 
residue being devised upon trust for 
sale, ib.); Holmes v. Brcscott, 10 Jur. 
N.S. 507, 33 L. J. Ch. 2G4; lie Mow- 
lem, L. R., 18 Eq. 9 (gift to child cn 
ventre). 

(k) Hopkins v. Hopkins , Cn. t. Talb. 
44;] Bullock v. Stones, 2 Ves. 521 ; 
[ Wills v. Wills, 1 D. & War. 439. 

( l) Hopkins v. Hopkins, Ca. t. Talb. 
44, extr. from R. L. Hawkins, Con¬ 
struction of Wills, App. I.; Hodgson v. 
Bectire, 1II. & M. 376, 10 II. L. Ca. 
656 (but not appealed on this point).] 

(«/) Green v. Ekins, 2 Atk. 472; 
Trcvanion v. Vivian, 2 Ves. 430; [i. o. 
until accumulation is stopped by tho 
law: thenceforth it goes to the next of 
kin, Bective v. Hodgson, 10 H. L. Ca. 
056,671; Wade- Gcry v. Handley, 1 Ch. 
D. 663, 3 lb. 374. And it makes no 
difference that tho personalty or an 


aliquot share of it is to be laid out in 
realty : the interim income is still in¬ 
come of personalty, and follows tho 
trust of the corpus, Bective v. Hodgson, 
sup.] But a future specific bequest does 
not carry income, Wyndham v. Wynd- 
ham, 3 B. C. C. 57 ; Shaw v. Ctmlijc, 4 
B. C. C. 144; 2 Rop. Leg. by Wh. 276. 

[(h) By Wood, V.-C., 1H.&M. 396. 

(o) Sec ncc. per Lord Westbury, 10 
H. L. Ca. 666. 

(p) 1 Atk. 424, 2 Atk. 476, Co. Lit. 
55 b, n. (8). 

(g) For examples of such a gift in a 
shifting clause, see Turton v. Lombards, 
1 D. F. & J. 495 ; If Eyncourt v. Gre¬ 
gory, 34 Bcav. 36. 

(r) Per Wood, V.-C., 1H. & M. 392; 
and see Sir A'. Stigden’s remarks in Wills 
v. Wills, 1 D. & War. 451, 462, upon 
Huffield v. Elices, 2 S. & St. 644 ; and 
ante, p. 675. Sidney r. Wihner , 4 D. 
J. & 3. 84, contra, is not law, 3 Ch. D. 
374. 

(«) Per Lord Talbot , Hopkins y. Hop- 
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[But if] tlio real and personal estates aro blended in one gift, ciuram xx. 
it is considered to denote an intontion that both species of pro- otherwise if~ 
perty shall bo subject to tho rule applicable to personalty. Thus " 

in Genery v. Fitzgcmhl (t), Lord Eldon decided that a gift of all are blended 
the residue of the real and personal estate to tho eldest of three msamedovise ' 
persons who should attain twenty-one, charged witli a sum of 
money to the others if they should attain that age, comprised 
the rents accruing between the testator’s decease and the attain¬ 
ment by tho devisee of the prescribed ago. Ho said, “ Tho 
general principles are these:—"When personal estate is given 
to A. at twenty-one, that will cany tho intermediate interest. 

If a testator gives his estate, Blackacre, at a future period, that 
will not carry the intermediate rents and profits; but whore ho 
mixes up real and personal estate in one clause, tho question 
must be whether ho does not show an intention that the same 
rule must operato on both.” 

It should be observed that this question regarding intermediate 
income of residuary real estate is not affected by the act 1 Yict. 
o. 2G, s. 24 (n). 


II. It remains to bo considered whether reversions will pass Operation of a 
undor a general devise of lands. In regard to this question, an o^vorsiona 0 
undisposed-of interest which, on his decoase, would become a 
reversion left in the testator after other dispositions of his own 
will, is obviously distinguishable from a reversion of which he is 
the owner at tho time of his will (x ); but thoy have been gene¬ 
rally treated as belonging to tho same class and sufficiently 
approximate in principle to warrant at least their juxtaposition. 

Reversions in f fee, then, will pass undor a general doviso of 
lands or hereditaments^), although tho testator be seised of 


£ kins, sup. cited by Sudden, C., ID. & 
War. 465 ; He EddePs Trust, L. It., 11 
Eq. 659; Wade-Gcry v. Handley, 1 Cli. 
1). G53, 3 ib. 374.] 

(/) Jac. 468; Hee also Gibson v. Mont- 
fort, 1 Vea. 490; Glanville v. Gian - 
rille, 2-Mer. 38; Ackers v. Thipps, 6 
Sim. 44, 9 Bli. N. S. 431, 3 Cl. & Fin. 
665; [Lachlan v. Reynolds, 9 Hare, 
796. But in acting upon tins rule 
care must be taken to see that there is 
in fact a blending of the real and per* 
sonal estate and not merely a gift of 
one, by reference to some of the trusts 
declared of the other, Hodgson v. Bcc- 
t'm , 1 H. & M. 397. Distinguish also 
between a postponed or contingent gift 
of the residue, and a particular into* 


rest to commence in futuro in a fund 
already constituted, which latter does 
not carry intermediate income even of 
personalty, Talbot v. Jcvcrs, L. R., ‘20 
Eq. 265 ; Wmthcrall v. Thornburgh , 8 
Ch. D. 261. See also lie lhakeley's 
Estate, 19 Beav. 395 ; Marriott v. Tiir- 
ner, 20 ib. 557; lie Sander son's Trust, 

3 K. & J. 510. 

(«) llodgson v. Jieetive, 1 II. & M. 
396 (will dated 1863). 

(r) See Tcnncnt v. Teuncnt, 1 Jo. & 
Lat. 388.] 

(y) Chester v. Chester, 3 P. W. 56; 
Tain v. Rklout , 3 Atk. 486 ; Atkyns v. 
Atkyns, Cowp. 808, 3 B. P. C. Toml. 
408; see also Ihc d. Crump v. Sparkes , 

4 D.& Ry. 246. 
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real estates in possession to satisfy the words of the devise (a 
faot, however, which, in regard to wills made since 1837, would 
be immaterial); and although he may liavo been ignorant when 
he made his will of his having such a disposable interest (z) ; or 
it may have been unlikely, from its remoteness or liability to be 
defeated by the act of another, ever to fall into possession, as in 
the case of a reversion expectant on an estate tail (a). 

It has been even held that a testator’s reversion in fee in settled 
lands will pass under a doviso of his “ lands not settled (/>),” or 
of liis lands and hereditaments “ out of settlement (r),” or “ in the 
towns of L.j M. ami N., or elsewhere , not by him formerly settled 
or thereby disposed of(d ).” The argument in these cases was, 
that, although oortain estates in those lands wero settled, yet that 
the reversion was not, and consequently it fell within the restric¬ 
tive terms of the testator’s description. 

So, in Glover v. Spendlove (e), where A. on his marriage having 
settled certain lands on himself for life, remainder to B., his in¬ 
tended wife, for life, remainder to their first and other sons in 
tail male, remainders over, reversion to himself in fee, by his will 
devised to his daughters in fee s “ all his lands not settled in join¬ 
ture upon his wife;” Lord Thurlow held, without hesitation, that 
the reversion passed by the will. 

It is true that, in Goodtitlc d. Daniel v. Miles (/), where the 
same words occurred, Lord E/lcnborough seemed to think they 
were descriptive of tho cotpus of the lands, and not of tho 
devisor’s interest. IIo distinguished the other cases on aocount 
of the variation of expression; and Glover v. Spendlove, on the 
ground that there the testator had no son, and therefore “ had, 
for all tho purposes of substantial benefit, the .fee expectant on 
his wife’s life estate, she being then alivebut his Lordship’s 
reasoning on this point is evidently untenable, [and the opinion 
of the Court was expressly rested upon grounds strong enough, 
in their judgment, to support it, even supposing the words in 
question to be insufficient of themselves to restrain the effect of 
the general words.] 

If Lord Ellenborough's observations could be considered as 

(s) Persons not professionally in- (e) Strode v. Russell, 2 Vem. 621, I 
formed do not readily apprehend the Eq. Ca. Ab. 210, pi. 18, 3 Gh. Hep. 
alienable nature of reversionary con- 1G9, and (nom. Falkland v. Lytton ), 3 
tingent interests. B. P. C. Toml. 24. 

(a) Bally v. Champertum, Skinn. 031, (rf) Chester v. Chester, 3 P. W. 66, 2 
•where, however, it was controlled by Eq. Ca. Ab. 330, pi. 9. 

the contoxt. (e) 4 B. C. C. 337. 

(b) Cooke v. Gei rard , 1 Lev. 212. (/) 6 East, 494, stated post, p. 660. 
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throwing a shade over the doctrine, it has been completely dissi¬ 
pated by Ait.-Gen. v. Vigor (g), where Lord Eldon expressed a 
decided opinion that the reversion in lands, settled on the mar¬ 
riage of tho testator’s son with Lady IC., passed by a devise of 
all the testator’s lands, which he had not settled or assured, or 
agreed to settle or assure , to the me, of his said son and the issue 
male of his body , upon his marriage with Lady IC. his wife; [and 
by Incorporated Society v. Richards (//), where the testator— 
having upon his marriage agreed to settlo certain estates in 
trust for himself for life, remainder to provide a joiuturo for his 
■wife, remainder to his issue in tail, remainder to himself in foe— 
devised all his unsettled real estato to his wife for life, remainder 
over, and Sir E. Snyder , 0., held that tho reversion passed ns part 
of the unsettled estates.] 

Though the rule of construction established by tho preceding 
cases has been much condemned, as savouring of extreme tech¬ 
nicality and inimical to popular notions and probable intention (/)*; 
they have, it is conceived, placed it boyond the reach of contro¬ 
versy. [They also show that tho possession by the testator at 
the date of his will of lands, no estato or interest in which has 
boon settled, and to which the devise is applicable, will not ex¬ 
clude the operation of the will.] 

On a principle not very dissimilar, it has been held, that a 
dovise of lands “ not before dovised,” or “ not before disposed 
of,” carries the reversion in lands which the testator had pre¬ 
viously devised for life (/•). 

The inclination of the Courts at the present day not to ex¬ 
clude a reversion from a general devise upon slight or equivocal 
grounds, is strongly illustrated by Doe d. Ilowell v. Thomas (/), 
in which a reversion in fee in an estate limited to the testator’s 
first and other sons in strict settlement was held to pass under 
a devise of estates over which the testator had a power of dis¬ 
posal, though in another part of tho will ho referred to the estate 
in question as property orer which he had no power. [And in 
Ridgeway v. Munkittrick (m), where a testator directed his trustees 


la) 8 Ves. 260, 272. 

[(A) 1 D. & War. 268; see also Jones 
v. Skinner, 6 L. J. N.S. Ch. 87; Crowe 
v. Noble, 8m. & Bat. 12. 

(i) Sir J. Mansfield, in Morgan v. 
Surman, 1 Taunt. 292, characterized 
Chester v. Chester as “ a shocking de¬ 
cision;” but he admitted it had been 
followed by numerous others; [and see 
the rule defended by Sir E. Suyden, 1 


Dr. & War. 285 ; and by Pcpys. M.R., 
6 L. J. N. S. Ch. 87.] 

(A) Hooke v. Hooke, 2 Vom. 461, 1 
Eq. Ca. Ab. 210, pi. 17 ; Willows v. 
hjdcot , 2 Vent. 285, 3 Mod. 220; 
[Taaffe v. Fen-all, 10 Ir. Ch. Rep. 183;] 
but see Hyley v. Hyley , 3 Mod. 228. 

(/) 1 Scott, N. R. 359, 1 M. & Or. 
335. 

[(»») ID. & War. 84.] 
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[to let a certain mill, and also dispose of his stock in trade and 
other properties to the best advantage, Sir E. Sugden held that 
the mill was included in the term “ other properties.”] 

But the great question which has been agitated, in regard to 
the operation of a general devise upon a reversion is, whether 
the inaptitudo of some of the limitations he a ground for their 
exclusion. 

In reference to this question, it is proper to consider separately 
those cases in which there are other lands to which the limita¬ 
tions in question are applicable, and thoso in which the reversion 
is the only property of the testator that the devise could apply to. 

With regard to the first, it is quite clear that the impossibility 
of some of the limitations operating on the roversionaiy interest, 
will not have the effect of excluding it from the devise; as the 
limitations inapplicable to the reversion will he considered as 
referring exclusively to the other lands, and the other limitations 
as applicable to the whole referemlo singula singulis. 

Thus, in Doe d. Earl Cliolmondelcy v. Weatherly (a), where a 
reversioner in fee, having also other lands, devised his real estate 
generally, charged with annuities to three persons for their lives, 
one of whom was tenant for life of the lands in whicli the devisor 
had the reversion, and as to whom, therefore, the charge in respect 
of those lands was void, it was held that the reversion passed; 
for though that annuity could not bo charged upon this parti¬ 
cular property, thero was other real estate which might be charged 
with it. Iteferring, then, the charge of the three annuities to the 
several properties devised by tho residuary clause, singula singulis , 
the charge would attach upon all the estates as to two of the 
annuities, and upon all but this reversion as to the three. 

[So, in William d. Hughes v. Thomas ( 0 ), where a testator 
having a reversion in feo expectant on an estate tail in another 
person, and having also other lands in possession, after several 
specific devises, gave all the residue of his estate and effects real 
and personal whatsoever and wheresoever, after payment of his 
debts legacies and funeral expenses, to his wife absolutely; it 
was at first argued that the charge of debts legacies and funeral 
expenses showed that tho testator could not have contemplated 
a distant re version;, but tho argument was afterwards abandoned, 
and it was held to bo quite clear that the reversion was included.] ' 
To this principle may also be referred the oase of Freeman v. 

(m) 11 East, 322 ; S. T. Doe A. More- [( 0 ) 12 East, 141.] 

ton v. Fossick, 1 B. & Ad. 186. 
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Duke of Chanda* (jj), wliero A., having the reversion in foo of chapter xx. 
estates in Gloucester and Worcester which wcro settled on his 
marriage, and of other estates in two other counties which wcro 
not included in that settlement, devised all his lands and here¬ 
ditaments in the counties of Gloucester and Worcester, and 
elsewhere in the kingdom of England; and all his estates or in¬ 
terest in reversion, remainder, or expectancy, subject to certain 
charges and to certain limitations , to his brothers and their respec¬ 
tive first and other sons } in and by his marriage settlement, bearing 
date , Sfc. expressed, in trust, in caso himself and his brothers 
should all die without issue male of their bodies, or Ids brother 
should die before twenty-one, for certain persons. It was con¬ 
tended that from theso words it was manifest that tho testator 
had no other than tlio settled estates in his contemplation; but 
it was held that tho reversion in tho other lands passed. 

So, in Doc d. Nethereote v. Bar tie (q), where a man, having iu ihe v. Barth. 
the parish of A. lands of which he was tenant in fee, and also 
lands which had been settled to the use of himself for life, 
remainder to his wife for life, with remainder to their issuo in 
tail, leaving the ultimate reversion in himself, (both of which were 
in his own occupation,) devised unto his wife all his freehold and 
Copyhold lands of which ho was then in the immediate possession, . 
lying in the several parishes of A. and 13., and also all his rever¬ 
sionary estate expectant on tho death of his mother in other 
lands in A. and 13., to his said wife for life; remainder to his 
daughter in foe. It was held that tho reversion in the settled 
lands passed, although the wife was tenant for life, and tho 
daughter tenant in tail in remainder of those lands, under the 
settlement. , 

Theso decisions have established, that tho inapplicability of Conclusion 
some of the limitations will not exclude a reversion, if there be c^c”, the 
other lands upon which those limitations can oporate. And the 
same rule of construction has been applied even to deeds (r). 

In Mostyn v. Champneys (*), ah attempt was mado to exclude Mostyn v. 
a reversion in fee expectant on an estato tail from a devise of all 
tho testator’s real estate whatsoever and wheresoever over which 


(p) Cowp. 363. The report of this 
ease is very dofective: it neither states 
the useB to which the property in ques¬ 
tion was subject, nor the nature of those 
limited by the will; see also Strong v. 
'/catt, post, p. CoS, whfch read in this 
place for the reason assigned, n. [x). 

( 7 ) 6 B. & Aid. 492; [and see Ford v. 
Ford, 6 Hare, 486; llouytcood v. llong- 

J.—VOL. I. 


wood, 2 Y. & C. C. C. 471. The latter 
case appeara contrary to tho authori¬ 
ties, lmt tho ground of tho decision 
(which is not stated) may have been 
that the devise of the reversion was re¬ 
voked by subsequent conveyance.] 

(;■) J toe v. Jvyex , 1 B. & Ad. 593. 

(*) 1 Scott, 293, 1 Bing. N. C. 311. 


U U 
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ho had any disposing power to trustees for a term for raising debts 
funeral charges and legacies, on the ground that the testator 
himself was tenant in tail of tho lands in question; and that he 
could not intend to describe such a remote reversion as property 
ovor which lie had a disposing power, he having taken no steps 
to onlarge his estato tail, as he might have done, into a fee 
simple. The testator had other real estate in possession, to which 
it was admitted tho devise in question extended. The Court of 
C. P. certified that, the words of tho devise being sufficient to 
include the reversion, and no intention to exclude it being ex¬ 
pressed, or necessarily implied from other parts of the will, such 
reversion passed. 

Put the other class of cases, namely, whore tho reversion is 
tho only real estate of tho testator upon which the general devise 
can operato, (tho will being of course mado before 1838,) is 
susceptible of a different train of reasoning, and is certaiidy 
environed with more difficulty, both upon principle and tho 
authorities. There being no other lands to which tho inappli¬ 
cable limitations can be referred, tho argument for the exclusion 
afforded by their introduction is obviously strongor; but, on tho 
other hand, is met by tho argument that the testator must have 
intended the devise to operate upon some property; for, as ho 
could, under tho old tostamentary law, only dispose of the lands 
of which he was seised at the time of making his will, ho was 
always to bo supposed to have a specific subject in his contem¬ 
plation when he made a devise, however general in its terms ( t ). 
Tho question, then, was, whether a testator was rather to be 
presumed to subjoct to certain limitations, property, which some 
of those limitations could never reach, or to make a devise which 
must necessarily be altogether inoperative. It will be seen that 
the early decisions incline against, and the latter in favour of, 
tho application of the devise to the reversion in such cases. 

Thus, in Strong v. Teatt ( it ), where C., having on the marriage 
of his son II. settled the manor of A., in the county of T., on 
himself for life, remainder to TI. for life, remainder to the first 
and othor sons of the marriage in tail, with reversion to himself 
in fee; and having issue three other sons, A., J., and T. j by his 
will, devised certain lands of which ho was seised in fee in pos¬ 
session, and all other his lands tenements and hereditaments in 
tho counties of T. and M. (*), to the use of his son A. for life ,* 

(t) See ITockley v. ATaicbey, 1 Yes. 3 B. P. C. Toml. 219. 
jun. 132. (*•) He had. another estate in T., 

(it) 2 Burr. 912, affirmed in D. P., besides that before described, and 
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remainder to Iiis first and other sons in tail male; and so on to 
the sous J., T., and H., and their sons in succession; and pro¬ 
vided that if it should happen that his sons II. and A. should 
both die without issue malo in the lifetime of his son J. whereby 
the estate settled upon IT. upon his marriaye would descend upon J ., 
then that his said son J. should not tako any estate or interest in 
the lands theroinbeforo devised to him; but that the same should 
go to T. Tho question was, whether the reversion in the setiled 
lands passed. Lord Mansfield was of opinion that tho latter 
clause was conclusive that the testator did not mean tho rever¬ 
sion to pass; for, if it had, it could never “ descend ” upon J., 
which was the event provided for. 

There wore certainly strong grounds in this caso for the re¬ 
stricted construction. 

In Roe d. James v. Avis (//), a reversion in feo expectant on 
an estate tail [in another person] was held not to pass under a 
devise of all the residue of tho testatrix’s real estate and effects 
to be sold as soon as might he after her death and her funeral 
expenses to be paid thereout , and tho overplus (if any) to he 
divided between A. and 3)., on tho ground that tho purpose to 
which tho proceeds of the sale were to ho applied, namely, tho 
payment of funoral expenses, showed that tho testatrix meant to 
disposo of something wliioh might he sold immediately. 

This reasoning is evidently unsatisfactory. A reversion ex¬ 
pectant on an estato tail is not absolutely unsaleable, though it 
may he of littlo value; and, if capable of being sold at all, why 
may it not be disposed of to pay funeral expenses as well as for 
any other purpose ? 

Lord Eldon (z) has spoken of this case with disapprobation, 
and as the unsuccessful argument for tho exclusion of tho 
reversion in Mostyn v. Champneys (a), stated under the former 
division, was principally based on its authority, that case must 
be considered to have completely overturned it, if indeed the 
task had not been performed by antecedent adjudications (It). 

Another instance of the restrictive construction occurs in 
Goodtiile d. Daniel v. Miles (r), where, on tho marriage of A. 
with B., lands had been sottlcd [by A.’s father] to tho uso of 
A. for life; remainder to B. for life for her jointure ; remainder 

which, therefore, would satisfy the («) 1 Scott, 293, 1 Bing. N. C. 311, 
word “ other.” ante, p. G57. 

(y) 4 T. It. 605. [(A) See arc per Parlr, B., GEx. 47; 

(;) 15 Ves. 403. post, p. CG2, ». (A).] 

(<■) G East, 493. 

uu2 
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f 

to the heirs of tho body of B. by A. to be begotten} remainder 
to the right heirs of A. A. survived his wife, having had by 
her two daughters, 0. and D., who survived him, and tvere his 
heirs-at-law. By his will, A. devised to his daughter 0., and to 
the heirs of her body lawfully begotten , certain freehold lands of 
which ho was seised in fee in possession, and all other his free¬ 
hold, copyhold and leasehold lands, which ho should be pos¬ 
sessed of, or entitled to, at the time of his decease, and which 
were not settled in jointure on his fate wife; the said daughter and 
the heirs of her body paying thereout to his daughter I). 15/. 
yearly during her life. And in case his daughter C. should 
happen to diq, and leavo no issue of her body, he devised the 
lands to his daughter D., for life, and, after her decease, to her 
children then living; and, for want of such issue, then ovor. 
Tho devisor had no real estate other than lands expressly devised, 
besides the reversion in question. The question was, whether 
the reversion passed. Tho Court of K. B. held that it did not: 
they admitted that tho general words, if unrestrained, would carry 
tho reversion, but as tho daughters had estates tail in tho settled 
lands, so that tho testator had no disposable interest, unless they 
both died without issuo, if these lands were included tho devise to 
C. in tail was necessarily inoperative (d) ; sinco she had an ostate 
of the some duration under the settlement: sho would then be 
tenant in tail general under the will, expectant on the determina¬ 
tion of an estate tail general already subsisting in herself under 
the settlement. The samo observation applied to the doviso to his 
daughter D. for life, remainder to her children, which could not 
possibly tako efToct. Upon this ground, and adverting also to 
tho restriction of tho devise to lands “ not settled in jointure on 
his wife” (e), the Court held that the reversion did not pass. 

So for the cases certainly favour the restrictive construction ; 
but Church v. Mundy (/), gives a new complexion to the doctrine 
on this subject. M. having a reyersion in feo expectant on an 
estate tail in his brother C., devised all his real and personal estate 
to his wife for life; and if she should die leaving no issue, then 
in trust for C., his heirs, &o.; and in case C. should not be then 
living, to be at tho disposal of the testator’s wife. The testator 
had no other real estate. Sir W. Grant, , M.R., held, that the 

[(d) See Badger v. Lloyd, 1 Salk. seemed too clear to admit of a quos- 
232.] tion, the doviso being simply to two 

if) As to which, see ante, p. 654. persons in fee, of lands, in which they 

(/) 12 Ves. 420; see also Att.-Gm. had successively chattel interests de- 

v. Vigor, 8 Ves. 256, where the point terminable with their respective lives. 
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reversion did not pass, conceiving that tho testator could not 
intend to comprehend in that devise any estate hut such as his 
wife might take for life, and C. might enjoy afterwards, which 
was impossible as to this reversion; for, until tho death of 0., 
without issue, it could not fall in. But Lord Eldon roversod this 
decree (g) ;—“ Tho question is (ho said) whether, as the purposes 
of this will are such, to which this subject cannot bo so con¬ 
veniently applied as a present interest in possession, not in 
remainder, the testator is to bo considered as meaning nothing 
by this clause. In every case of this sort, the testator had some 
property, which was tho foundation of an argument, that property 
which could bo conveniently applied should pass, and that which 
could not bo conveniently applied should not pass. That con¬ 
clusion is very much confirmed by this will; adverting to tho 
different situations in which the testator’s family may be at his 
decease, particularly that the tenant in tail might not be living. 
If tho testator had been asked whether lie meant to disposo of 
his reversion, if his brother should be living, his answer would 
have been, that he intended to dispose of all lie could disposo of; 
to take tho chance for his wife and children; the instrument 
itself supposing that his brother may die beforo him : and dis¬ 
posing in terms that can apply to nothing besides this properly. 
If tho event of his brother’s death within a "week, without barring 
tho entail, had boon put to him, he would have answered, that, 
in that event, ho intended to pass the property; and ho would 
not have thought it necessary to republish his will; which, if the 
■words aro sufficient to cany this property, would not bo neces¬ 
sary.” .“I am strongly inlluenced towards tho opinion, 

th.at a court of justice is not by conjecture to take out of tho 
effect of general -words, property, which those words are always 
considered ns comprehending. The heat rule of con at met ion is 
that which takes the words to comprehend a subject which fulls within 
their usual sense, unless there is something like declaration plain to 
the contrart /; and surelg that is the safest course, when, as there is 
no other subject to which they can be applied, the testator must, if he 
does not mean that, be considered as haring no meaning .” 

It is evident, therefore, that he considered the improbability 
that the testator should intend to include a reversion in a devise, 
having limitations, somo of which could never operate upon that 
reversion, as less violent than that he should make a devise with¬ 
out having any real estate upon which all the limitations could 

( g ) 16 Vca. 396. 
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operate: and oven if it bo said that those general devises ore 
frequently made by testators, without having in viow any spe¬ 
cific property, as tho fact undoubtedly is, yet this does not add 
much to tho forco of the argument for tho exclusion; fpr it shows 
that the testator used tho general clause for tho purpose of in¬ 
cluding any property which he might inadvertently leave un¬ 
disposed of; and if ho were told that he had such a reversion, 
but which could not bo aifccted by somo of tho limitations of tho 
devise, his answer would be, thon let it be operated upon by the 
others. 

It should be observed, that Church v. Mundy has been'referred 
to by Sir IK Grant, (whoso decree was reversed in that case (/<)), 
as depending on its particular circumstances; namely, that if 
the brother had died beforo the testator, an event which his will 
expressly contemplated, tho deviso would at the moment of the 
testator’s death havo had its complete operation in favour of tho 
wife; and was considered by him as not necessarily deciding, 
that where A., tenant for life, with remainder to B. in tail, with 
reversion to himself in fee, devised to B. (the tenant in tail) for 
life, with remainder to <1., his eldest son, for life, with remainder 
to tho first and other sons of 0. in tail, tho reversion would pass. 
Tho point, however, was only indirectly brought into discussion 
beforo tho M. It., in tho consideration of tho question, whether 
such a rovorsioner making a devise in those terms, was to bo con¬ 
sidered as intending to pass his own reversion only, or the corpus 
of the land, inclusive of B.’s interests, so as to raise a case of 
election against B.: the latter was decided (/). Since this period, 
in every instance in which tho question whether a reversion 
passes by a general devise has been agitated, it has been decided 
in tho affirmative (k ); and, though in all these cases, there 
happened to bo other real estate to which the limitations inap¬ 
plicable to the reversion might be referred, yet little or no stress 
seems to havo been laid on that circumstance; and they were 
decided on tho broad ground, that the words of the devise being 
sufficient to comprise the property, it would pass, without going 
into tho question, whether tho testator, could be supposed to 


[(/<) See Sir W. Grant's judgment in 
iVclby v. Welly, 2 V. & B. 187. 

(i) See also per Sir G. Timm-, Win- 
tour v. Clifton, 3 Jur. N.S. 77, 26 L. J. 
Ch. 223.] 

S Vide cases, ante, pp. 655, 056; 
6 Hare, 494, whore U’iyram, V.C., 
cites and approves of the observations 


in the text; Million v. Chappie, 6 Jur. 
N. S. 288 ; .Taafev. Ferrall, 10 Ir. Ch. 
Kcp. 183. In Tcnnent v. Tennent, 1 
Jo. & Lat. 388, Sjr li. Sugden treated 
Roe v. Avis and Goodtitle v. Miles as 
' clearly overruled by the current of 
later authorities. 
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have had it actually in his contemplation when he framed tho chapter xx. 
devise, or not. 

The sound conclusion, then, seems to bo, that a general deviso General t on- 
ivm m all cases operate on a reversion or remainder belonging to theorises, 
tho testator, notwithstanding the remotenoss of such reversion or 
remainder, as being expectant on an estate tail or otherwise 
(whether such, estate tail be vested in the testator or another), 
and notwithstanding the inapplicability of some of the limita¬ 
tions or purposes of the devise to the intorest in question; and, 
that, too, whether the testator had at the timo of the making of . 
the will any other real estate to which such inapplicable limita¬ 
tions or purposes can be applied or not. Indeed, tho latter fact 
would, of oourse, be wholly immaterial in tho case of a will mado 
or republished since 1837, any genoral deviso in which would 
comprise aftor-acquired real estato; precluding, therefore, all 
inquiry into tho then? state of tho testator’s property, as affording 
any insight into tho intention. 

[But if the testator is possessed of a reversion to which nono Where nono 

j* j l i • • j * • i • n * * i a < • i • • ^ ■ of tlio liiriitu* 

oi the limitations arc applicable, tlio question, it is conceived, is tiouN mu up- 
by no moans tho same. Sir Jf r . Grunt , indeed, thought there {) £ ,si r 

would be no room for arguing such a ease; for that would be to U r . Uraut. 
say, the reversion passed, although it were so given that nobody 
could tako it (/). There seems to be no decision on tho point.] 


III. "When it was necessary to the operation of a deviso of UuBinwi- 
copyholds that they should have been surrendered to the use of ^,4 
the will (in), tho rule was, that copyholds [so surrendered would !’? “ 

pass under a deviso of lands, tenements or hereditaments, or —when, 
other general words descriptive of real estato (u ); but] that copy- 
holds not so surrendered would not pass under such a devise (<?), 


[(/) IVdbj v. Welby, 2 V. & 13. 197. 
The point was touched upon in argu¬ 
ment in Tcnneut v. Tennenl, Dm. 161, 
1 Jo. & Lat. 379, where, first, tlio T. 
estate was entailed On R. J., and then 
the residue was devised to R., with a 
direction at his death to entail the sub¬ 
ject'of disposition on R. J. in tho same 
manner as the T. estate was entailed on 
him. It was argued that as the pre¬ 
scribed entail would he wholly in¬ 
operative upon the reversion in the T. 
estate, this reversion was not subject 
to the direction ; and if not, so neither 
were certain other estates, which wore 
included with it in the devise to R., 
and which he thus took in feo.. ■ Rut 
Stiff den, C. rejected this argument: he 


treated tlie gift to It. and the direction 
to entail as parts of one devise or series 
of limitations, so that the ease became 
one where sonic, not all, of tlie limita- 
t ions were inapplicable to the reversion. 
“ It is now settled,” lie said, “ that a 
reversion in fee will pass under a gene¬ 
ral deviso unless a clear intention to 
exclude it is shown, though it iH limited 
in part to tlie same uses to which tho 
particular estate is already dedicated.” 
There was thus no decision on the point 
in question.] 

(in) See ante, p. 50. 

[(«) 2 Atk. 85; 1 Vcs. 220, 273; 0 
Mad. 363, 364; and 2 Powell on De¬ 
vises by Jarman, p. 123, n. 

(a) Arab. 274;] 2 Ves. 164; 1 Atk. 
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unless the testator had no freehold lands upon which it might 
operate; in which last case, [as there was a clear intention to 
pass something, the devise was held in Equity to operate on the 
copyholds (y?); in favour, however, of those objects only for 
whom a surrender was supplied of unsurrendered copyholds 
expressly mentioned in the will, that is to say,] tho testator’s 
creditors (q), and also his wife and children (r), but not in favour 
of grandchildren (*), unloss tho testator had placed himself in 
loco parentis (£), or natural ohildren (u); nor, it seems, even for 
tho wife and children, if the will contained a provision for 
them (.r). 

Tho rulo that copyholds would not pass if there were freeholds 
was hold to apply to a case where the will, being attested by two 
witnesses only, was, under tho then existing law, inadequate to 
pass the freeholds (y); tho case boing, it was considered, not 
analogous to those in which there wore no freeholds, as the 
failuro of tho devise arose, not from tho absonco of intention, 
but from tho positive rule prescribed by the Statute of Frauds. 

Questions of this nature, howover, can no longer arise, sineo 
tho statutes dispensing with the necessity of a surrender to tho 
use of tho will (z), which have placed freeholds and copyholds 
pari passu in regard to the operation of a general devise,—a 
point which in a former publication of tho writer was strenuously 
contended for, and is now settled by authority. Thus, in Doc 
d. Clarke v. Ludlam (a), where a testator, having both freehold 
and copyhold estates at C\, do vised tho whole of his real and 


387; 3 B. C. 0. 188; 2 B. C. C. Gt; 1-3 
Vch. 400; also 1 (Jox, 217; 13 Vcs. 1G8; 
1.3 il». 390; 9 Pri. 65G. Ami under a 
devise of lands at A., copyholds situate 
there would not pass, if the testator 
had freeholds at that place, 1 Eq. Ca. 
Ab. 121, pi. 14. 

(p) L Vos. 21.3; 1 Atk. 38(3; 2 Ves. 
(382; 12 Vcs. 42G ; 15 ib. 396; 1 V. & 
B. 406. 

(ff) See infra. [“The execution of a 
power and the surrender of a copyhold 
go hand in hand, precisely on the same 
ground.” Per Sir/!. P. Arden, Chapman 
v. Gibson, 3 B. C. C. 231; see Sugd. 
Pow. 530, 8th cd.; Freeman v. Freeman, 
l€ay, 479, 5 D. M. & G. 701J 

(r) llardham v. Jtobcrts, 1 Vcm. 132; 
Hills v. Downton, 5 Ves. 557 ; [if the 
interest of tho favoured individuals 
was limited, the surrender was supplied 
pro (auto only, and all besides resulted 
to the customaiy heir, Marston v. 
Croican, 3 B. C. C. 170.] 


(s) KHtle v. Townsend, 1 Salk. 187, 
1 Eq. Ca. Ab. 123, pi. 8; but see Hills 
v. Downton, 5 V«s. 6G5, and see 1 P. 
W. 60 . 

(t) See Fern/ v. Whitehead, 6 Vcs. 
511. And generally as to a testator 
placing himself in loco purentU, see 
Powys v. Mansfield, 3 My. & C. 359. 

(it) Fursaker v. Robinson, Pre. Ch. 
47», 1 Eq. Ca. Ab. 123, pi. 9. 

(*•) Ross v. Ross, 1 Eq. Ca. Ab. 124, 
pi. 14 ; Lemlopp v. Eborall, 3 B. C. C. 
188; but see Tudorv. Anson, 2 Vos. 682; 
[ Wentworth v. Cox, 6 Mad. 363.] 

(y) Sampson v. Sampson, 2 V. & B. 
337; seo also Chapman v. Hart, 1 Ves. 
270, and 16 Ves. 407. 

(:) 65 Geo. 3, o. 192; 1 Viet. c. 26, 
bs. 3 and 4. . 

(a) 7 Bing. 275, 5 Moo. & P. 48; see 
Also Edwards v. Barnes, 2 Scott, 411; 
[2 Bing. N. O. 262; Doe d. Edmunds v. 
Xkwellin, 2 C. M. & R. 603; Usticke v. 
Petal's, 4 I. & J, 437. 
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personal estates and effects whatsoever and wheresoever, which 
he might be possessed of at the time of his decease, to A., his 
heirs and assigns, for ever; it was hold that tho copyholds, as 
well as the freeholds, passed by tho devise. [And in licercs v. 
Baker (6), a devise of “ all the rest, residue and remainder of my 
property,” though followed by the words “ whether freehold or 
personal, and wheresoover situate,” was held to include copy- 
holds, the latter words being considered to be merely an imper¬ 
fect enumeration of particulars.] 

And tho circumstance that some of the limitations and clauses 
in the will were inapplicable to copyholds, (for instance, estates 
for life, limited without impeachment of waste,) would not pre¬ 
vent their passing by such a general devise (c), tho testator 
having other property to which tho inapplicable clauses might 
bo referred. 

[If the testator had only the equitable estate in copyholds, it 
did not, at least before tho statute 55 Geo. II, pass by a general 
devise of lands; for it could not be surrendered, and there was no 
other clear indication of an intention to pass copyholds (tf). Hut 
it has been said (p), that possibly, since tho statute, an equitable 
interest in copyholds would pass under such a general devise, for 
equity would follow tho law; and as, since the statute, general 
words included legal copyholds (/), tho same rule might apply 
in eases of trusts of copyholds.] 

Lord Eldon , in White v. Vitty (y), suggested whether, as tho 
act of 55 Geo. 3, c. 192, makes a surrender unnecessary for a 
deviso of copyholds, a surrender to tho use of tho will could now 
bo considered as any evidence of intention that copyholds should 
pass by a general devise; and, certainly, if unsurrendered copy- 
holds had been held not to pass in Doe v. Lndlam , it might liavo 
boen a question whether tho same principle did not apply to sur¬ 
rendered copyholds; but, fortunately, tho sound decision of the 
Court of C. 1\ in that case precludes any such question. How¬ 
ever, it was deemed expedient to provide expressly by 1 Yict. c. 2G, 
s. 26, that copyhold estates shall pass, together with freeholds, 
under a general devise. 


[(A) 18 Beav. 372. 

(c) Car v. Mima, 3 Atk. 73;] 7 l r ei- 
gqil y. Bromr, 6 Sim. 99: Bee alao Har¬ 
rell v. Eaigh, 2 Jur. 229; Jackson v. 
Noble, 2 Kee. 690. 

[(d) Torre v. Brown, 6 H. L. Ca. 565, 
24 L. J. Ch. 757. 

(u) By Lord Cranworth , ib. 


(/) Refening to Doc v. India in. < Sco 
also Seaman v. Woods, 24 Boav. '372, 
where this point seems to have been 
assumed in favour of the devisee. Tho 
devise was of “all tho estate of what¬ 
ever kind or nature.”] 

( g) 2 Russ. 488. 1 
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chatter xx. The rule of construction established by Doc v. LtuUam has 
been held not to apply to a will the execution of which was 
prior to the statute 55 Geo. 3, o. 192, though the testator was 
living when it was passed, and consequently a surrender to the 
use of the will was dispensed with; as the subsequent alteration 
of tho law could not throw any light on the testator’s intention 
when he made his will, and therefore ought not to exert any 
influence on its construction (h). 

Exception Before the statute dispensing with surrenders to the use of 
wisfoi^pay- ^h° AV ^> an exception to the rule that unsurrendered copyholds 
meat of debts, would not pass with freeholds under a general devise, occurred 
where the deviso was for payment of dobts, and tho freeholds 
alone were inadequate to tho payment of them (*); the inference 
being, that tho testator, who must be presumed to have intended 
to provido a sufficient fund, meant tho copyholds (which thon 
were not assets for the payment of debts) to bo included (k). 

Effec t of the Now, however, those cases of lauds charged with debts no 
upon those 10 longer exist as a distinct class; but with regard to them, also, 
eases, sug. the statute has introduced an alteration as to tho order of tho 

ir C gtca • 

application of freeholds and copyholds so charged. Tlius, sup¬ 
pose tho testator charge his lands generally with the payment of 
his debts, and thon devise a freehold estate to A. and a copyhold 
estate to B.; A.’s frcohold would, according to the construction 
established before tho statute, have been applied in tho first in¬ 
stance, and then B.’s copyhold (/); but now it is clear they 
would be applicable pari passu, and in proportion to their re¬ 
spective value, as was tho rule before tho statute, where the 
copyholds wore surrendered (nt ). 

Gcucrul deviso Under a general deviso of copyhold lands unsurrendered 
of copyholds, coiiyliolds were held to pass even beforo tho statute of 55 Geo. 

3(h); although tho testator had other copyholds which were 
surrendered (o). In order to restrain tho deviso to tho surrendered 
copyholds in such a case, it was necessary to show- restrictive 
words (p); which brings us to a question much discussed, 
namely, whothor a reference to the fact of the testator having 
surrendered the copyholds, restricts the devise to copyholds so 
surrendered. 

(A) I>oc d. Smith v. Bird, 5 B. & Ad. (/) Coomhcsy. Gibson, 1B. C. G. 273. 
G95. (m) Grotccock v. Smith, 2 Cox, 397*. 

(/) 1 P. tV. 443; 3 ib. 322 ; Cas. t. (n) Byasy. Byas, 2 Vcb. 164; Frank 
Tttlb. 78; IB. C. C. 273 ; 3 ib. 257 ; v. Standish , 1 B. C. C. 688, u., 15 Ves. 
2 Cox, 397; 12 Ves. 136; 13 Yes. 168; 391, n. 

15 ib. 393. (o) Blunt v. Clithcrow, 10 Ves. 689. 

(/•) See 15 Yes. 394. (p) Wilson v. Mount, 3 Yea. 191. 
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In Hanks v. Denshaw (q) f Lord llardicickc thought that a ciufteb xx. 
devise of freehold and copyhold lands (“ having surrendered tho itostmtivo 
copyhold part thereof to the use of my will”), did not restrict 
the devise to surrendered copyholds. On tho other hand, in copyhold* iw 
Gascoigne v. Barker (r),ho held that a doviso of all tho testator’s HUrrL * uder « 1 - 
lands, freehold and copyhold, in tho parish of Chiswick, and 
elsewhere, in tho county of Middlesex (“which I havo sur¬ 
rendered to the use of my will”), was restricted by tho paren¬ 
thetical clause to the copyholds surrendered. In Wihon v. 

Mount (#), Sir 11. P. Arden , M.li., on the authority of the last 
case, held that a devise of all tho testator’s freehold and copyhold 
lauds (“ the copyhold whereof I havo surrendered to the uso of 
my 'will”), was confined to surrendered copyholds. 

But, in a more recent easo (/), Sir J. Leach , V.-C., held that 
tho words (“ and which I have surrendered to tho uso of this 
my will”), following a devise of copyhold lands, did not restrict 
it to surrendered copyholds. Jlo said tho expression was affir¬ 
mative and not exceptive, and that tho copulative “and” dis¬ 
tinguished the case from Wihon v. Mount (u). [And in another 
case (;/■) ho came to the samo conclusion upon tho words, “ tho 
copyhold part thereof having boon duly surrendered to tho uses 
of this my will.” Even this case ho thought different from that 
beforo Sir It. P. Arden , who, ho said, considered himself as 
yielding to authority in making a decision “ which had not 
given universal satisfaction.”] 

So refined aro the distinctions which these cases present. It 
seems to be clear, however, that, if all the testator’s copyholds 
be unsurrendcrcd, no expressions of this kind will restrict tho 
doviso, as the effqpt would then necessarily bo to render it wholly 
inoperative (//). 


IV. The next inquiry is, -whether property, in which tho 
testator is possessed of a term of years only, mil pass by 


(y) 3 Atk. 585, 1 Vos. G3. 

(r) 3 Atk. 8; hoc also King's 
Inn case, cited 1 Yes. 63, 121. 

3 Yes. 191. 


Head 


(#) Strutt v. Finch, 2 S. & St. 229; 
but see also Fullin v. Fullin, 10 J. 1). 
Moo. 464, 3 Bing 1 . 47, aud other cases 
cited post, Oli. XXIV. 

[(«) Tho M. R. said (3Vcs. 193), that 
the words in Gascoigne v. Darker were 
“and which,” &c., according to tho 
R. L. Therefore, even this Blender 
distinction disappears. 


a 


(j) Oxen forth v. Catrkurl/, 2 S. & St. 
558. It is remarkable that the cus¬ 
tomary heir did not contend that tho 
alleged devisees, being the testator’s 
nephews, were not within the equity 
extended to creditors, wives and chil¬ 
dren ; or, at least, that the nephews 
were not put to prove that the testator 
had placed himself in loco parentis.] 
(y) llumbohl v. Jlutnbold, 3 Yes. 65 ; 
Wilson v. Mount, ill. 194; [Utils v. 
Dotation, 5 Yes. 557.] 
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Rule not 
varied though 
will not 


general doviso. The rule on this subject, of which tho early 
case of Rose v. Bartlett (s) is the well-known leading authority, 
is, that “ whore a man hath lands in fee and lands for years, and 
deviseth all his lands and tenements , tho foo simple lands pass 
only, and not tho leases for years; but if he hath no fee simple, 
the lease for years passeth, for otherwiso the will should be 
merely void.” 

Both theso propositions are law at tho present day, in refer¬ 
ence to wills made before tho year 1838. Tho former indeed 
was long voxata quiestio; and the rcluetanco to assent to it arose 
from tho conviction, that it subverted tho intention of testators, 
who, it is obvious, employ general words of this nature in a com¬ 
prehensive sense, and without having in view the purely technical 
distinction respecting tho quality of tho estate. 

One of tho earliest authorities is Davis v. Gibbs (a), wliero a 
testatrix devised all her lands, tenements, hereditaments and real 
estate, in Kent, Essex, Bucks, Bedfordshire, and elsewhere in 
England, which she was any ways seised of or entitled to, to A. 
and B. for their lives equally; and after their decease she do- 
vised her said real estate to the right heirs of the said A. and B., 
to them and their heirs , as tenants in common. Tho testatrix be¬ 
queathed all tho residue of her personal estate, and all her mort¬ 
gages, bonds, specialties and credits, to A. and B. The testatrix 
had fee-simple lands in Kent, a mortgago of a term in Essex, 
and a statute in Bucks. It was tlioreforo held that tho mortgago 
term and statute did not pass. 

Taking the circumstance of tho enumeration of tho counties 
into.consideration, Davis v. Gibbs is certainly a strong decision 
in favour of the rule; though this would liavo lyul greater weight 
if the testatrix had had freehold lands in all tho specified coun¬ 
ties except those in which the chattel interests were situated, 
which does not appear to have been the case. It is not stated 
that slio had cither freehold or chattel property in Bedfordshire. 

The rule [was established beyond dispute by numerous deci¬ 
sions (b), and] was not negatived by the circumstance that the 


(;) Cro. Car. 293; [the rule was also 
applicable to a grant of laud by deed, 
but, it would booth, with some varia¬ 
tions arising out of tho different na¬ 
tures of the instruments, Shop. Touch. 
88, 91, 92; Doe v. Williams, 1 H. Bl. 
25 ; Francis v. Minton, L. R., 2 C. F. 
543.] 

(4 3 P. W. 26, 2 Eq. Ca. Ab. 32G, 
pi. 34, Fitzgibb. 116. 


(b) Knotxford v. Gardiner , 2 Atk.460, 
where the devise was of “estates;” 
l'ixtol v. Iticcardxon (limitation in tail), 
1 H. Bl. 26, n., more fully 2 F. W. 
459, n. by Cox to Addis v. Clement; 
Thompson v. lawlcy, 2 B. & F. 303, 
wliero Lord Eldon reviowed the autho¬ 
rities and fully recognized the rule. 
See also Whitaker v. Ambler, 1 Ed. 161, 
where, however, the expression was 
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will was inoperative as to the freehold estate, from defect of exo- wiatteb xx. 


cution (c). 


executed to 


So, in Watkins v. Lea (d), Lord Eldon hold that a renewable {"X s frc0 ‘ 
copyhold estate for lives, distributable as personal estato by the Copyhold 
custom of the manor, and hold in trust to be surrendered as the 
testator, his executors, administrators and assigns, should direct, custom n* 
did not pass under a devise of freehold and copyhold estates, the r ommult y- 
testator having both freeholds and copyholds of inheritance. Tito 
limitations were inapplicable, being in strict settlement, so that 
the first tenant in tail would have taken the absolute property, 
though an infant; and there was no fund for renewal. 

In all the cases hitherto cited except Chapman v. Hart, which Tiiupplicn- 
is very briefly stated, the words of limitation woro applicable ox- Jj 1 iSniitiiiu" 
clusivoly to real estato; a circumstance which the Judges always to 
seemed glad to throw into their arguments in support, of their 
decision. Considering, however, that these cases were all decided 
upon the authority of tho general rulo in Rose v. Bartlett , and 
that that rule recognizes no such limitation of tho principle, it 
seems impossible to restrict it to such cases. This observation, Wov*l« of 
however, only applies where there is an absence of words of limi- ]Xp£dto i 
tation; for if words of limitation adapted to a chattel interest in- 
ore used, they might possibly be considered as demonstrating an 
intention to include the leaseholds; though certainly no decision 
lias gone this length, without some aid from the context. 


The rule will of courso yield to ail indication of tho testator’s itulc yields to 
intention ; and, therefore, if the will contained evidence that ho 


meant tho leaseholds to pass with freeholds under a general do- apparent <>n 
vise, it will be so construed. Tho struggle, however, has been lh ° ‘ onUxfc ' 
to determine what amounts to such evidence of intent. 

In Hartley v. 1 Lurie, (e), a testator devised all his messuages, 
lands, tenements and hereditaments, to trustees, their heirs, exe¬ 
cutors, administrators and assigns, according to their several and 
respective estates and interests therein ; and in another part of the 
will the trust for the application of tho rents was declared to bo 
“ subject to ground-rents and other outgoings Sir It. P. Arden , 

M. Jl., thought the intention to include tho leaseholds was suffi¬ 
ciently demonstrated : tho word “ ground-rents,” ho said, placed 
it beyond doubt. [And in Swift v. Swift (/) leaseholds were 

“real estates,” which, it should scorn, (r) Chapman v. Hart, 1 Vos. 271; sco 

V. & B. 337. 
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[held to pass by a devise of “real estato at F. for ever, or 
otherwise according to tho several and respective natures and 
tenures thereof.”] 

In Doe d. Belasysc v. Lucan (r/), Lord EUenborough and Lc 
Blanc , J., considered the imposition of a charge to which the free¬ 
hold lands alone wore inadequate, to be a ground for extending 
a general devise to copyholds. Tho principle, if admissible, 
would bo equally applicable to tho cases under consideration; 
but such inadequacy can only iniluenco tho construction, if it 
exist at the time of the making of tho will. 

The fact of tho freehold and leasehold lands having been 
blended and let together for a long period, and that of tho latter 
being renewable, liavo sometimes been relied upon, as favouring 
the extension of the deviso to leaseholds. Under such circum¬ 
stances, an entiro farm composed partly of freehold and partly 
of leasehold lands, was held in Lane v. Stanhope (//), to pass by a 
devise of all the testator’s “ manors, messuages or tenements, 
houses, farms, lands, woodlands, hereditaments and real estato,” 
unto A. for life, and then to his first and other sons in strict 
settlement; and so to other persons, with remainder to 13. and his 
heirs and assigns for ever. The testator bequeathed tho residue 
of his money and personal estate to A. Tho respective lands 
hod been always treated as forming one entiro farm, and had 
been let together at one integral rent, which was reserved to tho 
testator and his heirs. The Court adverted to tho inconvenience 
of splitting tho farm, on account of tho apportionment of tho 
rent and the power of distress; and observed, that tho first words 
of tho residuary bequest applied to money, and it therefore could 
not bo supposed that the testator intended to recur to land, ho 
having already used words sufficient to oomprise every species 
of landed property (/); that tho word used was “ farms,” which, 
in its general signification, means that which is held by a 
tenant ( k ); and that the leaso being renewable, tho testator might 
have considered himself to liavo a sort of inheritance in it. 

The limitations were inapplicable to leaseholds; but Lord 


iff) 0 East, 448. 

{h) 6 T. R. 345. See also Doe d. 
Belasyse v. Inean, 9 East, 448 (where 
the Court of K. B. inclined to think 
that copyholds would pass under tho 
word farms, with freeholds); [llobsonv. 
Blackburn, 1 My. & K. 671 (where tho 
limitations were applicable to freeholds 
only, but the leasehold part was aencssi- 
blc only through the freehold); Good man 


v. Edwards, 2 My. & K. 759; Swift v. 
Swift, 1 I). F. & J. 100.] In ArkcUv. 
Fletcher, 10 Sim. 299, upon tho whole 
will, leaseholds were held tiol to pass 
by the word “farms.” 

(i) This argument assumes tho ques¬ 
tion. 

(/i) Lord Kenyon, however, relied 
muon loss on tho word farm than Grose 
and Lawrence,, JJ. 
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Kenyon thought that circumstanoo not entitled to much weight. 
The occurrence of tho word “ farms ” was considered to distin¬ 
guish the case from Pistol v. Eieeardson. Lord li'Mon, in Thomp¬ 
son v. Lawley , referred to these several points in tho case, and 
especially the last, which ho seems to havo regarded as tho 
soundest ground of tho decision. 

Tho rule in question has been considered as excluded [by a 
devise of “land” containing a specified quantify where the 
quantity could not bo mado up without tho leaseholds (!) ; by] 
a devise of all tho messuages, lands and tenements, in tho parish 
of I)., “which I am now possessed of or any ways interested in ” (m ); 
and by a devise df “all my manors, messuages, lands, tenements, 
mines of coat, lead and other mines, rectories, advowsons, tithes, 
rents and hereditaments whatsoever, situate in tho county of 
Cumberland,” though the testator had freeholds in that county, 
[chiefly because tho words were not “lands and tonomonts” 
merely, but “rents and mines of coal;” and the leaseholds had 
mostly been demised as coal mines and lends at rents (n). And 
Eyre, lb, refused to apply tho rule to a devise of tithes (o). hut 
the last three cases wore disapproved of by Lord Eldon (p). 

Of course, the fact of the testator having in his lifetime parted 
with tho freeholds which ho had when he mado his will, so that 
in event the devise had nothing but leaseholds to operate upon, 
cannot vary the application of tho rule; inasmuch as tho in¬ 
tention of the testator at the period of making the willy is tho 
point to bo ascertained, and which cannot be elucidated by sub¬ 
sequent events. Nor is there any distinction between leaseholds 
acquired before and after the making of tho will, in roferonco to 
the rule under consideration. 

Leases for lives , being freehold interests, clearly will pass under 
a general devise, with freeholds of inheritance, unless an intention 
to exclude them can be collected from the context. In one case (q) 
it was contended, that they did not pass with freeholds of in¬ 
heritance, under a general devise of lands to uses in strict settle - 


CIUFTElt xx. 


Rule ex¬ 
cluded. 

Devise by 
acreage. 


Words “pos¬ 
sessed of.” 

Devise of 
“ mines mid 
reuts.” 


Devise of 
tithes. 


Tiino of 
making: the 
will the period 
of inquiring; 
whether tho 
testator has 
freeholds. 


Leaseholds 
for lives not 
within tho 
ml« in Rose v. 
R(ni left. 


rm Goodman v. Edwards, 2 My. & 
K. 769.1 

(/it) ,'J.ddis v. Clement, 2 P. W. 45G. 
Bee also Dixon v. Dawson , 2 S. & St. 
327, [which, however, turned chiefly on 
the special wording of a direction how 
to keep the accounts; and see contra 
Davenport v. Column , 12 Sim. 688. The 
words “interested in or entitled to” 
were held insufficient, Pistol v. lliccard- 
son, 2 P. W. 459, n.] 


(«) lowther v. Cavendish, Amb. 356, 
better 1 Ed. 99. [But Lord Northing - 
ton said he would have decided dif¬ 
ferently if there had been a bequest of 
personal estate, 1 Ed. 152.] 

(o) Tamer v. llus/er, 1 B. C. C. 78. 

(p) la Thompson v. Lawley, 2 13. & 
P. 316. 

(</) Sheffield v. Mulgravc, 5 T. It. 571, 
2 Vcs. jun. 62G. 


I 
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went, on account of tho inapplicability of tho limitations, it being 
impossible to entail them; but tho will contained other grounds 
of exclusion. And in subsequent cases it was decided, that free¬ 
holds for lives did pass by a general devise, though in one (y) 
the devise contained limitations in tail, and tho testator was also 
seised of freeholds of inheritance; and in another(>*), although 
some of the limitations were inapplicable, being remainders 
expectant on life estates, which were given to persons who were 
the cestuis quo vie in the leases. 

Whether leaseholds for years pass with copyholds of inheritance, 
under a general devise, seems doubtful. In Hoe d. Pye v. Bird (*), 
the question was whether a mortgago term passed with copyholds, 
under a devise of all that his (testator’s) estate in B. to M. and 
her heirs; and it was held that it did pass, principally on the 
ground that tho leasehold and copyhold lands had been held 
together for a great number of years, and that tho testator had 
contracted for the purchase of tho equity of redemption in both. 
It is singular enough that this case was argued as falling within 
the rule of llouc v. Bartlett. Tho better opinion seems to be, 
that tho rule which has been generally denounced as subverting 
the intention of testators will not bo carried beyond its letter. 
Tho question, indeed, ns we shall presently see, cannot arise 
under a will made or republished since 18G7. 

The second branch of the proposition in Hose v. Bartlett , “that 
if tho devisor hath no fee simple lands, the lease for years 
passeth,” has been tho subject of little controversy, as it gives 
effect to what is generally the intention of the testator in all 
these cases. 

It has even been held (^), that where a man devised all. his 
“freehold houses in Aldorsgatc-street,” to A. and his heirs , and 
he had some leasehold but no freehold houses there, tho lease¬ 
holds passed; it being the plain intention of the will to pass some 
houses, and the word “ freehold” should rather be rejected than 
the will rendered void. [And as such a gift points to a specific 
property as then belonging to tho testator the construction of it 
is not affected by sect. 24 of 1 Yict. c. 2G (>/).] 

The exclusion of leaseholds from a general devise, where the 

(</) Fiisroy v. Howard, 3 Rush. 225. Wols. 1. 

(/•) Weigall v. Jlrowe, 0 Sim. 99. [(») Nelson v. Hopkins, 21*L. J. Ch. 

(*) 2 W. Bl. 1301. 410. As to s. 24 of 1 Viet. c. 26, see 

\t) Hay v. Trig, 1P. W. 286 ; Hoe d. ante, Ch. X. 

Hanning v. Lord Cramtoun, 7 M. & 
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testator has freeholds, founded as it is on a distinction purely 
teohnical, has been considered to militate so strongly against 
intention, that this rule of construction has been abrogated by 
the act 1 Yict. o. 26, s. 26 of which provides, that a devise of 
the land of the testator or of the land of the testator in any 
place, or in the occupation of any person mentioned in his will, 
or otherwise described in a general manner, and any other 
general devise, which would (.r) describe a customary, copyhold 
or leasehold estate, if the testator had no freehold estate which 
could be described by it, shall be construed to include the 
Customary, copyhold and leasehold estates of the testator, or his 
customary, copyhold and leasehold estates, or any of them, to 
which such description shall oxtend, as the case may be, ns well 
as freehold estates, unless a contrary intention shall appear by 
the will. 

[Tho burden of proof is thus shifted to tlioso who assort that 
leaseholds do not pass by a deviso of “ landsand tho proof 
must appear on tho will itself. Tho subject was much discussed 
in Wilson v. Eden (//), whore a testator, after bequeathing his 
personal estate to A. absolutely, devised all his messuages, lands, 
tenements and hereditaments situate at or near W., and other 
specified places in tho county of D., and at other places in tho 
county of Y., and all other his real estates in tho said counties 
and elsewhere in Great Britain, to uses in strict settlement in 
favour of A. and his issue. Lord Lnnrjdale , M. 11., thought that 
renewable chattel leaseholds situato near "SV., and contiguous to, 
and occupied witlA tho freeholds, wore not included in this 
devise: not only were uses in strict settlement inapplicable in 
their integrity tp leaseholds, but the ambiguity of the word 
“ land ” was removed by tho subsequent words “ other real es¬ 
tates.” So that the case did not come within tho act (z). But 
on a case from Chancery tho Courts of Exchequer and Q. B. 
successively came to the opposite conclusion. Lord Campbell 
observed that if (as was admitted) the devise of lands at or near 
W., taken by itself, was within the act (a), ho could not understand 


[(*) ‘ I.e. would before tho net, bco 
judgment in Wilson v. Helen, 5 Ex. 752. 

(y) 11 Bear. 237, 6 Ex. 752, 14 
Beav. 317,18 Q. B. 474, lGBeav. 153. 

( 2 ) See also per JT. Jlruec, V.-C., 
Parker v. Marehant, 2 T. & C. C. C. 282. 

(a) It ifi stated in the report that 
seventy-two acres of the leaseholds 
were on the northern side of a high 

J. —VOL. I. 


ridge, the greater portion being on the 
southern side, and that the former w ere 
two miles from the house and estate at 
W. It is u ot stated whether they wero 
disconnected. If they wore, it might 
be a little difficult to reconcile the de¬ 
cision as to the seventy-two acres with 
Poe d. Ashforth v. Power , 3 B. & Ad. 
453. 
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. [why it was the less so because of the use of the subsequent words. 
Accordingly, it was decided by Sir J. Bo mill// that the leaseholds 
passed; he remarked-that though general words might bo cut 
down by the effect of previous enumeration, yet it was new to 
him to say that those general words cut down the prior enu¬ 
meration. 

But in Prescott v. Barber (b), a testator having freeholds in 
the county of B., and freeholds and leaseholds in tho county of 
M., devised his “ mansion house, land and hereditaments in tho 
counties of B. and M., and all other lands and hereditaments in 
England,” to uses in strict settlement. During the minority of 
any tenant in tail by purchase, the trustees, after providing for 
his maintenance, wero to accumulate tho rents, and if ho attained 
majority or died leaving issuo inheritable under tho entail, to 
pay the accumulations to him; if not, to invest them in the pur¬ 
chase of freehold lands, tenements and hereditaments, to bo 
settled to tho same uses as wero by tho will declared of the said 
hereditaments thereinbefore devised in strict settlement. A 
power of sale and exohango was given to the trustees, and they 
were to invest money arising thence in the purchase of freehold 
lands or hereditaments, to be settled to tho samo uses, or of 
leaseholds or copyholds convenient to bo held therewith, tho 
leaseholds and copyholds to bo settled on corresponding trusts, 
but so that tho leaseholds shoidd nqt vest absolutely in a tenant 
in tail by purchase unless lie attained majority, but if he died 
under ago, should devolve as if they had been freeholds. And 
tho testator bequeathed tho residue of his personal estate upon 
trusts corresponding to the uses of the hereditaments devised in 
strict settlement, with a similar proviso to prevent the absolute 
vesting of it in any tenant in tail of those hereditaments by pur¬ 
chase who should die under ago. It was hold that tho leaseholds 
in the county of M. passed not by the deviso of lands, &c., in 
strict settlement, but by the residuary bequest, and therefore did 
not vest absolutely in a tenant in tail by purchase dying under 
ago. It was admitted, that after Wilson v. Mien (with which in 
this respect the Court did not seem perfectly satisfied), the uses 
in strict settlement wero not alono sufficient to exclude the lease¬ 
holds from tho deviso : but whereas (said Lord Selborne) in that 
case there was a gift of land in strict settlement to one set of per¬ 
sons, and a gift of tho personal estate absolutely to anothor per¬ 
son (c), here there was on the whole will the most perfect evi- 
[(4) L. E., 9 Ch. 174. 

(r) This is not quite accurate: see tho case sup. 
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[donoo of intention to keep the whole estate, personal as well ctaptee xx. 
as real, togothor. Whenever leaseholds or personal property 
were expressly dealt with, they were subjected to a proviso that 
they should not vest absolutely in any tenant in tail by pur¬ 
chase who should die under ago; whereas, if leaseholds passed by 
the devise in strict settlement, they vested absolutely in the first 
tenant in tail on his birth (for in this doviso there was no such 
proviso); a result which it was moreover difficult to reconcile 
with tho direction that during tho minority of such tonant in 
tail the trustees should accumulate the rents, and in case ho died 
under age invest them in tho purchase of freeholds to bo settled 
to the same uses as the devised freeholds—a direction whioli 
would in the event mentioned take them away from the tonant 
in tail. 

In Wilson v. Eden, Lord Langdale was clearly of opinion, and aeneraldeviso 
(for the purpose, at least, of tho ultimate decision) it was as- ostato^wliom 
Binned by tho other judges, that tho act had not the effect of uo freeholds, 
making leaseholds pass by a general doviso of “real estate.” 

And in Turner v. Turner (d), tho point appears to havo been so 
decided by Sir J. Parker, Y.-C. The testatrix in that case had 
no freeholds; but sinco tho act this is no test. It is remarkablo 
that tho question, whether a devise of real estato (generally) 
would havo passed leaseholds if tho testator had no freeholds, 
appears never to have distinctly arisen before tho act (e). 

But if tho devise were of “ real estate at A.,” there can bo Doviso of 
little doubt that leaseholds at A. would havo passed under tho ft t a.” " 
old law if the testator had had no freeholds there ; and notwith¬ 
standing that the words appear rather to poiut to specific property, 
it. seems to have been assumed since tho act, that this is a “general 
devise ” within the meaning of s. 20. 

Thus, in Moase v. White (/), a testator having freeholds and Mwm v. 
long leaseholds at E., and long leaseholds but no freeholds at While ‘ 

AY., devised and bequeathed tho residue of liis real and personal 
estate, in trust to convert his “ residuary personal estato (except 
leaseholds) ,* and out of tho incomo thereof and “ tho rents and 
profits of liis real estato ” to pay a life annuity to his wife and 


[(rf) 21 L. J. Ch. 843, 20 L. T. 30. 
In Gully v. Davis, L. R., 10 Eq. 562, 
leaseholds wore held to pass by a gene¬ 
ral devise of “real estate.” There 
were no freeholds; but how is this 
material since s. 24 of the act? More¬ 
over, the case turned on the admission 
(by demurrer) that tho testator thought 


his leaseholds were freeholds: whether 
it was right to udmit such a fact as 
evidence on a question of construction, 
qu. 

(e) Soo ante, p. GG9, n. (//). 

{/) 3 Ch. D. 7G3. Soo also Best v. 
Stimlcvcu , W. N. 1872, p. 44. 


x x 2 
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chaptkb xx. [accumulate the surplus: after her death, “ as to all his real 
estate at E. and W.,” in trust for J. and his issue in strict settle¬ 
ment. And “ as to his leasehold messuages, lands and heredita¬ 
ments at M.” in trust “ as nearly as the different tenure would 
allow according to the limitations thereinbefore declared of his 
real estate at E. and W.,” with a proviso to prevent his lease¬ 
holds vesting absolutely in any tenant in tail dying under age. 
After the death of his wife “the residue of his real estate, 
including the residue of his leasehold estate,” was to be sold, 
and the produce, with the produoe of his rosiduaiy personalty, 
divided among the children of his sister. It was argued that the 
leaseholds at E. and W. did not pass by the gift of real estate 
in those places, for that the expression “my personal estate 
oxcopt leaseholds ” showed that the testator considered leaseholds 
to be personal and not real estate. But it was answered, that 
having no freeholds at W., ho must necessarily have intended 
his leaseholds there to pass as “ real estate,” and that such would 
have been the construction even before the act: the attempt to 
show that he considered leaseholds not to be real estate therefore 
failed. The act then came in, and mado the devise operate also 
on the leaseholds at E. Sir J. Bacon, V.-C., hold that tho 
leaseholds at E., as well as those at W., passed as “ real estate ” 
in those places, and not as parts of tho residuary personal estate. 
Specific devise And leaseholds will still, as beforo the act, pass even as “ free- 
w^ereno 0l<i ” hold,” if the devise is clearly specific in form, and the testator 
freehold ; has at the date of his will no freehold property to answer the 
description (0).] 

General do- Y. The remaining question is, whether a dovise or bequest in 
us^nappdnt- g enera l terms will operate as an execution of a power of appoint¬ 
ment—when. ment over real or personal estate. This point, in regard to the 
former, depends on the fact which, we have seen, determines the 
applicability of such a dovise to leaseholds, namely, whether 
there is any other subject for its operation. Thus, if a testator, 
by a will made before, and not republished on or since the 1st 
of January, 1838, devises all his hereditaments or real estate, and 
it appears that he had no real estate at the time of its execution, 

[(y) Nelson v. Hopkins, 21 L. J. Ch. and as to “ his personal estate ” in 
410. In Stone v. Green ing, 13 Sim. 390, another: showing that he did not un- 
testator began by devising “ all his real derstond leaseholds to bo included in 
estates and all his leasehold estates” “real estates,” much less in “free- 
to trustees, in trust “as to his freehold hold.” But the case was heard as a 
messuage, farm lands and heredita- short cause, 
ments in the county of B.” in one way, 
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but that he had a testamentary power over real estate, the devise ciiaptee xx. 
will operate as an appointment under such power (//). [And a will of fane 
devise by a married woman who was not shown to be entitled at covcrto - 
the date of her will to any separate real estate (upon which alono 
the will could have operated as a devise of property), took effect 
as an appointment under such a power (/). Parke, 13., said it 
could not be intended that she had other property which she 
could devise, being a married woman.] 

On the other hand, if the testator had real estate on which tho 
will could operato, it will be presumed, that the devise was made 
with a view to such property, and not as an exorcise of tho 
power (k), even though the terms descriptive of tho subject- 
matter of disposition aro rather moro oxtensive than is required 
to comprise tho testator’s own property. Thus, where a testator 
having real estate, and also a power over real estate, devised all 
his “ messuages, lands, tenements and hereditaments,” the power 
was held not to be exercised, though the property of tho tes¬ 
tator consisted of houses only(/). It has also been decided, 
that -where a testator who had freehold property, and a power 
over freeholds and copyholds, devised his freehold and copjdiold 
estates, the deviso operated as an execution of the powor with 
respect to the copyholds, (there being no other property of this 
description on which it could operate,) but not as to the free¬ 
holds (m). 

And here it may be observed, that a clause of disposition, General dc- 
framed in general but rather equivocal terms, and not very dis- ^ouia opemto 
tinctly comprising real estate, may not amount to an exorciso of 
a power of appointment, though it might havo been held to sarily sufll- 
ombraco realty to # avoid intestacy. Thus where (n) a testator, 
by a will attested by three witnesses, devised all his estate and 
effocts of whatever denomination; Sir T. Plainer, M. It., held, 
that though these words would have passed any real estate of 


[(A) Wallop v. Lord Portsmouth, Sugd. 
Pow. p. 916, 8th ed.]; Standen v. Stan- 
den, 2 Vcs. jun. 589; [affirmed in D. 1*. 
6 B. P. C. Toml. 193, nom. Staudcn 
v. Mamab. Bat an argument against 
such on operation is furnished if tho 
testator has by tho same will expressly 
exercised other powers vested in him; 
Att.-Oen. v. Vigor, 8 Ves. 294. 

(i) Curteis v. Kenrick, 3 M. & Wei. 
461, 9 Sim. 443.] 

(A) Sir Edward Clere's case, 6 Co. 
176; Ex parte Caswall, 1 Atk. 559. 
[The burthen lies upon the party 


claiming under tho alleged appoint¬ 
ment to prove that tho testator hud no 
other real estate, Doe d. Caldecott v. 
Johnson, 7 M. & Gr. 1047.1 

S lto&te v. Blackman, 6JVTad. 190. 
i) Lewis v. Llewellyn, T. & R. 104. 
[But if the cstato subject to tho power 
be specifically dealt with, the power, 
though not referred to, will bo exe¬ 
cuted, Davies v. Davies, 4 Jur. N. S. 
1291.] 

(m) Jones v. Curry, 1 Sw. 66. [As to 
which bcc Sug. Pow. p. 342, 8th ed.] 
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wliioh the testator might have happened to he seised, they did 
not demonstrate an intention to oxercise a power over real estate. 

The principles regulating the construction of general devises, 
in regard to tho subject now under consideration, for the most 
part apply to devises of lands circumscribed by locality. Thus, 
if a testator devises all his lands in tho parishes of A. and 13., 
having lands in A. only, and a power over lands in A. and also 
in B., tho devise will exercise the power over the lands in B., 
but not the power over those in A. (o). And whore a testatrix, 
being seised in fee of an undivided moiety of lands in Surrey, 
the other moiety in which had been limited to her for life, with 
remainder to such uses as she by deed or will should appoint, 
devised all her freehold estates in tho county of Surrey, this 
devise was held to bo satisfied by embracing tho first-mentioned 
moiety, and did not operato as an appointment of the second (p). 

Tho ground on which a general devise has been hold to oporato 
as an appointment of roal estate, it is obvious, does not apply to 
personalty (q ); for as a will of personal estate comprises what¬ 
ever property of this description a testator dies possessed of, 
without regard to tho period cf its acquisition, it is not necessarily 
to bo presumed that tho testator had any specific property in his 
view when ho made it: and therefore, even if it should happen 
that tho testator had no other disposable property at tho tiino 
of making his will, or at his death, than tho subject of tho 
power (>•), or that its exclusion from the will will leave nothing 
for tho rosiduary clause to oporato upon, or will leave tho per¬ 
sonal estato inadequate to the payment of pecuniary legacies, 
still the will does not oporato as an appointment under tho 
powor (s). 

And the circumstance that tho douce being a married woman 
has no general testamentary capacity (but who may have separate 
estate, which is disposable by will) has been held not to consti¬ 
tute a ground for varying tho construction (t). [But it must be 
observed that in all the cases where it was so held it appeared 


(o) A 'apier v. Napier, 1 Sim. 28. 

(p) Make v. Dam, 4 Bli. N. S. 1 . See 
also Doe v. Make, 2 Bing. 497; Deun v. 
Make , 5 B. & Ct*. 720; [ Wildborc v. 
Gregory, L. R., 12 Eq. 482.] 

{//) Leaseholds, of course, are undis- 
tinguishablc from other personal estate 
in this respect, though in somo eases 
they have most inconsiderately been 
treated as governed by tho some prin¬ 
ciple as devises of freehold estates. Sec 


Grant v. lynam, 4 Russ. 296, [and Tan¬ 
ner v. Eltcortky, 4 Bcav. 487/] 

(r) Iiuekland v. Barton, 2 H. Bl. 136; 
Langham v. Nenny, 3 Ves. 467; Croft v. 
Sice, 4 Ves. 60; Bradley v. Weatcott, 13 
Ves. 445. 

(*) Andrews v. Jimmol, 3 B. C. C. 
297; Bennett v. Aburrow , 8 Ves. 609. 

(t) Lovett v. Knight, 3 Sim., 276; 
[Lcmimerc v. Valpy, 5 Sim. 108; Evans 
v. Evans, 23 Beav. 1. 
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[that in fact the married woman at tlio timo of making lior will 
had separate estate which would or might pass by tho general 
bequest; and it seems that unless this is proved affirmatively the 
bequest will operate as an appointment (>/). Nor is this unrea¬ 
sonable: for though after-acquired soparate estate would also 
pass by the will, the acquisition of it (even now that the means 
of acquiring it arc multiplied by tho Mamed "Women’s Property 
Act, 1870), cannot be assumed to be in tho contemplation of tho 
married woman as confidently as tho futuro acquisition of per¬ 
sonalty may be, and is, assumed to bo within tho view of a male 
or unmarried donee. 15ut tho more fact that tho married woman 
has or has not, at the time of her (tenth other disposable property 
ought not to affect tho question whether the will was intended 
to bo an execution of the power.] 

Of course, if an intention to exerciso a power by a general or 
rcsiduaiy bequest, can be collected by implication from tho whole 
instrument, such construction will prevail (.*■); but it lias been 
held, that tho bequest of a sum of money, corresponding in 
amount to that which is the subject of tho power, raises no such 
inference, though tho testator, when he made his will, was not 
possessed of any other property affording a fund for payment; 
as it is possible that ho mfiy have calculated on tho futuro ac¬ 
quisition of property adequate to satisfy tho legacy (//). For 
the same reason, tho mention of “monoy in tho funds” in a 
general bequest of personal estate, and the fact of tho testator 
having no stock of his own at tho dato of tho will, will not 
cause such bequest to operato as an appointment of stock over 
winch tho testator had a general power of disposition (c). 

On the other hand, [a gift of pecuniary legacies, followed by 
a general bequest of “ all the rest and rcsiduo of my Bank stock, 
goods, &o., and all other property, &o., excepting 50/. of my 
Bank stock,” contained in tho will of a testator who had a power 
to appoint a sum of Bank stock, has been hold] to denote an in¬ 
tention to includo in such bequest tho residuo of tho stock which 
was subject to tho power, [and to charge it with tho legacies (a). 

[(«) Shelford y. Acland, 23 Beav. 10, (a) Waller x.Macktc, 4 Buss. 7G; [He 

(which wns decided on this ground, Da ruin' Trusts, Johns. -105. In the 
though tho will was since 1837, find was former cuhc it was also decided that 
therefore n good appointment under leaseholds subject to the same power 
1 Viet. c. 26, s. 27); Att.-Qen. v. Wil - passed by the words “other property.” 
kinsott, L. R., 2 Eq. 816.] This part of tho decision wasquestioned 

(x) Hnnloke v. Gell, 1 It. & My. 316. by 1’epys, M. R., Ituylm v. Turner, 3 

(y) Jones v. Tucker, 2 Mer. 533 ; My. & K. 697; but see Slatidcn v. Mac- 

[Davies v. Thorns, 3 Dc G. & S. 347 ] nab, 6 B. P.C. Toml. 193, decreeing tho 

(:) Webb v. Honnor, 1 J. & W. 352. personal estate to pass with the real; 
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[Hero, the expression, my Bank stock, joined with the other terms 
in the will, was prima facie evidence that the testator was point¬ 
ing to a specific existing fund; parol evidence was therefore ad¬ 
missible, to show whether he had any such fund of his own to 
which the bequest was applicable; and this being proved in the 
negative, the decision was inevitable. And it may be stated as 
a genoral rule, that where the bequest is on the face of tho will 
thus specific, and it is ascertained by parol (in that case legi¬ 
timate) evidence that tho tostator has no other such fuud, tho 
power will (other things attended to) bo well executed (b). Be¬ 
yond this,] of course, parol evidence cannot bo adduced to in¬ 
fluence the construction in any of these cases ( c). 

[Again, where (d) a testatrix bequeathed certain pecuniary 
legacies and gave “ all tho residuo of her property of whatever 
kind and over which she had any power of appointment or dis¬ 
position,” it was held, on a principle discussed in another chap- 
tor (e), that tho legacies were charged on the whole residue, in¬ 
cluding the subject of tho power, out of which, therefore, the 
pecuniary legacies wero payable in duo order. And where a 
testatrix with a special power bequeathed certain legacies to 
strangers, and then gave specific parts of tho fund subject to tho 
power to objects, and “as to all the residue of her personal 
estate whatsoever and whoresoover after payment of her debts, 
funeral and testamentary expenses, and the before-mentioned 
legacies ,” sho gave tho same to persons who were also objects of 
the power, it was held, by Sir L. Shadieell , V.-C., that tho re¬ 
mainder of tho fund, which was the subject of the power, was 
well appointed by the residuary gift; the funds over which she 
had the power being alone made (by the gift of tho specific parts) 
applicable to satisfy some of those legacies (/)'. But the V.-C. 
thought that if it had been a gift of all the residue simply, the 
power would not have been an exercise of the power (</). 

A general devise of “ all my real and porsonal estate and 

[and seo Sugd.Pow.321,8th cd.; 2T«r* but would probably bo preferred to, 
t 'ey v. Stracey , 1 Drew. 73. Loire v. Pennington , 10 L. J. Ch. 83 

( b) Sayer v. Sayer, 7 Hare, 381, 3 (cor. Cottenham, C.) 

Mac. & Q-. 607; Ilorwood v. Griffith, 4 (c) Ch. XLV. s. 1. 

D. M. & G-. 70S; Rooke v. Rooke , 2 Dr. (/) Elliott v. Elliott , 16 Sim. 321. 

At Sm. 38; Re Gratwick's Trusts, L. R., And see Re Comber's Trusts, 14 W. R. 
1 Eq. 177.] ,172; and Reiil v. Reid, 25 Bear. 469, 

(c) Slandcn v. Standcn, 2 Ves. jun. where the subject of a power was h'eld 

630. And as to the subject generally, to pass by a general bequest by virtue 
Bee further Sugd. Pow. 8th cd. 289, 2 of an exception therefrom of a specific 
Chance on Powers, 83. part of the subject. 

UdSGainsfordv. Bunn, L.R., 17 Eq. (y) See aco. Sutler v. Gray, L. R., 6 
405. This case seems inconsistent with, Ch. 26. 
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[©fleets whatsoever whereof I have power to dispose,” or the like, chatter xx. 
will generally be taken not as a mere superfluous mention of tho Wa power to 
ordinary powers which, as owner, the testator has of disposing- of diH P° 80 of » 
his own property, but as a reference to any power which he may power, 
possess of appointing property not strictly his own. Heal (//) 
and personal (i) property hero stand on the same footing, and 
the power is held to be executed whother the gift would or would 
not otherwise be inoperative. A contrary intention (which will 
of course prevail if shown by the will) is not inferred from tho 
circumstance of the testator having in some respects exceeded his 
power, as, (whore the power is special) by directing his debts to 
bo paid out of the subject of disposition (/.*); or by giving to 
non-objects (/); or by giving the object an absoluto interest, tho 
power authorizing tho gift of a life estate only (in). 

Whether the testator had or had not another power, which tho 
provisions in question do not exceed, is of little moment. If ho 
had not, tho exceeded power, being the only ono, is necessarily 
pointed at («); if ho had, tho provisions which arc oxcessivo as 
to ono may be referred exclusively to the other, and so both 
powers may be held well executed. An example of the latter 
kind is found in Thornton v. Thornton ( o ), whore a testator, 
having distinct powors over separate funds, one to appoint 
among his children subject to an interest in his wife during 
widowhood, the other to appoint to his wife a life interost in a 
fund which, subject thereto, was held in trust for his children 
equally at twenty-one, “ gave, devised and bequeathed all his 
property over which ho had any disposing power” in trust for 
his wife for life for her separate use, remainder to his children 
equally at twenty-one, and on failuro of such children over; and 
it was held, by "Sir R. Matins, V.-C., that reddendo singula 
singulis both powers were well executed. 

But a devise of “ all my real estate over which I have any Unless a con- 
disposing power” by a testator who had real estate of his own, Sn^appSij. 
was held not to be an exercise of a special power, where, if it 
had been, it would have defeated certain interests under tho set¬ 
tlement creating the power, which interests the testator treated 
as to take effect after his death (p). And where a testatrix, 


[(A) Bailey v. Lloyd, 5 Buga. 330; 
Cowx v. Foster, 1 J. & H. 31. 

(i) Ferricr v. Jay, L. R., 10 Eq. 660. 
(A) Bailey v. Lloyd, Cowx v. Foster, 
Ferrier v. Jay, sup. 

(A Fidgety v. Pidgely, 1 Coll. 266. 
\\n) Re Tcajie’ a TVtt»U,'Li.'R., lOTSq. 


442. Cloystoun v. Walcott, 13 Sim. 623, 
and the dicta in Hope v. Hope, 6 Gif. 
13, contra, are overruled. 

(») lie Teape's Trusts, Cowx v. Foster, 

Bup. 

(o') L. It., 20 Eq. 609. 

\p) Cookc v. Cnnliffe, 17 Q,. 15. 246/J 
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[after specifically dovising an estate of her own] devised “ all 
other the lands which she had power to dispose of,” it was hold, 
that a shore of money to arise by sale of lands, over which money 
she had merely a power of appointment, did not pass ( q ). 

[And a power of revocation and new appointment requires 
some stronger evidence of an intention to exercise it than is re¬ 
quired by a power Of appointment. Thus, in Pomfret v. Pcr- 
ring (;■), whore a testatrix having a power under her marriago 
settlement, and another under her father’s will, executed tho 
latter by deod reserving a power of revocation and new appoint¬ 
ment ; and then by will gavo and appointed all tho real and per¬ 
sonal ostato which she might at her death be entitled to, or by 
virtuo of tho power contained in the settlement or otherwise have 
power to appoint; it was held that tho powor of rovocation and 
new appointment was not exercised, though if tho will had shewn 
an intention to exist, which, without so construing tho words, 
could not he effectuated, they might have been so construed.] 

The preceding doctrines, however, [so far as they relate to 
general powors,] do not apply to wills made or republished sinco 
1837, the act 1 Yict. c. 26, s. 27, having provided, that a general 
deviso of the real estate of the testator, or of tho real estato of 
tho testator in any place, or in tho occupation of any person 
mentioned in his will, or otherwise described in a general manner, 
shall bo construed to include any real ostato, or any real estate 
to which such description shall extend (as the caso may he), 
which ho may have power to appoint in any manner he mag think 
proper, and shall operate as an execution of such power, unless a 
contrary intention shall appear by the will; and in like manner 
a bequest of the personal estate of tho testator, or any bequest 
of personal property described in a general manner, shall be con¬ 
strued to include any personal estate, or any personal estato to 
which such description shall extend (as the ease may ho), which 
ho may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, unless 
a contrary intention shall appear by the will. 

[A power is not the loss general within tho meaning of this 
section, because it is to ho executed by will only, and not by 
deed. The words “ in any manner he may think proper” refer 

(v) Adams v. Austen , 3 Bum. 4G1. 2 Vca. jun. 589. 

S But tho lands were still unsold at the (r) 5 D. M. & G. 775. 

ate of the will; see Standen y. Standen, 
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[to the oxtont of the power in regard to the objects, and not to 
the mode in which it is to be exercised («). But a general gift 
will not be deemed an exercise of a power of revocation and new 
appointment, unless the gift would otherwise bo wholly, in- 
oporativo (l). 

General pecuniary legacies are “ bequests of personal property 
described in a general manner,” and oporato under this section 
as appointments, bo far as the subject of the power is required 
in aid of the testator’s own estate for payment of the legacies (if). 
To the same extent a direction to pay the testator’s debts will 
operate as an appointment (#). And although in the cases whero 
theso points wore decided executors had also been appointed, that 
circumstance does not appear to be essential (//). “ It seoms not 
unreasonable to hold that a testator having a general power and 
directing a certain application of his property must bo taken in 
all cases to exerciso the power to the extent to which the direc¬ 
tion is effectual” (~). But “it has not yet been decided Hint an 
appointment of an executor without more would mako tho fund 
assets: and so to hold would appear to give a very unnatural 
construction to tho section” ((f). 

Tho effect of this section is to reverse the old rule and to throw 
on those who deny that a general devise or bequest executes a 
general power the burden of proving by what appears on the 
faco of tho will tho testator’s intontion that it shall not do so (ft). 
Tho fact that an appointment has bco* actually made, will not 
show an intention to cxcludo tho appointed property from a 
general residuary gift, whore tho appointment fails by lapso (c), 
or through uncertainty ((f). And whero tho property was over¬ 
ridden by a power to sell and reinvest to tho same uses, and, after 
the execution of the will, tho property was sold accordingly: it 
was hold, that tho express appointment was adeemed, but that 
tho substituted property passed by the residuary devise in tho 
will (<?). The olfoct of tho residuary gift upon tho void or im¬ 
perfect particular appointment is analogous to its effect upon a 


CHAPTER XX. 


Pecuniary 
logacioH arc 
appointments 
within h. 27; 


and di roc.!,ions 
to pay debts. 


llovv a con¬ 
trary ini cu- 
tion may 
appear. 


[(*) ltaictJiornx. Shcddcn, 3Sm. &Gif. 
303; Lcfcvrc v. Freeland, 2-1 Boav. 403; 
Me Foxn'il's Trusts, 30 L. J. Oh. 188. 
(t) ■ ralmer v. Kcuell, 20 Bear. 38. 
(«) Hawthorn v. Shetklen,Z Sin. k Gif. 
293; Wiltluy v. Barnett, L. PI., 6 Eq. 
193; Re Wilkinson, L. It., 8 Eq. 487, -1 
Ch. 687; notwithstanding Jlurlstone v. 
Ashton, II Jur. N. S. 725. 

(*) Att.-Gcn. v. Braokenhury, 1 II. 
& 0. 782; Laiitff v. Cowan, 24 Beav. 112. 
(y) Per Widens, V.-C., Re Davies' 


Trusts, L. It., 13 Eq. 1C6. 

(=) lb. 

(a) lb. S/narl,V.-C.,thought other¬ 
wise, 3 Sin. & Gif. 304. 

(A) Walker v. Banks, 1 Jur. N. S. 000. 
(e) Re Spooner, 2 Sim. N. S. 129. 

(rf) Bernard v. Minsltull, Johns. 27C. 
Sco also Hickson v. Wolfe, 9 Ir. Ch. 
ltop. 111. 

(e) Gale v. Gale, 21 Bcav. 319. But 
as to the ademption, vide auto, p. 103. 
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[void or imperfect particular bequest: and the suggestion of a 
learned Judge (/), that the gift of a partial interest (as a life 
estate) in tho subject of a power is so absolutely inconsistent 
with an appointment of the entire interest to the same person as 
to show an intention to exclude it from a residuary bequest to 
that person, would probably not bo followed. 

And in Hutchins v. Osborne (g), where leaseholds wore settled 
on the testator's wife for life, and after her death as he should 
appoint, and in default of appointment for (in effect) his next of 
kin by statute, it was held that a general residuary gift of the 
testator’s property “ subjoct, as to such parts thereof as are com¬ 
prised in my marriage settlement, to the said settlement and the 
trusts thereby declared, and which settlement I hereby ratify 
and confirm in all respects,” operated as an execution of the 
power notwithstanding the reference to the settlement, which 
was explained by the wife having a life interest in the property. 

On the other hand, in Moss v. Harter (A), where by voluntary 
settlement personalty was settlod as tho settlor should appoint 
generally, and in default on himself for life, and after on several 
named persons. Tho settlor then under his power executed a 
deed appointing part of the fund; and afterwards made a will 
by which he bequeathed his residue “ not otherwise effectually 
disposed of.” It was held by Sir J. Stuart, V.-C., that this be¬ 
quest did not include tho unappointed portion of tho settled 
fund, on the ground that4he whole fund was in fact “ effectually 
disposed of ” by the partial appointment, and, so far as that did 
not extend, by the limitation in default contained in the settle¬ 
ment. It was argued strongly against this construction that the 
words “not otherwise effectually disposed of” must be read “not 
otherwise by the mil effectually disposed of: ” but the "V.-C. thought 
that this would bo to violate the express language of the will, 
lie added, that it was probably the intention of the legislature 
that s. 27 should apply only to casos like Cox v. Chamberlain (/), 


[(/) Wood, V.-C., Scrivcn v. San- 
dow , 2 J. & H. 745. See Hopewell 
v. Ackland , Scott v. Alberry, Roe v. 
Gilbert, Hay v. Hava-on, all stated in 
next chapter, where remainders in fee 
were held to pass by general residuary 
devises to the same persons to whom 
life estates in the Bame property were 
specifically devised in a former part of 
the will. See also ante, p. 649, n. (r); 

6 650, n. '{e); and Hush v. Cotoan, 32 
eav. 228. 

(?) 4E. & J. 252, 3 Do G. & J. 142; 
sec also, as to the confirmation of the 


settlement, Lake v. Currie, 2 D. M. & 
G. 636. And see Atherton v. Langford, 
26 Beav. 6, where an expressed inten¬ 
tion that lands over which the testator 
had a power should not bo included in 
his ■will, but should go according to tho 
settlement, was held not to prevent a 
share in the lands vested in the testa¬ 
tor in default of the exercise by him 
of the power from passing under the 
residuary gift in hiB will. 

(A) 2 Sm. & Gif. 458. 

(i) 4 Ves. 631. 
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[where the power was in suoh ample terms os to amount to abso- chapter xx. 
lute property. The terms of the section, however, are certainly 
of more extensive import. 

With reference to this decision, Lord St. Leonards says (/.•), Remarks on 
“The case is not without difficulty; but where tho property is, as MoSHX ' Harter - 
in this case, settled by tho testator himself upon others in default 
of appointment by him under his power, it would seem to require 
some indication of an intention by him to defeat his settlement 
in order to hold a general gift in his will which can bo satisfied 
by other property, to be an execution of the powor.” Although 
the act requires that, to be effectual, the intention not to exe¬ 
cute the power shall appear by the will, that cannot mean to tho 
exclusion of the instrument creating tho power. Tho will, if it 
is to exercise the power, becomes part of tho instrument creating 
the power, and both must be read together to collect the inten¬ 
tion truly. This must be borne in mind when tho question 
(noticed in a former page (/)) is, whether by the combined opera¬ 
tion of ss. 24, 27 a general power is exercised by a previously 
executed will. 

Thus, where (m) a testator specifically devised certain freehold, Settlement 
copyhold, and leasehold estates, and gave all other the real and n f ler Wl11 * 
personal estate which ho should be entitled to at his death, or 
over which ho had or should have any power to dispose, on 
certain trusts; then, by voluntary settlement, datod August, 

1862, he conveyed the specified freehold estates and all other 
his freehold estate to C. and A. and their heirs in trust for 
himself for life, remainder to E. for life, remainder as ho “ by 
his last will or any codicil thereto should appoint,” and in default 
for E. in fee; and he assigned his leasehold and personal estate 
on trusts for the benefit of E. In November, 1862, by tes¬ 
tamentary instrument commencing “ This is my last will,” he, 
in pursuance of the power in the settlement, charged the free¬ 
holds with an annuity, and devised all his copyholds to C., and 
appointed 0. and A. executors, but made no other disposition. 

Both wills had been proved. It was hold by Lord Romilly , M.R., 
that he must look at the settlement and the testamentary instru¬ 
ment together to understand the matter properly; and seeing 
that the testator hod made a “last will” after tho date of the 
settlement, he held that the previous will had no operation under 


[(£) Sug 1 . Paw. p. 305, 8th ed. 

(0 P. 336. 

(»») Fet linger v. Ambler, L. R., 1 Eq. 
510. Seo also Re Ruding's Settlement, 


L. R., 14 Eq. 266, tho authority of 
which, however, is impaired by the ad¬ 
mission of parol evidence of intention. 
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[tho power; though if there had been no such subsequent will 
he would have held that the former will was an execution of 
the power—meaning, apparently, that this would, in that event, 
have boen de facto the “ last will.” 

Whore, by marriage settlement, a testatrix had power to 
appoint estates A. and 13., and made Ivor will reciting the power 
and giving A. to one person, and “ all other tho hereditaments 
comprised in tho settlement not hereinbefore disposod of” to 
another; she then by codicil revoked tho appointment of estate 
A. and appointed it on charitable trusts, which were void. It 
was held that estate A. did not pass by the appointment of “ all 
other hereditaments,” &o., for that this was not a general or 
residuary gift, but clearly specific (n). And a gift by a married 
woman of tho “ residuo of her separato property” was, of course, 
hold not to include a lapsed share of a fund over which sho had 
a general power (o). 

If tho residuary gift itself fail cither wholly or partially, and 
cither through lapse, or through on original incompleteness of 
disposition, it would seem on principle that the property included 
under the power ought to go as if there had been no appoint¬ 
ment, or (as the case may bo) an incomplete appointment ( p). 
And tho point was so decided by Sir J. Wic/cam, V.-O., in a 
ease Avliero tho residue was given direct to tho beneficiary, 
without the intervention of a trustee (<y). But where the residuo 
is given (and the subject of tho power is thus appointed) to the 
donee’s executors (;•), or to other persons (s) as trustees, it has 
been held that tho subject of the power is thus taken completely 
out of tho instrument creating tho power, and made part of tho 
appointor’s own estate, that tho trusts take offect as simple 
bequests out of that estate, and that if any of them fail, 
the undisposed-of interest belongs to the next of kin of the 
appointor. Sir li. Kimkrskt/ thought the case of a married 
woman appointor was distinguishable; since, as part of her 
estate, she would bo incompetent to dispose of it, and ho could 
not impute to her an intention of so dealing with the fund as to 
make all tho trusts declared by her nugatory; the trusts must 


[(h) Be Brown, 1 K. & J. 522. An<l 
nee Springdt v. Jennings, auto, ]>. 651. 

(») Wilkinson v. Schneider, L. li., 
9 Eq. 423, 429. 

(l>) Tor Widens, V.-C., L. It., 13 
Eq. 166. 

(y) Be Davies' Trusts, L. It., 13 Eq. 
1G3. Tho testatrix appointed an ex¬ 


ecutor. 

(r) Chamberlain v. Hutchinson, 22 
Bcav. 444. See also Briekcndm v. 
Williams, L. It., 7 Eq. 310 ; Wilkinson 
v. Schneider, L. It., 9 Eq. 423. Cf. 
Bristow v. Skirrow, L. R., 10 Eq. 1. 

(*) Lefevrc v. Freeland, 24 Beav. 403. 
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[have been intended to take offect under the power, and eon- chaptrb xx. 
sequently whatever was ill-appointed went as in default of 
appointment (t). But Sir IF. James, V.-C., disregarded the dis¬ 
tinction (»). lie said it was not a quostion of intention at all, 
it was a question of resulting trust, if anything, and tho fund 
rosulted for tho bonefit of those who would bo entitled if it 
woro the appointor’s property,—which assumes that tho fund has 
by the appointment becomo part of the appointor’s estate. 

The applicability of this section to the construction of the 1 Viet. o. 26, 
'wills of married women lias been disputed, but without success. 

Their testamentary capacity is not enlarged by the statute, but mam«>il 
their wills, wheu made, have tho benefit of the moro liberal " onuu ‘ 
rules of interpretation laid down by it (.r). 

In Lahc v. Carrie (//), it was contended that s. 24 of the Effect of the 
Wills Act, which makes tho will speak with regard to the real as 
well as the personal property comprised in it from the date of realty, 
the testator’s death, prevents a general devise of real estate from Lah ' v ' C,n ' ric - 
operating undor s. 27 as an exercise of a general power over 
lands, although tffe testator has no other lands when ho makes 
his will, on tho ground that any lands which ho may afterwards 
acquiro and hold at his death will pass by such a devise, ami 
that so this caso is assimilated to a general bequest of personalty 
before tho act. But to this Lord jSY. Leonards answered—“ So 
far from operating in that way, tho statuto evidently meant to 
enlarge and give greater effect to dispositions by will. To hold 
that tho old law is restricted and that cases, which before tho 
late act would be considered a due execution of tho power, aro 
not so now, would, I think, be utterly incompatible with tho 
whole scope of the act. Tho statute says, that tho devise shall 
operato as an execution of the power * unless a contrary intention 
shall appear by tho will:’ it is absolutely necessary, therefore, 
now to show a contrary intention to exclude the execution of tho 
power, whero under the old law you must, to givo effect to tho 
will, have shown an intention to exercise tho power; the new 
law is thcroforo stronger for tho appointees than tho old law.” 

The same reasoning will obviously apply in cases whore tho 
testator has lands of his own besides those which aro subject to 
'the power. 

[(/) Hoarcv. Osborne, 33 L. J. Ch. 586. Thomas v. Jones, 2 J. & II. 475,1 D. J. 

* (#) Wilkinson v. Uohncider and Brick- & S. 63; Noble v. Wiliock, L. R., SCli. 

enden v. Williams, Kup. 778, 7 II. L. 581. 

(#) Bernard v. Mimhull, Johns. 276; (y) 2 D. M. & G. 536. 
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[Special powers to appoint in favour of a particular class, as 
children (a\ or kindred (/>), are not within this seotion, and the 
question whether such powers are executed by. a general devise or 
bequest still depends on the old law; but with this exception, 
that if the question arises with regard to a special power over 
realty, an argument against its .execution founded on s. 24, as 
in Lab v. Cmrw, will not bo amenable to the answer furnished in 
that case by s. 27, for the latter section does not apply to such a 
power.] 

It will be remembered that all peculiarities in the execution 
of testamentary appointments aro abolished by s. 10, which 
makes a will attested according to the statute sufficient for, as 
well as requisite to, the validity of all such appointments, with¬ 
out distinction. 

[(«) Cloves v. Au'dri/, 12 Bcav. 601; 8 Ir. Ch. Rep. 103. 

Tidijely v. Tidtjebj, 1 Coll. 255; Elliott ( b) Hawthorn v. Shedden, 3 Sm. & Gif. 
v. Elliott , 15 Sim. 321; Cronin v. lloehe, 306; Re Caplin's Jffll, 2 Dr. & Sm. 527.] 
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I. In regard to the beneficial Interest 
in Mortgages.—As to the Extinc¬ 
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Character of Mortgagor and 
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IT. Operation of General Devise on the 
legal Estate of Mortgagee or Trus¬ 
tee. 

III. Whether Devisee of Trustee ean 
exercise, the Towers given to the 
'Trustee. 


As mortgages are of a complex nature, involving on tlio one 
hand a personal dobt t with all the claims and obligations incident 
to tho relation of creditor and debtor, and on the other an in¬ 
terest in real estate for the purpose of securing tho debt absolute 
at law after forfeiture, but redeemable in equity, it follows that 
the testamentary disposition of a mortgagee presents two dis¬ 
tinct subjects for consideration. 

I. With respect to the beneficial interest in the mortgage , it is 
clear that a general devise of lands will not commonly havo the 
effect of including it (a). The contrary, indeed, is laid down by 
a respectable writer (b), but his position is not warranted by 
either authority or principle. The case of Ex parte Sergisou (c), 
cited by him, does not support it; for tho devisco was executor 
and residuary legatee , and consequently entitled, in that cha¬ 
racter t to the beneficial interest in tho mortgage; besides, the 
only question in tho case related to tho legal estate in tho 
lands (d). The position is opposed, too, by tho established 
principle of equity, which considers the mortgagee as holding 
the land in a fiduciary character only, and the estate as still 
substantially belonging to the mortgagor. Tho person taking 
the mortgaged lands therefore by devise or descent, from tho 
deceased mortgagee, it is obvious, is a trustee for the person 

(a) Strode v. Russell , 2 Vem. 621, 3 (c) 4 Ves. 147, stated post, p. 693. 

Ch. Rep. 169, 2 Vent. 851, 3 P. W. 61; (d) Mr. Roberts evidently confounds 

[Casbome v. Scarfs, 1 Atk. 605 and n. tho two questions ; his positions aro 
oy Sanders, 2 J. & W. 194.1 applicable to neither. 

(5) ntob. on Wills, 3rd ed. 403. 

J. —VOL. I. V Y 
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entitled to the money or debt, by virtue of the will or other¬ 
wise (e), unless, of course, both these interests happen to unite 
in the same person. 

Nor is it, I apprehend, universally true, that an express devise 
of the lands, or (which seems to bo the same in effect) a devise 
of all the testator’s lands in a particular place, he having no 
other than mortgaged lands thcro, will carry the beneficial in¬ 
terest to the devisee, though the affirmative has been sometimes 
laid down in vory unqualified terms (/). 

It is observable that in the cases cited in support of the doc¬ 
trine referred to, the testator was in possession at the time (#), 
and in most of them the operation of the devise was not called 
in question, tho only point being as to the right of redemption. 
The fact of such possession, particularly where it has been of long 
continuance, and accompanied with acts of ownership, certainly 
strongly favours the supposition that the testator, in expressly 
devising the property, means to give the beneficial interest. 
Having himself enjoyed the property beneficially, he can hardly 
but intend that his devisee’s enjoyment should be of the same 
nature, especially where it is given not to the devisee simply in 
fee, but to several persons consecutivoly for limited estates (h). 
The testator, too, may be ignorant whether tho right of redemp¬ 
tion, on which the nature of the property depends, be barred or 
not, and may therefore choose to avoid using any expressions 
which might be construed into a recognition of it (i). Indeed, in 
such cases there would be strong ground to contend that the 
beneficial interest would pass, even under a general devise of 
lands, especially if thcro wore no other lands to satisfy the 
devise, a circumstance, however, which would be immaterial, in 
regard to a will which is governed by the existing law. 

In Martin d. Weston v. Mowlin (!•), Lord Mansfield held that 
a copyhold estate, of which the testator was in possession as 
mortgagee, (lid not pass under a devise of all his “ lands, tene¬ 
ments and hereditaments, within and parcel of the manor of W.,” 
flie surrender to the use of tho will referring to the property as 
subject to a condition of redemption and resurrender; and the 
will containing a recital that the mortgagor stood indebted to him , 

(e) Att.-Gm. v. Mcyrick, 2 Vca. 44. object of the suit was to foredose. 

(/) 1 Pow. Mortg. Cov. Ed. 409. (A) Woodhouse v. Meredith, I Mer. 

Qi) Clarke v. Abbott, 2 Eg. Ca. Ab. 450. 

G06, Bara. Ch. Hep. 457. In How v. (*) But now see stat. 37 & 38 Viet. 

Viffures, 1 Ch.ltep.32, this fact, though c. 67, s. 7. 

not Btatcd, seems very probable, as the (A) 2 Burr. 977. 
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and giving her time for payment of the debt. It appeared, 
moreover, that the testator was seised of other lands, also sur¬ 
rendered to the use of his will, in the manor of W. 

In Woodhome v. Meredith (/), Sir W. Grant held that the tes¬ 
tator’s beneficial interest in leasehold property at K., of whicli 
he was in possession as mortgagee, and of which an assignment 
in trust for sale had been executed to him, passed under a devise 
of all his freehold, copyhold and leasehold messuages, farms, 
lands and tenements whatsoever and wheresoever, in tho county 
of H. and the town of K., to various limitations, tho testator 
having no other than the mortgaged lands at If., though tho 
will contained a subsequent devise of all estates vested in him as 
mortgagee or trustee, but which was satisfied by other lands of 
which the testator was seised as mortgagee. The same observa¬ 
tion applied to the bequest of securities for money, which also 
oeourred (m). 

It is observable that tho M. It. considered, from the nature 
of the limitations and provisions in the will, (which consisted of 
successive estates for life, with an estate interposed in trustees 
to preserve contingent remainders,) that, if the property passed 
at all, it was the beneficial interest, and not the mere legal 
estate, which was disposed of. 

But cases might bo suggested in which an express doviso of 
lands, evon by a mortgagee in possession, would not carry tho 
beneficial interest; for instance, if the will contained a specific 
bequest of the mortgage debt, which would show that tho devisee 
of the land was intended to be a trustee for tho legatee. But it 
is clear that a general bequest of mortgages or securities for 
monoy would not # have such effect (a), for, as such a bequest 
would pass after-acquired property of this description, the tes¬ 
tator is not necessarily presumed to have any specific subject in 
his contemplation when he makes his will. 

[In Boicen v. Barlow (6) an owner in fee demised a piece of land 
for a term of years to B., who assigned the term by way of 
mortgage to the lessor, and afterwards built four houses on tho 
land. The lessor then made his will, and thereby devised his 
four freehold houses specifically on one set of trusts, and be¬ 
queathed his personal estate on another set; at his death he was 
in possession as mortgagee; and it was held that the mortgage 

i t) 1 Her. 450. 652; and Lord Eldon's in Thompson v. 

m) But as to which see next note. Lavoley, 2 B. & P. 314. 
n) See judgment of Lawrence, J., [(o) JL. R.» 11 Eq. 454, 8 Ch. 171.] 

in The d. Freestone v. Tarratt, 5 T. R. 

Y Y 2 
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[dobt was a distinct subject from the reversion, and did not pass 
by the devise, but by the bequest of personal estate : that the 
dobt was charged on the term, that the term was merged at law, 
and that the testator had entered into possession, were immaterial 
facts, the equity of redemption remaining unbarred.] 

And hero it may be observed, that a devise by a testator to 
his wife of an estate which he had “ lately contracted to sell to 
A.” has been held to bo a mere devise of the legal estate, to 
enable her to carry the contract into execution, and did not en¬ 
title the devisee to the purchase-money (p). 

Upon the whole, it is clear that the proposition whioh states 
that an express devise of mortgaged lands will carry the benefi¬ 
cial interest in the mortgage, must be received with some quali¬ 
fication. 

That the benefit of a mortgage will pass by tho word “ mort¬ 
gages,” collocated with other personal chattels, is perfectly 
clear (y). 

In conclusion of this branch of the subject, it may be observed, 
that where a person having a mortgage or other charge upon 
lands becomes himself entitled to the inheritance of the lands 
so charged, a question frequently arises between his representa¬ 
tives, whether the charge is to be considered as subsisting for 
the benefit of his personal representatives, or is merged for 
the benefit of the person taking the land. The rule in these 
cases is, that if it be indifferent to the party in whom this union 
of interest occurs, whether tho charge be kept on foot or not, it 
will be extinguished in equity by force of the presumed intention, 
unless an act declaratory of a contrary intention, and conse¬ 
quently repelling such presumption, be done by him (/•). But 
if a purpose beneficial to the owner can be answered by keeping 
the charge on foot, as if he be an infant, so that the charge 
would (under the old law allowing infants to bequeath personal 
estate) be disposable by him, though the land would not («), or 
a beneficial use might have been made of it against a sub- 


(p) Knottys v. Shepherd ', cited 1J. & 
W. 499, ante, p. 66. 

(?) Att.-Gen. v. llowyer, 3 Vcs. 714 ; 
Dicks v. Lambert , 4 Vcs. 730. 

(») Price v. Gibson, 2 Ed. 116; Do- 
nisthorpe v. Porter, ib. 162, Amb. 600; 
Lord Compton v. Oxenden, 2 Ves. jun. 
261; [ Johnson y. Webster, 4 D. M. & 
G. 474. Tho union of interest must 
happen in the lifetime of the party, 
and no other person must at that time 


have any interest in the charge, Tucker 
v. Loveridge, 1 Gif. 377, 2 De G. & J. 
660; Wilkesv. Collin, L. R., 8 Eq. 338. 
General powors to appoint the land and 
the charge, which (in default) are re¬ 
spectively limited to tho heirs and next 
of kin of the donee, do not produce the 
required union, Clifford v. Clifford, 9 
Haro, 676.] 

(«) Thomas v. Kemish, 2 Vera. 348, 
1 Eq. Ca. Ab. 269, pi. 9. 
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sequent incumbrancer (t), or the other creditors of the person chapter xxr. 
from whom the party derived the onerated estato (it ); in theso 
and similar cases, equity will consider the charge as subsisting, 
although it may have become merged by mere operation of 
law (a). And the same rule obtains in favour of the creditors 
of the person in whom these interests centre (y). So, if mesne 
estates intervene between the charge and the estato of inheritance 
of the person entitled to it, the charge will subsist (s). 


II. We now proceed to consider the operation of a general do- Oporation of a 
vise on real estate vested in the testator as mortgagee or trustee. STi^i < ^! i80 
The rule at length established, after much fluctuation of authority, tato. 
is, that such property will pass under a general devise of lands, 
unless a contrary intention can be collected from the testator’s 
expressions, or from the purposes or limitations to which ho lias 
devoted the subject of disposition. And it is clear that the cir¬ 
cumstance of there being other property to which the dovise is 
applicable, is no ground of exclusion. 

Thus, in. an early case («), it is laid down, that if a man had Legal estato 
but the trust of a mortgngo of lands in I). and had other lands held to pa88 ‘ 
in D., by a devise of all his lands in D. the trust would pass. 

In Ex parte Sergison (b), a mortgagee in fee devisod all tho Ex parte 
rest, residue and remainder of his estate, both real and personal, Scr 9 l80H - 
and of what nature or kind soever and wheresoever, not there¬ 
inbefore specifically given devised and bequeathed, to A., his 
heirs, executors, administrators and assigns, for ever, on the sido 
of his mother, and appointed A. executor. A. was an infant. 

On potition for an order for him to convey under stat. 7 Anne, 
o. 19, Sir R. P.'Arden, M. R., was of opinion that tho legal 
estate in the mortgaged lands passed by the devise, though, as 
the infant was exeoutor, and therefore entitled to the money, 


(/) Gtcillim v. Holland, 3 uly 29, 1741, 
cit. 2 Yes. jun. 263. 

(m) Forbes v. Moffalt, 18 Yes. 384 ; 
[Lord Clarendon v. Barham, 1 Y. & 0. 
C. C. 688 ; Davis v. Barrett , 14 Bcav. 
642; see Wigsell v. Wigsell, 2 S. & St. 
364. The relative values of tho estato 
and such other charges will not gouc- 
rolly be inquired into; but semb. tho 
charges must be substantial, per Wood, 
V.-C., Richards v. Richards, Johns. 
767.1 

(*) See Sir W. Grant’s judgment in 
Forbes v. Moffatt. [Those coses, whero 
tho charge and tho inheritance become 
united by descent or devise, are to bo 
distinguished from Grnwold v. Mars* 


ham, 2 Ch. Ca. 170 ; Moratta v. Murga- 
troyd, 1 P. W. 393 ; Toulmin v. Stecre, 
3 Mer, 210, as to which, sco 1 LI. & Go. 
251, ID. M.& G. 244]. 

(y) Foirellv. Morgan, cit. 2 Vcm. 208. 
Seo also Lord Eorthington’s judgment 
in Donisthorpe v. Dorter, 2 JSd. 162; 
[Pears v. Weightman, 2 Jur. N. S. 686.] 

(z) Wyndham v. Earl of Egrcmont, 
Amb. 753. As to the evidence required 
to rebut tho presumption of extinguish- 
incut, see Tynchitt v. Tyrwhitt, 32 Bear. 
214, and cases there cited. 

(а) Littleton’s case , 2 Vent. 351. See 
also Marlow v. Smith , 2 P. W. 198. 

(б) 4 Yes. 147. 
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he could not compel him to convey. Lord Loughborough also 
inclined to think that the estate passed by the devise; and it was 
Btated at the bar that this corresponded with the opinion of Lord 
Northington and Lord Thurlow, who had overruled Lord Sard - 
wicke’s dictum in Casborne v. Scarfe ( c). In the principal case, 
however, the heir, under the circumstances, was ordered to convey; 
the L. C. observing, that the infant devisee, when he was of age, 
might join, which would give a title qu&ounque vi&. 

In Att.-Gcn. v. Butler (d), lands of which the testator was 
trustee were hold not to pass under a devise whereby the testator, 
after devising for the payment of his debts and other monies, 
his lands and hereditaments in very general terms, unto his sons 
J. B. and F. B. and their heirs, for ever, added, “ And all the 
rest and residue of my goods, chattels, rights, credits, and all my 
real and personal estate not hereby before given devised and be¬ 
queathed, and all my right, property and interest therein, by law 
or equity, I do give devise and bequeath unto my sons J. B. and 
F. B.” (<*), whom also he appointed executors. Lord Lough - 
borough assented to the statement at the bar, that the rule was 
that general words would not pass trust estates, unless there ap¬ 
peared to be an intention that thoy should pass: in allusion to 
which Lord Eldon , in Lord Braybrokc v. Inskip (/), observed 
that he did not know, in his experience, of any case in which the 
proposition was laid down so strong one way or the other. The 
language of Lord Thurloir, in Pickering v. Vowles (g), notwith¬ 
standing what is said in Ex parte Sergison of his opinion, certainly 
seemed to favour the samo doctrine. 

In Ex parte Brettell (h), too, Lord Eldon was of opinion, that 
an estate of which tho testator was mortgagee in fee in trust for 
another person, did not pass under a devise of all the rest of his 
cstato and effects whatsoever and wheresoever, and of what 


(r) 1 Atk. 605. But it has been sug¬ 
gested that his Lordship may have 
referred to tho beneficial interest (sco 
Mr. Sanders's note); and, perhaps, in 
regard even to tho legal estate, tho 
position is not erroneous, as a devise, in 
tho terms supposed, would confer only 
a life estate; and it has never been 
held that a general devise conferring 
less than a fee would operate to pass 
estates vested in the testator as mort¬ 
gagee or trustee. Such a question, of 
course, is less likely to arise now that 
under a will made or republished since 
1837, an unrestricted devise will carry 
tho fee. [In Grecmcoodv, Wakeford, 1 


Beav. 576, it was held that the legal 
cstato of lands vested in a surviving 
trustee during the life of a married 
woman, passed by a devise of “ all tho 
lands and hereditaments vested in him 
as trustee or mortgagee in fee,”'tho 
question apparently being whether the 
words, “ in fee" referred as well to 
11 trustee” as to “ mortgagee.”] 

(d) 5 Ves. 340. 

(e) The direction to pay debts, &o., 
it will be observod, does not extend to 
tho lattor devise. 

/) 8 Ves. 435, Btated infra. 

&) 1 B. C. C. 19V. 

(A) 6 Vos. 577. 
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nature or kind soever, unto Gr. II., his heirs, executors, adminis¬ 
trators and assigns, for ever, to and for his and their own proper 
use and behoof. 

Of this case, however, it is sufficient to observe, that tho very 
learned Judge by whom it was decided warrants us in regarding 
it as no authority on the general question, his Lordship having, 
on a subsequent occasion (/), remarked that “it came on on pe¬ 
tition, and perhaps was not so attentively considered as the im¬ 
portance of the point required.” 

The preceding cases had left the subject in somo degree of 
doubt. But the present doctrine Avas finally established by Lord 
Braybrokc v. Inskip (k), where real estate having been do vised 
to trustees, upon trust to pay debts, and settle tho estates to 
certain uses; the question was, whether tho ostato passed by tho 
will of the heir of the surviving trustee, who gave and devised 
all his real estates whatsoever and wheresoever, unto his wife G., her 
heirs and assigns, for ever , and gave all his personal estate to hor; 
and appointed his said Avifo and B. executrix and executor. Tho 
heirs-at-law wero two infants and a married Avoman. Lord Eldon 
held that the legal estate passed by tho will. After reviving 
the cases, he stated the rule to bo, that trust estates would ptass 
under a general devise , unless it could be collected, from expressions 
in the will, or purposes or objects of the testator, that he did not mean 
that they should pass. In this case ho observed thcro was no ono 
circumstance to cut down tho effect of tho devise. 

It seems that Lord Loughborough, notwithstanding tho opinion 
expressed by him in Att.-Gcn. v. Butter, concurred in the rule 
laid down in tho last case (/). 

It should bo noticed that Lord Eldon, in the course of his judg¬ 
ment in Lord Braybrokc v. Inskip, frequently adverts to,'and oven 
lays some stress upon the oiroumstanco of the heirs-at-law being 
under a disability to convey, and tho consequent inconvenionco 
of permitting the legal estate to descend to them; and more than 
once observes, that the quantum of convenience is to bo estimated 
on each will. This ingredient, it is submitted, would rondor tho 
rule most difficult of general application. If the “ weighing of 
inconveniences” Avere to bo made on every particular will, (tho 
relative situation of the heir and devisee being thrown into the 
scale,) it would be impossible in any case to ascertain the effect 
of such a general devise without evidence of these facts, and 
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(0 lb. 437. 
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whore such evidence was inaccessible, (as it inevitably must be 
in regard to wills occurring in the early period of a title,) the 
operation of the devise must always be uncertain; and, more¬ 
over, the facts, when discovered, might present such an apparent 
balance of inconveniences, os to render it difficult to say on whioh 
side they preponderated. Besides, if the inquiry as to the 
relativo situation of tho devisee and heir refer, as it necessarily 
must, to the poriod of the making of the will, it is obvious that 
such an alteration may have taken place in that situation, between 
tho period in quostion and the death of the testator, as would 
render the application of such a test not only not beneficial, but 
actually mischievous, even in the particular cases for the sake 
of which the goneral inconvenience attendant on a fluctuating 
and uncertain rule is to be incurred. But such a principle of 
construction, it is conceived, is inconsistent with authority, no 
less than with general convenience; since all the cases whioh state 
the rule to be that trust estates will pass under a general devise, 
unless the purposes be inconsistent, decisively negative the intro¬ 
duction of any additional circumstances into the subject of con¬ 
sideration. To engraft such a qualification is to change the 
rule. It is at variance, also, with the principle on which Lord 
Eldon , in one instance («i), disclaimed making the coverture and 
infancy of devisees a ground for holding that they took benefi¬ 
cially, and not as trustees. In fino, his observations in Bray- 
broke v. Inskip seem to be merely thrown in to givo additional 
woight to a judgment which, independently of any such reason¬ 
ing, stands upon irrefragable grounds, and has (we shall see) 
governed tho subsequent decisions upon this subject. 

Thus, in Bainbridge v. Lord Ashburton (n), whore the surviving 
trustee under a will, after devising certain specific real estates to 
various persons, gave and devised all his real estates, not there¬ 
inbefore otherwise disposed of, unto his godson, his heirs, execu¬ 
tors, administrators and assigns, according to the tenure and 
nature thereof respectively, to and for his and their own use and 
benefit. It was held that the trust estate passed under tho de¬ 
vise: Alder son, B., remarked (in reference to Lord Eldon'% 
reasoning in Ex parte Brcttell) that it would be a veiy minute 
distinction to draw any line between the words “ benefit ” and 
“ behoof.” 

(m) King v. Denison, 1 V. & B. 275, («) 2 Y. & C. 347; [and see Sharpe 

sup. pp. 671, 672. v. Sharpe , 17 L. J. Ch. 384, 12 Jur. 

508; Langford v. Auger, 4 Hare, 313.] 
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It is clear that the fact of the testator having reserved to the chapter xxi. 
devisee a power of appointment does not constitute a ground for Reservation of 
excluding trust estates. Thus, in Ex parte Shaw (o), where the power of ap- 
devise was in the following words: “I give, devise and bequeath pomtmeut * 
unto my dear wife Ann, to hold to her my said wife, her heirs, 
exeoutors, administrators and assigns, according to the nature 
and quality thereof respectively, for all my estate and interest 
therein, to and for her own absolute use and benefit, and to be 
disposed of by her , by deed, will or otherwise , as she my said wife 
may think fit;” and the testator appointed his wife sole exe¬ 
cutrix : Sir L. Shadwcll, V.-C., held that an estate vested in the. 
testator as trustee passed by this devise. 

The converse of the rule established by the preceding cases is mat will ex- 
equally cloar; namely, that if the property comprised in tho go- tSfroma 8 " 
neral devise be subjected to tho payment of debts, legacies, general do- 
annuities, or any other species of charge (p), or tho will contain ^ 

any limitations or provisions to which it cannot be supposed debts, execn- 
that the testator intended to subject property not beneficially 
his own, as uses in strict settlement (< 7 ), or executory limita- will oxcludo 
tions (r); or a trust for sale (*), [or for a charity (/), or for the trU8tcstatc8, 
separate use of a married woman (m), or for an unascertained 
class (p) ; or words of severance making tho devisees tenants in 
common, with a clause of accruor amongst them (.r),] tho mort¬ 
gage or trust lands will not pass. [And considering the incon¬ 
venience arising from the devolution of a trust estate in shares 


( 0 ) 8 Sim. 159; [but qu. was any 
power created ?] 

{p) Wynne v. Littleton, 2 Ch. Rep. 
51,1 Vcm. 3, (but as to this see 1 Cov. 
Pow. Mortg. 414) ^ Roe d. Rcade v. 
Reads, 8 T. R. 118 ; Ex parte Morgan, 
10 Ves. 101; [Rack-ham v. Siddall, 16 
Sim. 297, 1 Mac. & G-. 607; Hope v. 
Liddell, 21 Ucav. 183; Re Beilis' Trusts, 
6 Ch. 13. 604. The foregoing aro cases 
of trust estates. The following aro 
cases of mortgage], Duke of Leeds v. 
Monday, , 3 Vos. 348; Re Horsfall, 
M'Clel. & T. 292 ; \J)oe d. Roylance v. 
Lightfoot, 8 M. & Weis. 553; Re Rack- 
man and Moss, 1 Ch. D. 214. As to 
Re Stevens' Wilt, L. R., 6 Eq. 697, vide 
post, p. 701]. 

(q) Thompson v. Grant, 4 Mad. 438 ,* 
Att.-Gen. v. Vigor, 8 Ves. 276; over¬ 
ruling Ex parte Bowes, cited 1 Atk. 605, 
n., by Sanders, where Lord Hardtcickc 
held that a general devise of real es¬ 
tate in S. K. and M. and elsewhere in 


England to certain uses, under which 
an infant was then entitled to an es¬ 
tate tail, passed the legal estate in 
lands of which the devisor was mort¬ 
gagee in fee; [but see Rurdtts v. Dixon, 
4 Jur. N.S. 967, where tho testator 
had attempted to mako tho mortgaged 
property his own, by a pretended salo 
to another, who was a trustee for tho 
testator, and tho legal cstato was held 
to pass notwithstanding tho uses and 
trusts. 

(r) Per Lord Eldon , Braybroke v. 
Jnskip, 8 Ves. 434.] 

! *) Re Marshall , 9 Sim. bbh. 

(t) Att.-Gen. v. Vigor, 8 Ves. 276. 
u) Lindsell v. Thacker, 12 Sim. 178. 
See, however, per Kindersley, V.-C., 
Lewis v. Mathews, L. R., 2 Eq. 181. 

(v) Re Finney's Estate , 3 Q-if. 466. 

(x) Thirtle v. Vaughan, 2 W. 11. 632, 
24 L. T. 5; Martin v. Lavcrton, L. It., 
9 Eq. 563. 
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ohaptbb xxc. [it would seem tliat the words of severance alone are sufficient to 
exclude it from a general devise (y).] 

And it is wholly immaterial whether the testator has other 
lands to which the devise can he applied or not; for in these 
eases the •Courts have not adopted the principle applicable to 
reversions, that, where there ore other lands, to which the incon¬ 
sistent limitations oan he referred, they apply exclusively to 
those lands, reddendo singula singulis (s). 

Devise con- In Ex parte Morgan (a), Lord Eldon held, that lands of which 
gages in whicli the testator had merely the legal estate, as heir-at-law of the 
fXthebene ,P re00< ^ n £ mortgagee, did not pass under a devise to trustees of 
fidal interest. “ all such real estates as are now vested in mo by way of mort¬ 
gage, the better to enable them my said trustees, and the sur¬ 
vivor of them, and the executors and administrators of such sur¬ 
vivor, to recover , get in and receive the principal monies and 
interest , which may be due thereon.” 

The rule under consideration, of course, does not deny the 
power of a testator to limit estates vested in him as mortgagee 
or trustee to uses in strict settlement or in any other manner 
equally inconsistent with a duo regard to the testator’s duty as 
mortgage creditor or trustee: it merely refuses to see an inten¬ 
tion so to do in a general devise. Should a testator unequivo¬ 
cally devise an estate vested in him as mortgagee or trustee in 
the manner suggested, the intention must prevail; and it would 
be left to the persons who may become damnified by such a 
proceeding to obtain satisfaction out of the estate of the deceased 
testator {b). 


Words*'mort¬ 
gages” and 
"securities for 


Whether lands held by a testator as mortgagee will pass by 
the words “ mortgages” or “ securities for money” has been the 


[(y) Martin v. Lawton, L. B., 9 Eq. 
668, per Matins , V.-O. Ex parte 
Whitcacre, 1 Sand. Uses, 359, n. is 
sometimes cited contra, but tho de¬ 
vise contained the words “ mortgages 
and securities,” as to which vide infra. 

( 2 ) 6 Ch. J). 608, notwithstanding 
3 Ch. D. 166.] 

(а) lOVes. 101. [And see Re Smith's 
Estate, 4 Ch. D. 70; lie Morley's mil, 
10 Hare, 293. 

[б) If, after a contract for sale, but 
before completion, the vendor dies 
leaving an infant heir, or having by 
will, executed beforo tho date of tho 
contract, devised the estate to a person 
incompetent to convoy, the vendor’s 


estate will not have to bear the costs of 
the suit rendered necessary to complete 
the convoyanco, Hanson v. Lake, 2 Y. & 
C. C. C. 328; Hinderv. Streeton, 10Hare, 
18, 16 Jur. 650; Re Manchester and 
Southport Railway Company, 19 Beav. 
365; Bannerman v. Clarke , 3 Drew. 632: 
overruling Prytharch v. Havard, 6 Sim. 
9 ; Midland Counties Railway Company 
v. Wcsteomb, 11 Sim. 57; Eastern Coun¬ 
ties Railway Company v. Tufflnett, 3 
Bail. C. 133. But if after contract to 
sell tho vendor execute such a will, the 
costs of suit will be thrown on his es¬ 
tate, Wortham v. Lord Dacre, 2K.&J, 
437; Purser v. Darby, 4 ib. 41.] 
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subject of much controversy. The affirmative was supposed to 
have been decided in the early case of Cnjps v. Orysil (c ); 
and although on an examination of the record (tf), it appeared 
that the will contained, in addition to the word “ mortgages,” 
other expressions more unequivocally applying to the^and, [yet 
the ratio decidendi was that the word “ mortgages”' made a 
good devise of the lands. And it is now settled] that the words 
“mortgages,” “securities for money,” and similar expressions, 
will comprise the entire benefit of the mortgage security (in¬ 
cluding the inheritance in the lands (e )), unless a contrary 
intention appears by the context; [and that tho faot of those 
words being found among terms descriptive exclusively of per¬ 
sonal estate (/) and followed by a limitation to exeoutors and 
administrators only, and not to heirs, or by a charge of debts 
and legacies (g), or a trust for sale (//), or for several as tenants in 
common (*), will not affect tho construction. Tho broad prin¬ 
ciple is, that tho testator meant to substitute the object of his 
bounty in his own place as mortgagee, and to enable him to 
enforce payment of the mortgage money by giving him the 
legal estate in the mortgaged lands (,/). 

But further, in Doe d. Guest v. Dennett (>k ), whore a testator 
made his will as follows: “ I leavo my wifo to receive all monies 
upon mortgages and on notes out at interest, and at her decease 
I leave my niece to pay my wife’s debts and to take all that re¬ 
mains of my property, land or personal pfoperty;” tho Court of 
Exchequer held that the wife took tho legal estate in the mort¬ 
gaged proporty. Parke , B., said, “The words ‘to receive all 
monies upon mortgage,’ in my opinion, pass tho security, that is, 
the legal estate on which tho money was secured. It must bo 
assumed that the testator intended the wifo to receive the money 
and. to possess all the powers necessary for the purpose of re- 


e) Cro. Car. 37. 
rf) See 9 B. & Cr. 282. 

L («) Before as well as since the stat. 
1 Viet. c. 20, see llcnvoize v. Cooper, C 
Mad. 371; Silbcrschildt v. Schiott , 3 V. 
& B. 49, per Sir W. Grant; lie Walker's 
Estate , 21 L. J. Ch. 674; Knight v. 
Robinson, 2 K. & J. 503; Rippen v. Priest, 
13 C. B. N.S. 308; but the old case of 
Wilkinson y. Mcrry } and, Cro. Car. 449, 
is contra. 

(/) Renwize v. Cooper, 6 Mad. 371; 
Re King's Mortgage, 6 Do G. & S. 044. 

(g) Re Held, 9 Hare, 414; Re King's 
Mortgage, 6 De G. & S. 644 ; Rippen v. 
Priest , 13 C. B. N. S. 308; Knight v. 


Robinson, 2 K. & J. 503. 

(A) Ex parte llarber, 5 Sim. 461. 

(i) Ex parte Whiteacrc, Bolls, 22 July, 
1807, 1 Sand. Uses and Trusts, 359, n. 

(j) Tho special grounds relied on in 
Ex parte llarber, 5 Sim. 451, and Mather 
v. Thomas, 6 Sim. 115, were therefore 
not essential. Sylvester v. Jarman, 10 
rri. 78, and Galliers v. Moss, 9 B. & Cr. 
267, arc overruled: so is Ex parte Gor- 
fett, 19 L. J. Ch. 173, 14 Jur. 53, un¬ 
less it can bo distinguished on the 
ground that the security was in the 
form of a trust for salo, sed qu. 

(A) 6 Exch. 892. 


699 


CHAPTER XXI. 


money” pass 
tho legal es- 
tato. 


Devise “that 
A. shall re- 
ncivo monoy 
on mort¬ 
gage,” or “on 
Bocuritios.” 




PDF Compressor Pro 


TOO 


CHAPTEB XXI, 


Gift of 
“monoj on 
securities.” 


Gift of ienl 
and personal 
estates, in 
trust to sell 
and get in. 


DEVISES BY 

[covering it; and therefore she is entitled to bring ejectment for 
that purpose.” Aldcnon , B., was of the same opinion, advert¬ 
ing also to the devise to the niece of all that remained of the 
property, land or personal property, as implying that the wife 
was to he^e the whole of that whioh was devised to the niece in 
remainder. 

And in lie ArrommithTrusts (/), a mortgagee in fee devised 
to a trustee all his real and personal estate in trust, after pay¬ 
ment of his debts and funeral expenses, to permit his wife to 
receive the rents of his real estate and the interest of all sums 
due on mortgage bond note or other security, for her life, and 
at her death to get in all debts owing to him on any security 
and to pay a legacy to his son A.; and on the death of the wife, 
the testator gave a certain houso and the residue of his real and 
personal estate to his son B.; it was hold by K. Bruce and 
Turner , L.JJ., that the legal ostate in the mortgaged property 
passed to the trustee, that construction being necessary to give 
full dominion over the mortgaged estate for the purpose of car¬ 
rying into execution the trusts of the will. K. Bruce, L. J., said, 
“ I take occasion to express my entire concurrence in the judg¬ 
ment of Parle, B., in Doe v. Bennett .” 

Sir It. Kinderstey, however, held that the legal estate did not 
pass by a gift of “ money in the funds and on securities.” lie 
thought Doe v. Bennett was distinguishable; hut if it was meant 
that a legatee who was*to receive the money was also to take the 
legal estate, he could not concur (m). If that principle were to 
he carried out it would apply to a case where a testator merely 
loft his personal estate to his executors, it being obviously his 
intention in that case that they should receive the mortgage 
money («). But hitherto the principle has been confined to 
cases where the intention has been expressed. 

As already stated, a general devise of real estate on trust for 
sole will not include tho legal estate in mortgaged property (o). 
But where tho real and personal estates are devised and be¬ 
queathed together, expressly in trust to sell and get in, the 
trustees cannot execute theso trusts as regards the personalty 
without having dominion over tho mortgaged estate; and, though 
it has never been so held, there is a strong inclination to say that 
the express trust to sell and get in the personalty neutralizes the 

[(/) 27L.J. Ch.704,4Jur.N.S. 1123. («) He Cantley (or Cautley), 17 Jur. 

(»i) But see per Grant, M. R., Silber - 124, 22 L. J. Ch. 391. 

schildt V. ScAiatt, 3 V. & B. 49. (p) Ante, p. 697. 
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[restrictive effect which the trust for sale would otherwise have 
upon tho devise of real estate, and to hold that thus the latlcr 
devise carries the mortgaged estate (p). 

But a gift of tho real and personal estate charged (as in Re 
Arroicsmith's Trusts) with debts, or charged witlittebts and 
legacies, hut not aided by express mention of “ monj^ges,” or 
“ securities,” nor by express trust to sell and get in tho personalty, 
will not include the mortgaged estato. Thus, in Doe d. Roylance 
v. Lightfoot (q) y where a mortgagee devised all his real and per¬ 
sonal estates after payment of his debts and legacies to A. and 
B. as tenants in common in fee; it was hold, that tho legal 
estate did not pass by the will, on the ground that tho testator 
could not have intended that estates should pass of which ho 
was seised only as mortgagee, but only those which he had 
power to subject to his debts and legacies, namely, those which 
were equitably as well as legally his own. 

A decision which at first sight seems opposed to this was mado 
in Re Stevens' Will (/•), where a mortgagee in fee directed all her 
debts to bo paid : she then gave several pecuniary legacies, and 
as to all the rest and residue of her real and personal estate and 
effects, she gave the same to J. for her own absolute use and 
benefit; and appointed other persons executors. The course 
which tho case took deserves notice. On one side it was argued 
that the charge of debts and legacies affected the testator’s own 
estates and no others (s), and therefore did not provent tho legal 
estate in the mortgaged property passing to J. On the other 
side this teas not disputed , so far as concerned the charge of 
debts; but it was contended that tho charge of legacies, being in 
a different form (t), was enough to prevent the legal estate 
passing; and f<5r this Doe v. Lightfoot was cited. But Sir G. 
Giffardy V.-C., fastening on the admission respecting the charge 
of debts, decided that the legal estate passed to J. lie said, 
“ The charge of legacies is the point insisted on as being a 
reason why the legal estate should not pass. I quite agree that 
in this will there is enough to charge both the debts and legacies 

[(p) See per Jcssel, M. R., Lysaght v. (g) 8 M. & W. 653. The statement 

Edwards, 2 Ch. D. 515, and lie Smith's of tho devise is taken verbatim from 
Estate, 4 Ch. D. 72 (“ whatever might the report. The tenancy in common 
have been the case if the mortgage was not adverted to. 
money had belonged to the testator in (r) L. B., 6 Eq. 597. 
his own right”); and per Shadwell , (s) The contrary is settled, ante, 

V.-C., Ex parte Barber, 6 Sim. 455, p. 698. 
where however the word “ securities” (0 Ex rel. 
occurred. 
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[on the testatrix’s own real estate, but if the charge of debts would 
not prevent the legal estate in the mortgaged property passing, 
so neither would the oharge of legacies. The modem authorities 
have extended the cases in which the legal estate in a mortgage 
has been ftld to pass. Here, subject to the charge of debts and 
legacies,' there is an absolute gift to J. I am not precluded 
by authority from holding that the legal estate passed in this 
case; and I do not hesitate to say that in a case such as this 
good sense and convenience require that a beneficial gift should 
carry the legal estate in a mortgage as an incident and a useful 
and necessary incident to tho beneficial ownership. There may 
be cases where a trust estate would not pass, and yet there 
would be a plain intention that the legal estate in a mortgage 
Bhould pass. I am of opinion that on this will there was an 
intention that the legal estate in the mortgage should pass, 
and there is nothing to rebut this intention.” The Y.-C. re¬ 
cognized no distinction between one form of charge and another: 
so that, it being admitted that the charge of debts did not pre¬ 
vent the legal estate passing, it followed that the charge of lega¬ 
cies had not that effect. In a case such as that, Doe v. Lightfoot 
did not preclude him from holding that the legal estate passed. 
The decision depends on the word “ if.” 

Since Re Stevens ’ Will tho authority of Doe v. Lightfoot has 
been fully recognized (u) ; and in Re Packman and Moss (x), 
where a mortgagee gavo and bequeathed all his property, real 
and personal, to trustees (whom he appointed executors) upon 
trust, first, to pay debts, and as to the residue on certain trusts 
for his wife and children, Sir G. Jcssel decided that tho legal 
estate did not pass, on this, among other grounds, that the tes¬ 
tator’s debts could only be paid out of his own property.] 

Hitherto the point of construction under consideration has 
been viewed in reference to mortgages in fee. With respect to 
mortgages for terms of years, it is conceived they fall under the 
principle established by Rose v. Bartlett (y), that leaseholds for 
years will not, under the old law, pass by a general devise of 
lands, unless the testator have no freeholds on which it might 
operate. If there be no such lands* or the will be subject to the 
new law, and if the devise contain nothing inconsistent, and there 
be no specifio bequest which will cany the legal interest in the 

[(«) By Jeuel, Belli* 1 Truth, lx) I Ch. D. 214. Seo also Be Sort- 

i Ch. D. 609. fall, M‘C1. & Y. 292.1 

(y) See ante, p. 60S. 
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mortgage term, it is clear that such interest will pass under a chapter xzx. 
general devise. The question, however, could hardly arise on 
the mere legal interest, since it would vest primarily in the exe¬ 
cutor, or the administrator cum testamento anncxo, as part of the 
testator’s personal estate, and it is unlikely that the legatee 
would claim his assent to the bequest, unless there was ground 
to contend, that the bequest included the beneficial interest. 

Estates of copyhold tenure, held by the testator in the character Rule os to 
of mortgagee or trustee, are not distinguishable from freeholds, copyholda ‘ 
in regard to the effect of a general devise, whether the will is 
subject to the old or new law; supposing, of course, that its 
antiquity is not such as to exclude it from tho operation of the 
act of 55 Geo. 3, c. 192, which first dispensed with the necessity 
of a surrender to the use of the will, in regard to testators dying 
after the passing of tho act. 

It has been sometimes a question, how far the principle which An to devises 
governs the construction of devises of lands, vested in a testator tJiStedtoTo 
as mortgagee or trustee, applies to property which, belonging sold by testa¬ 
te him beneficially, he has contracted to sell. In such cases 
[it is argued], tho testator is, in the event of tho contract 
being carried into effect, a trustee for tho purchaser : but 
as this may not happen, and consequently the property may 
remain unconverted, the trust is of a qualified and contingent 
nature. It has been decided (s), however, that if a testator, after 
having contracted for the sole of an estato, devises it as, All that 
his estate called A., which he had contracted to sell, the effect is 
to vest in the devisee tho legal estate only, for the purpose of 
enabling him to carry the contract into effect for the benefit of 
the executor, and docs not entitle the devisee to the purchase-money. 

It is conceived, However, (though tho point did not arise in tho 
case referred to,) that if from any circumstances the contract 
hod proved not to be binding on or had been rescinded by tho 
testator, the devisee would have been entitled to the land, and 
this (as already hinted) constitutes a difference between the case, Difference be- 
and that of a dry mortgage and trust estate, which renders the ^So/and a 
construction that has been applied to the latter, to a certain mere trustee, 
extent, inapplicable to the former. Thus, in Wall v. Bright («), 
where a testator, after having contracted for the sale of an estate, 
devised all his freehold and other his real and leasehold here¬ 
ditaments and all his personal estate to trustees, upon trust to 

( 2 ) Knollyt v. Shepherd, cited 1 J. & (a) 1 J. & "W- 494. 

W. 499, [Sag. Law of Prop. 223.] 
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chatter zxi. sell and dispose of his said hereditaments and personal estate, 
with the usual powers to give discharges to purchasers, and to 
invest the purchase-money and hold the funds on certain trusts, 
Sir T. Plumer , M. It., held, that the contracted for property 
passed by the devise: “ Though there is a great analogy,” he 
said, “in the reasoning with respect to the will of a naked 
trustee and that of a constructive trustee, on the ground of the 
impropriety of their attempting to dispose of the estate; yet for 
many purposes they stand in different situations. A mere 
trustee is a person who not only has no beneficial ownership in 
the property, but never had any, and could, therefore, never 
have contemplated a disposition of it as his own. In that re¬ 
spect he does not resemble ono who has agreed to sell on estate, 
that, up to the time of tho contract, was his. There is this 
difference at the outset, that the one never had more than the 
legal estate, while the other was, at ono time, both the legal 
and beneficial owner, and may again become the beneficial owner, 
if anything should happen to prevent the execution of the con¬ 
tract : and, in the interim between the contract and conveyance, 
it is possiblo that much may happen to prevent it. Before it is 
known whether the agreement will be performed, ho is not even 
in tho situation of a constructive trustee; he is only a trustee 
sub modo, and provided nothing happens to prevent it. It may 
turn out that the title is not good, or the purchaser may be 
unable to pay; he may become bankrupt, then the contract is 
not performed, and tho vendor again becomes the absolute owner; 
here he differs from a naked trustee, who can never be bene¬ 
ficially entitled. "We must not, therefore, pursue the analogy 
between them too far.” . . . . “ The safest way is to hold that 
the estate passes, adhering to the words, there not being enough 
to take it out of them.” 

Eemarksupon In this case, the construction adopted by the Court was very 

bright. convenient, as it enabled the dovisees, in performance of the tes¬ 
tator’s contract, to convey the estate to the purchaser, which 
otherwise would have descended to an infant, who, in the then 
state of the law, could not, even with the aid of the Court of 
Chancery, have made an effectual conveyance to the purchaser. 
Still, it is to be remembered, that a trust for sale was no less in¬ 
appropriate to property which had been actually sold, than a 
devise in strict settlement, or , any other such limitations would 
havo been, though, as it confers on the trustees an estate in fee, it 
happened to be more convenient; and much of the reasoning of 
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the M. R. would have applied, it the devise had been such as to 
have rendered it impossible for the devisees, without the aid of 
the Court, to make an effeofcual conveyance to the purchaser. 
He does, however, more than onee advert to the convenience 
attending the construction in the particular case; and the prudent 
praotitioner, knowing the influence which suoh considerations, 
whether acknowledged* or not, do often exert in questions of this 
nature, will hesitate too readily to assume the application of the 
same doctrine to oases in which a different result would follow. 
Nor, indeed, does it seem to be altogether inconsistent with sound 
principles of construction, especially that rule whioh has been the 
subjeot of discussion in the present chapter, that the faot of the 
devise being suoh as to enable the dovisee to oarry the testator’s 
contract into effeot or not, should have some weight in deter¬ 
mining whether it was intended to apply to the property (b). 

[But* as pointed out by Sir G. Jessel (e), if the oontraot is a 
valid one, binding on both parties, and continues such at the time 
of the vendor’s death, no subsequent event can affect the ques¬ 
tion ; the property is converted, and the vendor is a constructive 
trustee; not a bare trustee, for ho has a beneficial interest loft 
in him, viz. a lien or ohargo on the estate for the security of 
the purchase-money (d), but still a trustee. Therefore, where (<?) 
a testator by his will, dated 1873, devised all his real estate to 
A. and B. on trust to sell, and dovised the real estato which at 
his death might be vested in him as trustee to A., and afterwards 


(4) But in suoh case tho purchase - 
money’ would be payable not to tho 
trustees by virtue of tho devise, but to 
tho executors as part of tho personal 
estate of the testator, {Eaton v. Sanxter, 
6 Sim. 517; so that \his construction 

g s was observed by Jessel, M.R., 2Ch. 

. 520) could not bo maintained where 
the proceeds of the real estate and the 
personal estate woro given beneficially 
to different persons. 

(i) 2 Ch. D. 607. 

(d) In Goold v. Teague, 5 Jur. N. S. 
116, it was held that suoh a lien did 
not pass by a bequest of securities for 
money. But the case is questioned, 
Bug. V. & P. p. 684. 

(«) 2 Ch. D. 499. In Purser v. Darby * 
4 K. & J. 41, the testator, after con¬ 
tracting to sell an estate, specifically 
devised it, so that, of course, it could 
not pass by a devise of his mortgage 
and trust estates contained in another 
part of the will. But it was said by 
Wood, V.-C., that he had held— and 

j. —vol. r. 


tho decision had been since affirmed— 
“ that whore thero is merely a con¬ 
structive and not an express trust, a 
devise of trust estates doos not super¬ 
sede the necessity of a decroo.” Tho 
decision referred to by the V.-C. ap¬ 
pears not to bo reported. Tho moaning 
of the dictum is supposed by Jessel, 
M. R., to be only that whero a person 
under disability would take tho estate 
if tho contract were not established in 
a court of oquity, there tho purchaser 
cannot safely complete without estab¬ 
lishing tho validity of tho contract by 
decree, 2 Ch. D. 511. And generally 
a vesting order will not bo made under 
the trustee acta without suit/ifo Car- 
' penter , Kay, 418. But it is othorwiso 
whore the purchase-money has been 
paid, Re Cuming, L. R., 5 Ch. 72; lie 
Crowe's mortgage, L. R., 13 Eq. 26 ; Re 
Bussell, 12 Jur. N. S. 224. In tho last 
case reliance was also placed on the 
sale being compulsory; sed qu. 
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sequent fore¬ 
closure. 
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[entered into a valid contract to sell part of his real estate, it was 
held by Sir G. Jessel y M. R., that this part passed by the devise 
of trust estates. He aoquiesced in the decision in Wall v. Bright , 
beoause, viewing the testator as being entitled to the estate simply 
os a security for his purchase-money, he thought the trustees 
could not execute the trusts expressly annexed to the personal 
estate unless they had the legal estate; but he dissented from 
Sir T. Plumed8 definition of the position of a vendor pending 
the completion of the contract. The sole question was, did a 
valid contract exist at the testator’s death; if the title proved 
bad, he agreed there was no conversion and no trust; but that 
was because in contemplation of equity there was in that case no 
valid contract (/); but whether tho purchaser was able to pay 
or not was immaterial; if a contract valid at the vendor’s death 
was cancelled for non-payment of the purchase-money after his 
death, or for any other cause not affecting the original validity 
of the contract, tho conversion was not therefore undone or the 
consequent trusteeship annulled. 

But where the purchase has been completed by payment of 
the purchase-money and delivery of possession, though the deed 
of conveyance has not passed the legal estate, .the vendor is in 
the position of a bare trustee, and there is no difficulty in holding 
that a general devise of lands by the vendor in a manner incon¬ 
sistent with his duties as trustee (charged, for instance, with the 
payment of his dobts) will not inolude the legal estate (#).] 

Where a mortgage in fee is foreclosed subsequently to the 
making of a will, it is clear that the equity of redemption so 
acquired will not pass by a will made bofore and not republished 
on or since the 1st of January, 1838; and it has been deter¬ 
mined, that the period of foreclosure is the date Of the final order 
of the Court, following default of payment on the day appointed, 
and not the date of tho decree (4). But though the equity of 
redemption subsequently acquired by foreclosure will not pass by 
t^e will, it is clear that the devise of the legal estate takes effeot, 
notwithstanding the mere acquisition of the equity of redemp¬ 
tion, by this or any other means. Where, however, such equity 
is purchased by the mortgagee, and he and the mortgagor in 
the usual manner join in oonveying the property to a releasee 

[(/) But assuming the purchaser to with a dubious aspect, 
know this, he might very well be in {g) Dimes v. Grand Junction Canal 
doubt whether he had an enforceable Company, 9 Q. B.490,3H.L. Ca. 794.] 
title, and might therefore make his will (A) Thompson v. Grant , 4 Mad. 438. 
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to uses to prevent dower, for the benefit of the former, tho do- chapter m 
vise, being in a will which is subjeot to the old law, will bo 
revoked (t). 

In one instance (j) Sir W. Grant held, that an estate devised 
after foreclosure passed by a description applicable to it only as 
a-mortgage; on the ground that the intention, though inaccu¬ 
rately expressed, appeared upon the whole will to give the interest 
in the land. And Sir L. 8had.mil , V.-C., came to the some con¬ 
clusion, upon the same devise (k). This was simply a question 
of intention, as the tostator might of course, if he chose, continue 
to describe it as mortgaged property; and it would pass, unless 
an intention appeared that the devisee should bo entitled only in 
ease it retained its mortgage character. [But a mere general 
devise of “ all estates whereof he is seised as mortgagee,” by a 
testator, who afterwards purchases the equity of redemption, 
shows no suoh intention. The result here is ademption (/).] 

It is obvious that tho question, whother lands are comprised Inquiry who- 
in a general devise, must frequently depend on tho fact, whether redc^tionto 
the testator had or had not at the time acquired tho equity of J^^hon te " 
redemption by length of possession and non-recognition of any ' 
adverse title (/«). A question of this kind occurred on tho will As to mort- 
of Sir George Downing (n) ; and it was held, that lands com- (KnTi Viet, 
prised in a certain old mortgage in fee, purchased by the testa- c - *>): 
tor, passed under a general devise; it being considered, that 
from the length of possession, under tho circumstances, a release 
of the equity of redemption was to be presumed. 

With respect to mortgages for years tho question would bo —mortgages 
somewhat different; the point; if material at all, being, whethor foT y<mrs; 
the equity of redemption was acquired, not at tho date of tho 
will, but at the tdbtatqr’s decease; since they would pass under 
a bequest of property of that denomination to which they be¬ 
longed at the latter period. Thus, suppose a will to contain a 
bequest of mortgages to A., and of leasehold generally to B., a 
mortgage for years, whioh was redeemable at the date of th# 
will, and whioh would at that period have passed under the 
former bequest, having beoome, by continued possession in the 
lifetime of the testator , or by express contract, irredeemable, 

(i) Ante, p. 165. 27, s. 28, and 1 Viet. c. 28; 2 Hayes’s 

(j) SiHersehildt v. Sehiott, 3 V. & B. Introd., 6th ed. 275 and 282; [37 & 





S Att.-Om. ▼. Sowt/er , 3 Ves. 714, 
, 300; Att.-Oen. v. Vigor , 8 Ves. 
256. [See also Burdua v. Dixon, 4 Jur. 
N. S. 967, ante, p. 697, n.] 


z z 2 
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—in foe (since 
1 Yict. c. 26). 


37 & 38 Viet, 
o. 78, bs. 4,5. 


38 & 39 Viot. 
c. 87, s. 48. 


Effect of the 
acts; 

as to mort¬ 
gagees; 

as to trustees. 


Who is a 
" bare” 
trustee P 


would, by this change in the nature of the property, pass under 
the bequest of the leaseholds. Such, it may- be collected, was 
the opinion of Lord Eldon, in Att.-Gm. v. Vigor ip) ; and it 
seems necessarily to result from the acknowledged principle, that 
a general bequest of chattels of a particular species, carries all 
the ohattels of that kind, which the testator is possessed of at 
the time of his decease. And the same principle, of course, 
would apply even to mortgages in fee, if the will containing 
the devise in question were mado or republished on or since the 
1st of January, 1838. 

[By the Vendor and Purchaser Act, 1874, it is enacted (s. 4) 
that the legal personal representative of a mortgagee of free¬ 
holds or of copyholds to which the mortgagee has been admitted, 
may, on payment of all sums secured by the mortgage, convey 
or surrender the mortgaged estate, whether the mortgage be in 
form an assurance subject to redemption or an assurance upon 
trust; and by s. 5 (as amended by tho Land Transfer Act, 1875, 
s. 48), upon the death of a bare trustoe, intestate as to any cor¬ 
poreal or incorporeal hereditament of which he was seised in fee 
simple, such hereditament shall vest like a chattel real in the 
legal personal representative from time to time of suoh trustee. 

As regards a mortgagee, this act is confined to the single case 
of payment of tho debt; it does not enable the legal personal 
representative to convey or surrender in case of a transfer (p). 
The effect of the mortgagee’s will on the legal estate will there¬ 
fore still come frequently in question. As regards trust estates, 
the act applies only when a bore trustee dies intestate. His 
legal personal representative takes his estate, and not merely 
(like the representative of a mortgagee) power to convey it. If 
there is no representative, tho estate descends* in the meantime 
to the heir (q). “ Bare trustee” is not a term of art, but it has 
been decided to mean one who has no beneficial interest in the 
trust estato, and, therefore, to exolude a vendor before payment 
•f the purchase-money (>•). It would also Beem to exclude a 
trustee with active duties which have not been performed, and 
the performance of which has not been effectually dispensed 
with («).] 


(?) 8 Ves. 276. 

f(l») Re Brooks' mortgage, 46 L. J. Ch. 
805. 

M Christie v. Ovington , 1 Ch. D. 279. 
(r) Morgan v. Swansea, 9 Ch. D. 682. 


(s) Per Sail, V.-O., 1 Ch. D. 281; 
but J easel, M. B., doubted whether a 
trustee without interest was not a bare 
trustee, although he had aotive duties 
to perform, 9 Ch. D. 686. 
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III. A devise of estates vested in the testator os trustee or obapxbb xxi. 
mortgagee is [commonly] found in [modem] wills. The inser- 
tion of such devises evidently supposes that the trusteeship ro- trusteeship 
lating to the estate vested in the testator will commonly pass SvSwsaof 
with that estate to the devisee ; for the severance of the estate truBt estates, 
and the fiduciary duty could not be a proper act on the part of 
the trustee (tf). [But the reasons given for the supposition are not 
entirely satisfactory. They are, first, that there are many coses 
in which it would be highly inconvenient that the trust estate 
should be permitted to desoond to the heir, as where he is infant, 
lunatic or bankrupt. Secondly, it is said that if the heir (or 
hseres natus) is trusted to perform tho fiduciary duties, why 
should not the devisee (or haeres factus («)) bo equally trusted; 
both being equally unknown to the author of the trust, and the 
one being by no possibility the object of personal confidence any 
more than the other ? 

An argument of this nature was urged without success in tho Cole v. Wade. 
leading case of Cole v. Wade (*), whore a testator gave his real 
and personal estate to A. and B., whom he appointed his exe¬ 
cutors, their executors, administrators and assigns, in trust for 
such of his relations as they should think proper; and declared 
that, resting perfectly satisfied with the honour and justico of 
his said trustees and executors, he wished everything relative 
to that disposition, as well who were his relations as in what 
proportions they should take, should be entirely in the dis¬ 
cretion of the said trustees and executors, and the heirs, exe¬ 
cutors and administrators of the survivor of them; and for tho 
better division of his estate he directed his trustees and executors 
and the survivor of them, and the heirs, executors and adminis¬ 
trators of such survivor, if they should think proper, to sell or 
mortgage the estates or such parts thereof as they in their dis¬ 
cretion should think proper: and the testator further directed 
the said A. and B., or the survivor of them, or the heirs, execu¬ 
tors or administrators of suoh survivor, to convey and pay tho 
whole to his relations in manner aforesaid within a stated time. 

The surviving trustee devised and bequeathed the real and per¬ 
sonal estates of the first testator to C. and D. upon the existing 

[(*) It is also said that tho rule in («) But this term is unknown to tho 
Braybroke v. Inskip, ante, p. 695, sup- English law, Hogan v. Jackson, Cowp. 
poses the same thing; and-that if it is 305. 

wrong for a trustee to devise his trust (x) 16 Ves. 27, affirmed 19 Vos. 424; 
estate, tho courts were wrong in read- hoc also Att.-Gen. v. Boyley, 2 Eg. Ca. 
ing a general devise, uncontrolled by Ab. 194; Fordyee v. Bridges, 2 Phill. 
thecontext, as including such an estate. 497. 
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chapter xxi. [trusts. Sir W. Grant , M. B., held that C. and D. were not 
competent to exeroise the discretionary power of selection and 
distribution given by the first will: that the power did not pass 
with the estate; and that it was only quasi personae designates 
that it could go to the heir. He observed that it was said the 
words wore to be understood in the same sense as in the limita¬ 
tion of an estate, and imported that the person taking the estate 
should also exeroise the discretionary power: but the testator 
had not said so. 

The question has generally arisen upon trusts or powers of 
sale which, though to somo extent discretionary (y), partake 
largely of a ministerial character. 

Cooke v.Craw- Thus] in Cooke v. Cranford (s), whore a testator devised all 
his real and personal estates to A., B. and 0., upon trust that 
they, or the survivors or survivor of them, or the heirs of such 
survivor , should as soon as conveniently might bo after his decease, 
but at their discretion, soli all the real estates; and he authorised 
the trustees and their heirs to enter into contracts, and make 
conveyances, and declared that the receipt or receipts of the said 

imst^cstato an< ^ or 8lLrv ^ vors or survivor of them, or the 

held uuablo to heirs, executors or administrators of such survivor, should be good 

toa*pllr- 1410 discharges to the purchasers. And the testator directed his said 
chaser. trustees, their heirs, executors or administrators, to stand possessed 
of tho proceeds of the sale of the real estate, and the conversion 
of his personal estate, which ho thereby directed, upon certain 
trusts. Two of the trustees declined the trusteeship, and tho 
third (who was also the heir-at-law of tho testator) accepted the 
trust, but died bofore tho sale of the estates, having made his 
will, whereby he devised and bequeathed all, estates vested in 
him as a trustee, unto D. and E., their heirs, executors, adminis¬ 
trators and assigns, upon the trusts affecting the same respec¬ 
tively, and appointed 1). and E. executors of his will. D. and 
E. entered into a contract to sell part of the trust estate, when 
the question arose, whether they, as devisees and executors of 
tho surviving trustee, could moke a title to the purchaser. Sir 
L. Shadtcell, V.-C., held that they could not, and that the devise 
of trust estates by the vendors* testator was an unauthorized act. 
[“It is plain,” he said, “ that the persons whom the surviving 
trustee has thought proper to appoint to execute the trusts of 
the testator’s will, are persons tu whom no authority was given 


[(y) Seo Clarke v. The Panopticon, 4 
Drew. 20; Lewfai, on Trusts, Qh. II., 


where JTearne, P.W.313,is cited contra.] 
(s) 1$ Sun. 01. 
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[for that purpose by the testator; and there is no caso in which 
a person not mentioned by tho party creating the trust has been 
held entitled to execute it.” He observed, that the testator hod 
not used the word “ assigns” in the clause creating the trust for 
sole, and'concluded by saying that he saw no difference between 
& conveyance by aot inter vivos and a devise, and that his own 
deoision in Bradford v. Belfeld (a), if acquiesced in, and if not, 
then the authority of Townsend v. Wilson lb) was binding on 
the point.] 

This case contradicts previous opinions and practice, and goes 
to establish a rule most inconvenient in its operation. [But its 
operation is narrowed by the distinction pointed out by tho 
Y.-G., and since generally adopted, between cases where the tes¬ 
tator has expressly empowered the “ assigns ” of the trustee to 
perform the trusts, and those where he has not. Thus in Titlcy 
v. Wolstenholme (c), where real and personal estate was devised 
to A., B. and C., their heirs, executors, administrators and as¬ 
signs, upon certain trusts; and it was deolared that the trusts 
should be performed by the said trustees, and the survivors and 
survivor of them, his or her heirs and assigns. The surviving 
trustee devised the trust estates: and upon the distinction fur¬ 
nished by the word “ assigns,” Lord Langdale, M. It., held, that 
the trust estates were well vested in tho deviseo upon the trusts of 
the original will , and therefore refused to appoint new trustees in 
their place. 

In Mortimer v. Ireland (d), a testator appointed A. and B. 
executors and trustees of his property (which appears to have 
been entirely personal); B. survived A., and by will gavo to 0. 
all the trust property, upon the trusts declared by the first tes¬ 
tator, and appointed G. and D. his executors. Sir J. Wigratn , 
Y.-G., and upon appeal (e), Lord Cottenham , decided that the 
appointment of 0|£as trustee was unauthorized, and, upon tho 
application of the oeetuis que trustont, ordered the appointment 
of new trustees. The L. G. said: “ Whether the property is 
real or personal estate is no matter; for suppose a man appoints 


CHAPTER XXI. 


Titlcy v. Wol- 
stenhohne. 


Deviseo hold 
competent 
where trusts 
to bo executed 
by the trustee 
and his 
assigns. 


Mortimer v. 
Ireland. 


(a) 2 Sim. 264, where it was held 
that a trust for sale vested in A. and 
his heirs could not be executed by an 
assignee of the heir of A., i. e., a 
person to whom the heir in his life¬ 
time had conveyed the estate. [But 
Lord Langdale, M. B., drew a distinc¬ 
tion between such an assignment and a 
devise, inf. p. 716.] 


(b) 1 B. & Aid. 608, 3 Mad. 261; 
this case decided that a power of sale 
reserved to three persons and their 
heirs was not well executed by tyro 
survivors.' 

[(c) 7 Bear. 426. 
ur) 6 Hare, 196. 

(c) 11 Jur. 721,16 L. J. Ch. 416, 
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[a trustee of real and personal estate simplioiter, adding nothing 
more, this cannot make his representative a trustee. The case 
before the M. R. was quite different, for there the Court pro¬ 
ceeded on the intention manifested, that the trusts should be 
performed by the assigns of the survivor. The property may 
vest in the representative, but that is quite another question from 
his being trustee. The testator may select the heir to suooeed 
to the trust, but he only can do so. Here, then, ore two persons 
appointed trustees; both die; thus there is no trustee, and it is 
for the Court to appoint new ones. The testator having given 
no indication, the Court must refer it to the Master.” 

In Ocklcston v. Heap (/), a testator appointed A. and B. exe¬ 
cutors and trustees, and gave all his real and personal estate 
to his said trustees, their heirs, oxeoutors, administrators and 
assigns, upon trust to sell and dispose thereof at their discretion; 
and he declared that “ the receipts of his trustees or their sur¬ 
vivor should be sufficient,” and declared the trusts of the pro¬ 
ceeds. A. renounced and disclaimed; and B. by will devised 
all trust estates vested in him to C. and D.; and the cestui que 
trusts took proceedings for the appointment of new trustees on 
the ground that it was doubtful under Cooke v. Crawford whether 
the devisees of B. could aot in the trusts. Sir J. K, Bruce , V.-C., 
said, “ What I Bhould have done if Titley v. WoUtenholme had 
oome before me, I need not say, nor am I sure. I think that in 
the present cose there must be a decree for the appointment of 
now trustees in the usual form.” 

No reasons for this opinion are reported. The devise being 
to the trustees, “ their heirs and assigns ” followed immediately 
by the words “ upon trust to sell,” seemed to authorize a sale by 
the same persons, including the assigns, as were named in the 
devise. The power of giving receipts, it is true, was confined to 
the trustees or the survivor; but although ^Nhrers or trusts for 
sale, given to heirs, have not been extended to assigns by the 
mention of assigns in the receipt clause ( 0 ), it has never been 
held that the principal trust or power is to be restricted by the 
accessory. The V.-C.’s disparaging allusion to Titley v. Wol~ 
stenholme is neutralized by his own question respecting the word 
“ assigns ” in the case next stated, and is outweighed by the de¬ 
cision in Hally. May (/*), where Sir W. P. Wood , Y.-C., decreed 

[(/) 1 De G. & S. 640. fort y. Belfidd, 2 Sim. 264. 

\g) Toumaend v. Wilson, 1 B. & Aid. (A) 3 K. & J. 686. See also jishton 
C08; Salt v. Lewes, Jao. 190 ; Brad- y. Wood, 3 Sm. & Gif. 436. In Sail y 
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[specific performance against a purchaser from the devisee, the cej*xs& xzr.' 
original trust containing the word “ assigns.” r T : 

In Wikon v. Bennett (t), the devise was to A., B. and C., their misonv. 
heirs, executors, and administrators, upon certain trusts; and 
“ the said trustees and the survivors or survivor of them, his 
heirs, executors or administrators,” were empowered to sell. G. 
survived his co-trustees, and devised the property to D. and E., 
who contracted to sell: hut Sir J. K. Bruce , Y.-C., held, that 
their title was too doubtful to force upon a purchaser, and asked 
whether there was any case deciding that “heirs” inoluded 
“ assigns.” It was afterwards discovered that D. was the heir- 
at-law of C., and the case was then brought before Sir J. Parker , 

Y.-O., who held that the title was still bad, on the ground that 
the testator intended the power or trust to be executed by the 
person who hod the estate, whereas this had been devised away 
from D. the heir, to D. and E. He said Cooke v. Crawford stood 
upon the ground that a trust cannot be delegated to persons not 
contemplated in its original creation (k). This was followed in 
Macdonald v. Walker (l) by Sir J. Romillij , M. R., who said how- Macdonald v. 
ever that the doctrine of Cooke v. Crawford was a most inoonve- Walker% 
nient one, and involved this consequence, that, if since tho Wills 
Act (m) tho surviving trustee devised the trust estate to his heir, 
though he was the very person contemplated, and had the estate, 
yet he could not exercise the trust because he took the estate by 
devise and not by desoent. 

In Re Burtt (»), where leaseholds were bequeathed to A. and in re Burtt. 

B., their executors and administrators , upon trust tadispose of tho 
rents and profits as directed by the will, and after the death of 
A. the surviving trustee bequeathed all estates vested in him as 
trustee to M. and! N. to hold upon the samo trusts, and appointed 
his wife and M, and N. executors: it was held t>y Sir R. 

Kinderslcy , Y.-O., that neither M. and N. alone as trustees, nor 
M. and N. jointly with the wife executrix, could exercise the 
trusts. He said the testator had himself declared that his exe- 

j: 

outers as such should, not be trustees, and by the bequest had 
taken away the legal estate from those who ought otherwise to 
have been the trustees. 

[Mat/, there was a power to nppoint K. & J. 371, 7 D. M. & G. 504. 

new trustees, which the V.-C. thought fi) 20 L. J. Ch, 370, 16 Jur. 612. 

strengthened the conclusion drawn < (k) 5 De G. & 8. 475, 

from the word “ assigns” that the de- (I) 14 Bear. 556. 

visee was competent to execute the f m) Qu. Inheritance Act P ante, p. 75. 

trustforsalo. On the word “assigns,” («) 1 Drew. 319. 

see further, Salotmy v. Strauibridge, 1 
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CHATTER XXI. 


Remark on 
He Burtt. 


Stevens v. 
Austen. 


Result of the 
cases. 


Whethor it be 
a breach of 
trust to de¬ 
vise trust es¬ 
tates where 
the devisees 
cannot exer¬ 
cise the trusts. 


DEVISES BY 

[With respect to this case it will be noticed that until assent 
the trust estato vested in the executors and executrix. Being, 
then, the persons contemplated by the founder of the trust, and 
having the estate duly vested in them, were they not competent 
to act as trustees P Could it rest with the surviving trustee to 
say that, although thus qualified, they should not act ? How¬ 
ever, exeoutors could not gonerally be advised to answer these 
questions themselves, and to withhold thoir assent, without the 
direction of the Court. 

In Stcvem v. Austen (o), the will was a close counterpart of 
the will in Cooke v. Crawford, and the surviving trustee having 
devised the trust estato, the devisee contracted to sell it. In an 
action by the purchaser to recover his deposit, it was held in 
Q. B. that the Court was bound by previous decisions, and that 
the word “ assigns ” being omitted from the original trust, tho 
devisee could not make a good title. 

The cases therefore support, but certainly do not extend, tho 
doctrine of Cooke v. Crawford; and, though it was suggested in 
the last case that a Court of Error might take a different view, 
the lapse of timo since the doctrine was first admitted would be 
a serious objection to reversing it now. 

In modem wills, tho trust is generally made oxeroisable by 
the assigns as well as by tho heir of the trustee; a course which 
obviates tho somewhat delicate question whether a devise by a 
trustee whose assigns are not so authorized is a breach of trust. 
In Cooke v. Crauford t Sir L. Shadwcll Baid, “ It is plain that when 
C., (who had become the sole trustee,) thought fit to devise tho 
legal estate that was vested in him, he did an act which he was 
not authorized to do. And here I must enter my protest against 
the proposition, which was stated in the course of the argument, 
that it is a beneficial thing for a trustee to devise an estate which 
is vested in him in that character. My opinion is, that it is not 
beneficial to the testator’s estate that he should be allowed to 
dispose of it to whomsoever he may think proper; nor is it 
lawful for him to make any disposition of it. He ought to per¬ 
mit it to descend; for in so doing ho acts in accordance with the 
devise made to him. If he devises the estate, I am inclined to 
think that the Court, if it were urged so to do, would order the 
costs of getting the legal estate out of the devisee to be borne by 

[(o) 30 L. J., Q. B. 212, dub. Black- casca in Chancery had been attempts to 
bum, J., who observed that all tho force the title on a purchaser. 
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[the assets of the trustee (p). I see no substantial distinction chaptbb xxi. 
between a conveyance by act inter vivos and a devise; for the 
latter is nothing but a post-mortem conveyance; and if the one 
is unlawful, the other must be unlawful.” But Lord Langdale 
thought otherwise. In his opinion, there was a clear distinction 
between a trustee conveying away the trust estato and relieving 
himself of the trust of his own authority during his own life, and 
assigning it by way of devise, which took effect only whon there 
must be a transmission of the estate to some one not personally' 
trusted by the author of the trust, and when, but for the deviso, 
it might vest in infants, married women, bankrupts or persons 
out of the jurisdiction. He could not see his way to the con¬ 
clusion that, in the case contemplated (q), a devise by the trustee 
was a breach of trust (r). Sir J. Parker , V.-C., propounded (s) 
a narrower and more difficult rule, viz. that the quostion in every 
case was whether the deviso was in accordance with the titlo 
under which the trustee held; it might often bo tho duty of 
a man in such circumstances, having the legal estate, to take caro 
that it did not vest in a lunatic, or in a person out of the juris¬ 
diction, or in any other person who ought not to be a trustoo, 
and for that purpose to devise it. Tho safest course for tho 
trustee would bo that taken in Beasley v. Wilkinson (t) } where 
the doviso was of all trust estates “ which he could devise with¬ 
out breach of trust.”] 

[(/>) Qu. whether this would set (r) 7 Bouv. 435. 

matters right, see dictum of Bonnily, , b) 5 Do G. & 3. 479. 

M.R., Macdonald v. Walker, cited ante, if) 13 Jur. 649; but tho original 

p. 713. - trusts arc not reported, except, shortly, 

(i q ) I. e. the case of a trust to bo exo- that they wero for salo.] 
cuted by A. 11 or his heirs.” 
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CHAPTER XXII. 

WHAT GENERAL WORDS CARRY REAL ESTATE. 


I. Words “Estato” and “Property,” 
and other such Terms—where re¬ 
strained by Association with more 
limited Expressions to Articles 
cjusdem generis. 

II. Where not restrained by such Asso¬ 
ciation. 

III. Whether restrained by Collocation 
with Executorship. 


TV. Whether restrained by the Nature of 
Limitations. 

V. General untcehnical Words held to 
pass Lands. 

VI. Words descriptive of Tersonalty only, 
held, by force of Context , to in¬ 
clude Seal Estate. 


■ ♦ 

I. It is obvious that the question, whether real estate passes 
under a devise, cannot occur, unless the testator has either used 
terms not properly and technically descriptive of such property, 
or else, though using terms properly applicable thereto, has 
created doubt by their position, or their improper use in other 
parts of the will. General expressions, when collocated with 
words descriptive of personal estate, are sometimes restrained by 
S&pSon - 11 that association to subjects of the same species, agreeably to the 
alty in follow- maxim noscitur a sooiis; and accordingly we find many instances, 
mg mwm, especially among the early authorities , in which the word estate, 
and other such terms clearly capable, viribus suis, of compre¬ 
hending roal estate (a), have been restrained by the context to 
personalty. 

^Goods,dhat- Thus, in Wilkinson v. Merry land ( h ), one having lands in A., 
cstates*mort- B. and C., the latter being a forfeited mortgage in fee, devised 
gages” & 0 . the lands in A. and B. to several persons and their heirs, and 
legacies to other persons; and then devised all the rest of his 
goods, chattels, leases, estates , mortgages , debts, ready-money, 
plate and other goods whereof he was possessed, unto his wife, 
after his debts and legacies were paid, and made her executrix. 
It was urged, that the fee simple in the lands in C. passed by 
the words “ estates” and “ mortgages.” But the Court (Croke, 
Jones and Berkeley) were of opinion, [without deoiding the 
point,] that these words, being coupled with personal things, 
must have meant estates and mortgages for years, and rather by 

(a) Barnes t. Batch, 8 Ves. 604. (i) Cro. Car. 447, 449, Sir JF. Jones, 880. 


•Words “ es¬ 
tato,” “pro¬ 
perty,” &c., 
capable of 
carrying real 
estate. 


Restrained 
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reason of the words “whereof I am possessed” (c), which were 
applicable more properly to personal than to real estate. 

So, in Clife v. Gibbons (d), Lord Couper expressed an opinion, 
that a devise of all the testator’s “ estate, goods and chattels,” 
did not pass land where there had been no mention of land 
before; but that it did where land had been devised in a pre¬ 
ceding part of the will. The former proposition is clearly incon¬ 
sistent with several decisions, particularly Tanner v. Morse (r), 
and Doe d. Wall v. Langlands (/), stated in the sequol. 

In Marchant v. Ttcisden (g), a testator, after bequeathing 
several pecuniary legacies, devised thus: “All the rest and 
residue of my estate and chattels, real and personal, I give and 
devise to my wife, whom I make to be my executrix.” The 
Lord Keeper held that the lands did not pass; for, in the first 
part of the will, the testator having givon only legacies, and not 
lands, by the residue of his “ estate” must bo intondod estate of 
the some nature as that bofore devised. The deviso was, as if 
he had said, “ all the rest of my estate, whether chattels roal or 
personal.” 

No case has gone so for as this in restraining the word estate. 
Nothing was more obvious than to consider the word “ real ” 
as applying to “estate,” and “personal” to “chattels,” corre¬ 
sponding as they respectively do in local order; and such, it is 
confidently apprehended, would be the construction of the dovise 
at this day. Indeed, in subsequent cases, tho real ostato, we shall 
see, has been held to pass by words of for inferior force ( h ). 

The next authority for the restricted construction is Doc d. 
Bunny v. Bout (i), where the words of the will wore as follow:— 
“ I devise my just debts of every sort, with my funeral expenses, 
to be paid and* proporly discharged by my exooutrix herein¬ 
after named; and subject thereto I give and bequeath unto my 
sister A. R. all my stock in trade, household goods, wearing 
apparel, ready money, securities for money, and every other thing , 
my property , of tchat nature or hind soever, to and for her own 
proper use and disposal;” and the testator appointed A. R. exo- 


oaAPTB&xxn. 


u Estate, 
goods and 
chattels.” 


“ Estate and 
chattels, real 
and per¬ 
sonal.” 


Remark on 
Marchant v. 
Ttvisdm. 


“Stock in 
trado, &o. and 
every other 
thing, my pro¬ 
perty, of what 
nature or 
kind soever.” 


(e) But, as to these words, see Hogan (/) 14 East, 370, post, s. 2. 

v. Jackson, Cowp. 299; Pit many. Stevens, (g) Gilb. Eq. Oa. 30, [1 Eq. Ca. Ab. 

16 East, 606; Noel v. Hoy, 6 Mad. 38; 211, pi. 22.] 

\Lavenport ▼. Coltman, 12 Sim. 688; (h) Hogan ▼. Jackson , Cowp. 299; 

Evans v. Jones, 46 L. J. Ex. 280; (all Hopewell ▼. Ashland, 1 Com. 164; //ag¬ 
itated post): Warner y. Warner, 16 Jar. tep v. Brooman, 1 B. C. C. 437; Pitman 

141; Stokes v. Salomons, 9 Hare, 81.1 v. Stephens, 16 East, 605, all stated 
Id) 2 Ld. Raym. 1326, [2 Eq. Ca. Ad. post. 

301, pi. 17.] (i) 7 Taunt. 79. 

(«) Cas. t. Talb. 284, post, s. 2. 
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As to fact of 
will contain* 
ing no other 
mention of 
real estate. 


Words “es¬ 
tate and ef¬ 
fects" re¬ 
stricted to 
personalty by 
the context. 


WHAT GENERAL WORDS 

outrix. The Court of C. F. held, that an intention to pass land 
could not be dearly collected from these words. 

It deserves notice, that in the three last cases, in which the 
words “estate,” and “property,” were confined to personal 
estate, in oonsequcnce of the society in which they were found, 
there was no preceding devise or mention of real estate; a cir¬ 
cumstance which, though not conclusive, was in each instance 
adverted to, and has generally been considered as having weight 
in the exclusion of real estate, by demonstrating that the testator 
had not property of that specios in his contemplation when he 
made his will. 

In Woollam v. Kenworthy (k), however, the word “ estate” in 
a residuary clause was restricted to personal property, by the 
controlling effect of the context, although the will contained a 
specific devise of lands. The testator, after devising a fee-farm 
rent to trustees, upon formal trusts for sale, and directing his 
household furniture, &o., to be sold, declared, as to the money 
to arise from the sale of the rent thereinbefore devised in trust 
to be sold, as also the monies to arise from the sale of his house¬ 
hold furniture, &o., “ and from all other his estate and effects, of 
what nature or kind soever, and wheresoever ,” that the same should 
be chargeable with his legacies; and the residue divided into 
shores, whioh the testator bequeathed to various persons. There 
was the usual authority to the trustees to give receipts to the 
purchasers of the fee-farm rent. [It will be observed that there 
was no actual devise or direction for sale of tho “ estate,” and] 
Lord Eldon, after premising that the question whether the words 
“ all my estate and effects” will include real estato or not, de¬ 
pends, first, on the immediate context of the will, secondly, on 
the general form and soheme of the will as demonstrating the 
intention, held, that the testator, who had actually devised cer¬ 
tain real estate to trustees upon particular trusts for sale, could 
not be understood to mean that another estate should be clothed 
with the same trusts in the hands of the heir, by the mere in¬ 
sertion of the word “ estate.” 

In Behh v. Penoyre (l), real estate was held not to be included 
in a devise of the rest and residue , on the ground of the restrain¬ 
ing effect of the immediate context, although there was a pre- 

(*) 9Ves. 137. [In Sandersonv. Dolton, Dobson v. Sourness, L. R., 6 Eq. 404, 

1 Ex. 141, tho word “estate" was held same will.] 

to be restricted by the context; bntthe (l) 11 East, 160. [But see now At tree 
Court of C. F. held contra, 7 C. B. 81, v. Attree , L. R., 11 Eq. 280; Smyth v. 
and this was followed by 7Foorf,V.-C., Smyth, 8 Ch. D. 661.] 
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Yious devise of land in the same will. The testator, after various 
devises and bequests, concluded his will in the following words:— 
“ I order the lease of my house, with all the furniture (except 
the eight worked ohairs), to be sold, and all the rest and residue 
to be divided among the four daughters of A., shore and shore 
alike; and I appoint C. and D. executors/’ It was contended, 
that the reversion in fee (m) of a moiety of cortoin houses devised 
by the will for the life of the devisee, passed by the words “ rest 
and residue.” But Lord Ellcnborongh thought that theso words, 
in the place in whioh they stood, and so acoompanied, must moan 
property of a similar nature to the lease of tho house and fur¬ 
niture before mentioned, that is, his personal ostato. He con¬ 
sidered the division ordered was to be made by the executors 
immediately afterwards named. 

In the two next cases the general words wore followed by an 
enumeration of particulars, which wore held to be explanatory 
and restrictive of the prior expressions. Thus, in Timewell v. 
Perkins, where («) a testator devised in theso words, “ All those 
my freehold lands, with the messuages, &c., now in tho occupa¬ 
tion of L., and all other the rest and residue and remainder of 
my estate, consisting in ready money, plate, jewels, leases, judg¬ 
ments, mortgages, or in any other thing whatsoever or wheresoever , 
I give untb A. H. and her assigns for over.” In tho preamble 
of the will occurred the olause, “ as touching tho [temporal (o)] 
estate with whioh it hath pleased God to bless mo, I dispose 
thereof as follows.” The question was, whether land not de¬ 
scribed in the will passed under tho residuary clause. Fortcscue, 
J., hold that it did not, relying on the analogy of tho case to 
Wilkinson v. Mcrryland. 

In the case just stated, there was a preceding specific devise 
of land; but the intention to confine the word “ estate ” to per¬ 
sonalty was inferred from tho subsequent explanatory words of 
description; which, however, were themselves followed by ex¬ 
pressions soarcely less strong than many which have been held 
sufficient to inoludo real estate (p ). Time well v. Perkins is un¬ 
questionably a strong case, and has generally been much reliod 
upon as an authority for the restricted construction on subse¬ 
quent oooasions. 

(«*) As to the operation of these words Wise, 3 P. W. 295.] 
to carry a fee, see Ch. XXXIII. b. 4. (p) See Hopewell v. Ackland , 1 Com. 

(») 2 Atk. 102; see also Doer. Bout , 164, [and Wilce v. Wiles, 7 Bing. 664,] 

7 Taunt. 79, ante, p. 717. stated post. 

[(o) Aa‘ to this word aeo Tanner v. 


719 


OHATTBB XXH. 


“ Rest and 
residue,” held 
not to include 
real estate, 
notwithstand¬ 
ing previous 
dense of land. 


“ Estate ” 
followed by 
on enumera¬ 
tion of par¬ 
ticulars ex¬ 
planatory nnd 
restrictive of 
it. 


Romark on 
Timewcll v. 
Perkins. 



PDF Compressor Pro 


720 


WHAT GENERAL WORDS 


OKAPTEBZZS. 


“ Property” 
restrained by 
subsequent 
explanatory 
particulars. 


Copyholds 
excluded 
from a gift 
of “ pro¬ 
perty” by 
subsequent 
disposition of 
“ copyholds.” 


So, in Roe d. Selling v. Yeud (q), where a testator after giving 
certain legacies, [added “ Item, I give to A., B., C., D. and E., 
whom I appoint my executors] and to whom I give all the 
remainder of my property whatever and wheresoever , to he equally 
divided amongst them, share and share alike, after their paying 
and discharging the before-mentioned annuities, legacies, debts 
and demands, or any J may hereafter make by codicil to this my 
will, all my goods, stock, bills, bonds, book debts and securities 
in the Witham Drainage, in Lincolnshire, and funded property.” 
The question was whether real estate passed. The Court held 
that it did not; considering that the enumeration at the end of 
the clause was explanatory of tho words “ remainder of my 
property” (r). 

’Timeicell v. Perkins, and Roe v. Yeud, were much relied upon 
by Gibbs, C. J., in Doe v. Rout («), already stated. 

[It is a wholly different question, where a will oontains two 
distinct devises, either of which would alone be sufficient to 
oarry tho property, under which of the two it shall bo held to 
pass. Thus in Chapman v. Pricked (t), wlioro a testator entitled 
to oopyholds, which he had surrendered to the use of his will, 
devised his “ freehold mossuages stock in tho funds monoy and 
debts and all shares or property of which he might die possessed 
or entitled to” to trustoes in trust to pay the rents of his freeholds 
and leaseholds and the dividends of his stock and shares to his 
wife for life, and afterwards to make division by sale or other¬ 
wise of his said freeholds, and to transfer all stock or shares his 
property estate and effects equally among his children. By 
oodioil he devised his copyhold estate to his wife for a term, and 
afterwards directed it to be sold “ for the benefit of his children 
os directed by the will,” but did not actually devise the copy¬ 
hold to the trustees. It was held that no estate in the copyholds 
passed to the trustees by the word “property” in the will. 
Tindal , C. J., observed that the general effeot of the disposition 
of the copyhold by the codicil was the some as that of the free¬ 
hold which had already passed by the will, viz., that the wife of 
the testator should receive the rents and profits during her life, 
and after her death a sale should take place and a division be 


(?) 2 B. & P. N. R. 214. [“It seems 
that tiie words beginning ‘ whom I 
appoint/ and ending with 'this my 
■will/ are to be construed as included in 
a parenthesis.” Ib. 215, n. 

(r) But observe tho tone of Lord 
Ellenborough'i remarks on this caso in 


Doe ▼. Langlande, 14 East, 373.] 

(e) 7 Taunt. 79, ante, p. 717. 

[(f) 6 Bing. 302. See also Aeheton 
v. Fair , 3 D. & War. 612, which is 
analogous to Wilde v. Meltzmeyer , 6 
Yes. 811. 
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[made among the children. So that the disposition of the oopy- ciiaptebxxii. 
hold mode by the codicil was unnecessary, except upon the sup- 
position that the testator thought he had not disposed of it by 
the will. 

And it has been elsewhere noticed as an established rule that Clear gift of 
a gift once clearly expressed in a will shall not be out down by Sent dimu 
ambiguous expressions contained in a codicil. It was mainly on !7 0 ^![^ of flir 
this principle that in Molyncux v. Hour (u), a dovise of “real nitum, &c.” 
estate ” to A. was held not to be affected by a codicil by which 111 cotlici1, 
the testator gave “ all his ostato, liousehold furniture, linen, china, 
and all other his personal property ” fo B.] 


IT. But it is not to be inferred from the preceding cases, that pm- 
the words estate and property, and others of the like import, whon iwi’ro- 
whon accompanied by words descriptive of personal estate 
morely, aro by that association invariably restricted to property 
ejusdem generis. On tho contrary, tho presumption generally is 
against such a construction, as it supposes tho testator to uso 
words in another sense than that which judicial construction has 
given to them, and frequently in a souse which is fully expressed 
in the context, and therefore renders them inoporalivo. It should 
be observed, however, that tho circumstanco of there being othor 
words adequate to carry the wliolo personal estate, always affords 
an argument for making tho words under consideration includo 
land, since tho contrary construction reduces them to silence; an 
argument upon which, it will be seen, great stress was laid by 
Lord Hardicicke , in Tilley v. Simpson (,r), stated in tho sequel. 

But it must be remembered, that the fact of tho word being 
wanted to give completeness to the disposition of the personal 
estate, does not*raise so strong an argument in favour of the 
restrictive construction : since there is no reason why a testator 
should not have used the words for both purposes (//). 

The following cases seem fully to sustain tho position, that to Cases in which 
warrant the oonfining of the word “ estato ” and other such ox- ^[J r {^ 0 ^ ordH 
pressions to personal estate, thore must be a clear indication of held to bo 

unrestricted. 


[(«) 8 D. M. & G. 368, dies. Turner, 
L. J.] 

(*) 2 T. R. 659, n., post, p. 722. 

f( ; y) Kindersley,V.-C., laid down tho 
rulo generally, that if tho other words 
were liot sufficient to comprise the 
whole personal estate the word "es¬ 
tate” would not embrace realty, I)' Al- 
maine v. Moseley, 1 Drew. 632; hut 
although Lord Hardmche's remarks in 

J.—VOL. I. 


Tilley v. Simpson certainly favour this 
doctrine, tho modem cases aro founded 
on a principle which is inconsistcu t wi tli 
it; see particularly Lord Brougham's 
j udgment in Mayor of Hamilton v. llods- 
don , 6 Moo. P. C. 0. 76, 11 Jur. 193; 
and Scott v. Albcrry, Com. 337, stated 
p. 722, is an express decision to tho con¬ 
trary.] 


3 A 
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goods and 
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apparel, &c. f 
with all other 
my estate” 


“ Rosiduo of 
money, goods, 
chattels and 
estate whatso¬ 
ever.” 


WIIAT GENERAL WORDS 

an intention in the will so to confine them; for whore this in¬ 
dication has been wanting, or has been less dear than in the 
preceding cases, the words havo been held to be used in their 
proper, i.e., their unrestricted sense. 

Thus, in Terrell v. Page (e), where the testator bequeathed 
certain legacies, and devised some lands, and then devised as 
follows:—“ All the rest and residue of my money, goods and 
chattels, and other estate whatsoever , I give to J. S., whom I 
moko my executor;” it was held, that tho lands not previously 
dovisod passed under tho latter clauso. 

So, in Scott v. Alberrg {a), wlioro tho testator, “as touching 
tho worldly estate it had pleased God to bestow” upon him, 
devised in these words:—“ I give to my cousin T. S., all that 
my parcel of land lying in W. A. Item, I give to my said 
cousin T. S., my wearing apparel, linen, books, icith all other mg 
estate irhatsoever and wheresoever, not hereinbefore given and be¬ 
queathed ; and him, the said T. S., I mako the sole executor of 
this my will for performing the same.” The question was, 
whether tho reversion in feo in tho lands in W. A., before de¬ 
vised to T. S. (b), which wore copyhold surrendered to the use 
of testator’s.will, passed under the latter devise; and it was held 
that it did. 

Again, in Til leg v. Simpson (c), where a testator, after declar¬ 
ing his intention to dispose of all his worldly estate, and making 
several devises to different persons, dovisod all the rest and 
residue of his money, goods, chattels and estate whatsoever ; Lord 
Ilardwiehc held that the fee passed: he said, where the Court 
had restrained the word “ estate” to personal estate only, it had 
been where the intention of tho testator that it should be so used 
had appeared; as where it had stood coupled with a particular 
description of part of the personal estate, as a bequest of all 
mortgages, household goods and estate, in which the preoeding 
words were not a full description of the personal estate; that if 
tho tostator had said, “All the rest and residue of my per¬ 
sonal ostate and estates whatsoever,” a real estato would have 
passed (d) ; that this bequest amounted to the same, for the word 
“chattels” is as full a description of the personal estate as the 

(r) 1 Ch. Cas. 262, 1 Eq. Ca. Ab. XXXIII. 

209, o. 11. (c) In Chancery, 1746, before Lord 

(a) Com. 337, 8 Vin. Ab. 229, pi. 14; JIardwieke, stated 2 T. R. 639, n.; and 
fseo also Awbrey v. Middleton, 4 Vin. see 1 Cox, 362. 

Ab. 460, pi. 16, 2 Eq. Ab. 497, pi. 16.] [(«/) As to this, see Jones v. Robinson, 

(A) As to indefinite devises, sec Ch. 3 C. P. D. 344.] 
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words "personal estate;” that therefore, when he had used words 
comprehending all his personal estate , and then made me of the word 
"estate” that word would carry a real estate . That the word 
“ whatsoever” was used hero, which was the samo as if ho had 
said of whatever hind it he ; and, if that hod been the ease, it 
would most cortaiuly have carried the real estate. Ho obsorved 
that Terrell v. Page was very material to tho present quostion, 
and he thought could not be distinguished: tho only difference 
was, in that case there was tho word “ other,” which lie did not 
think could distinguish it. If tiro devise lmd been, and all the 
rest and residue of my household goods , mortgages and all other 
estate , ho did not think the words would havo extended to tho 
testator’s real estate. 

So, in Jongsma v, Jongsma (<-'), where a testator gave to his 
executors “ all his goods, estates , bonds, debts, to bo sold.” The 
question was, whether this would pass a copyhold estato surren¬ 
dered to tho uso of the will. Sir Lloyd Kenyon , M. It., said that, 
according to tho caso of Tilley v. Simpson (/), wherever tho word 
“estate” or “estates” was restrained to personalty, it. was done 
upon tho ground of tho testator’s showing his intention by joining 
it with words which related to personalty only; but, on tho other 
hand, where such other words were in themselves sufficient to pass 
all the personal estate, then, in order to give some effect to (he word 
“ estate ,” it was holden to pass realty. In this ease, the word 
“ goods” seemed to be sufficiently comprehensive; and tho copy- 
hold, thoreforo, passed by tho word “ estates.” 

In Hogan v. Jachson (</), a testator, aft or commencing his will 
with the words “ as to my worldly substance,” devised certain 
lands to his mother M. for life: and, after giving certain lega¬ 
cies, to be raised out of thoso lands, concluded as follows:—“I 
give and bequoath unto my dearly-belovod mother M. nil tho 
remainder and residuo of all the effects , both real and personal , 
which I shall die p>ossessed of.” It was contended that the Avords 
“real effects” meant roal chattels, and that tho words “be¬ 
queath,” “effects” and “possossed,” wero applicable rather to 
personal than real property; hut tho Court held that tho clause 
amounted to a disposition of the whole of the testator’s real and 
personal estate. 

(/) Which, ho denominated Tiddg v. 
Simms. 

(g) Cowp. 299, 3 B. P. C. Toml. 388; 
[geo also Lord Torringion v. Bowman, 
22 L. J. Ch. 236, where there was no 
previous devise of land.] 

3 a 2 


CHAPTER XXII. 

Lord Hard- 
wide'8 re¬ 
liance upon 
tho fact, that 
tho other 
words were 
adequate to 
deBeribe the 
personal 
estate. 


“ Goods, es¬ 
tates, bonds, 

debts.” 


Residue of 
“ effects, real 
and per¬ 
sonal,” after 
an express 
devise of 
lands. 


{e) 1 Cox, 362; see also Smith v. 
Coffin, 2 H. Bl. 445 ; Roe d. Penicarden 
v. Gilbert, 3 Br. & B. 86 ; Churchill v. 
Libben, 9 Sim. 447, n.; [King v. Shrives, 
4 Moo. & So. 149, 5 Sim. 461.] 
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CHAPTER XXII. 


Remark on 
Hogan v. 
Jackson. 


“Goods and 
chattels, real 
and personal, 
as houses, 
&o.” 


Realty passed 
by the word 
“estates,” 
although the 
word was 
before used 
exclusively of 
the particular 
subject. 


WHAT GENERAL WORDS 

This is a strong decision, and has been much cited in subse¬ 
quent cases. [Then, and long after, it was held to be] clear that 
the word effects, without real, would not, proprio vigors, compre¬ 
hend land, though followed by the words, “ of what nature, hind 
or quality soovor” (A). 

In Grayson v. Atkinson (/), a testator, profacing his will with 
the expression, “ as to all my temporal estate,” gave certain 
legacies, and dirocted A. to sell any port of his real and per¬ 
sonal estate for the payment of his dobts and legacies; and, as 
to all the rest of his “ goods and chattels, real and personal, move¬ 
able and immoveable, as houses, gardens, tenements, share in the 
Copperas "Works,” &c., he gave the same to A. Lord Uardmcke 
held that this devise carried a foe, though he did not think that 
tho words “ goods and chattels, real and personal,” would have 
included tho lands, if the devisor had not gone on to explain 
himself by the subsequent words, “ as houses,” &c. (A); [“all the 
rest,” &e., ho thought plainly related to something mentioned 
beforo, and that mentioned before whioh ho was about to dispose 
of was, “ all his temporal estate,” which passed a fee when the 
testator had one.] 

In Fletcher v. Smiton (/), a testator, after dirooting all his 
debts to be paid, gavo to M., his wifo, all his household goods, 
&c., and a legacy and annuity; and then proceeded as follows:— 
“ The profits of my four shares in the Com Market during her 
life; also tho income and profit of my ostate as follows, during 
her life, as follows, my lands lying, &c., (enumerating thorn,) as 
also the residue of my personal estate to bo laid out in Bank 
Annuities; and then my wifo to liavo tho income, during her 
life only, of this and tho estates before mentioned; and after 
her decease, as follows:—I give to W. the income of my four 
shares in tho Corn Market for his natural life; and all tho rest 
of my estates, with all monies in securities, to be divided in equal 
shares, to” B. C., &c. The question was, whether the rever¬ 
sionary interest in tho shares of the Com Market, which wero 
freehold of inheritance, passed to B. C., &c. It was contended 
that it did not; for that tho word “estates” in the last olause 

(A) Camfivld v. Gilbert, 3 East, 516; &o., tho doviso would not have carried 

Doe d. Chillcott v. White, 1 East, 33; real estate, it is difficult to find a satis- 
Macnamara v. Lord Whitworth, Coop. factory ground for giving to the de- 
241; [ Doe d. Hick v. Dr mg , 2 M. & vise© the fee. His Lordship seems to 
Sel. 448; Doe d. Haw v. Earles, 15 M. have relied more upon the introductory 
&Wols. 450. But sec cases post, s. 6.] words for this purposo tlian is consist* 

(t) 1 Wils. 333. eut with later authorities. Sec infra. 

( k ) If, without the words houses, (l) 2 T. R. 656. 
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must have tlie same signification with the same word in tho first chaptebxxii. 
clause, where it could not possibly extend to the Com Market; " 

hut the Court, relying much on Tilley v. Simpson, held that tho 
reversion in feo passed. 

In Smithy. Coffin (»»), a testator, after prefacing his will with “Goodsand 
the words, “as to my worldly estato,” &c., and devising certain riSSro- 
freehold lands, gave and bequeathed all tho residue of his “goods ditj personal 
and chattels, rights, credits, personal and testamentary estate what - men tan/ <■*- 
soercr,” to his wife, for her own use and disposal. Tho real ^'”J^ 1<lto 
estato was held to pass. And where (n) there wero again tho 
prefatory expressions, “ as to my temporal estates and effects,” 
and a devise of all tho testator’s lands to J. Or., tho reversion in 
fee in those lands was held to pass to him under these words:— 

“And all tho rest and residue of my goods and chattels, personal 
and testamentary estate and effieets whatsoever, I givo and bequeath 
unto the said J. G., whom I make wholo and sole executor.” 

By confining the devise to personal estate, in tho two pre¬ 
ceding cases, tho words “and testamentary” would have been 
rendered inoperative. 

So, in Doe d. Andrew v. Lainchbary (o), where a testator said,— 

“As to tho little money and effects with which the Almighty 

has intrusted mo, I dispose thereof as follows;” and, after Residue of 

several devises of land, concluded thus:—“ And as to all the rest, 

residue and remainder of my money, stock, property and effieets, pern /, mul ^ 

of what kind or nature soevor, at the time of my decease, I to carry a 

leave and bequeath the same, and every part thereof, unto my fcc * 

nephew J. and my niece S., for to bo equally divided between 

them, share and share alike; and I do hereby also appoint my 

said nophew J., and my said niece S., executor and executrix, 

and likewise joint and equal residuary legatees,” &c.; it was held 

that real estate passed, which construction Lord Ellenboroayh 

considered to bo strengthened by tho circumstance of the testator 

having, in a preceding part of his will, directed money to bo laid 

out in the purchase of land, “to be added to his other adjoining 

property ,” which he said gave a standard of his meaning of the 

word “ property,” and showed that he meant by it real estate. 

[Much reliance was placed on this decision in Edwards v. “Freehold 
Barnes (p ), where a testator “ gave, devised and bequeathed to 

(m) 2 H. Bl. 446. Evans v. Walker , 16 Q. B. 28.] 

(») Roe d. Fenwarden v. Gilbert, 3 M 11 East, 290. 

Br. & B. 86 (the marginal note omits [(j») 2 Bing. N. C. 262. 

the material word); [see also Doe d. 
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CHAPTER XXII. 


goods, vliat* 
tcls, and 
other pro¬ 
perty," hold 
to pass copy* 
holds. 


11 Estate ” 
held to pass 
realty not¬ 
withstanding 
context. 


Circumstance 
of there being 
a prior dovise 
of lands. 


WHAT GENERAL WORDS 

[his wife all his freehold and leasehold, and all his money, securi¬ 
ties for money, Btock in government funds, goods, chattels and 
all other his property whatsoever and wheresoever, to hold the 
samo unto and for the use of his said wife, her heirs, executors,” 
&c. The Court of C. B. wero of opinion that copyholds, which 
had been surrendered to the use of the will, passed by the ex¬ 
pression “ all other his property.” 

A valuable judgment was delivered by Lord Brougham in a 
case (q), where a testator directed any shares ho might have in a 
vessel to ho sold “for the benefit of his estate.” And after 
making some specific devises of “ houses and lands,” in some of 
which the fee was not exhausted, and bequeathing to his wife 
certain specific chattels “ which slio had from her father’s ostato,” 
ho gavo “ all tho remainder of his estate that was then in his 
possession or might thereafter he his ” to his wife; and directed 
“ his estate,” after payment of debts and legacies, to bo “ kept 
togothor ” until the timo thereby appointed for “ dividing ” it; 
and declared his wife entitled, in a certain event, to onc-tliird of 
“ his personal estate.” It was argued that the trusts and pur¬ 
poses of tho will showed tho testator’s mind to be directed to 
personal estato only, and that ho had himself supplied a vocabu¬ 
lary for the interpretation of the term estate. Lord Brougham 
observod (in effect) that “ estate” meant both realty and person¬ 
alty, and that the realty was not to be excluded morely because 
thore was personalty upon which the term could operate; that, 
when realty was meant to bo excluded, tho expression personal 
estate was used; and that the will was to be construed reddendo 
singula singulis, by which method all parts of it became con¬ 
sistent ; so that there was not that clear intent on the will to 

* 

restrict the meaning of tho term estate which was necessary to 
provent its natural operation in comprising realty os well as per¬ 
sonalty. The unexhausted reversion was therefore held to 
pass.] 

In most of the preceding cases the will contained specific de¬ 
vises of land; a circumstance which, as before observed, always 
favours tho extension of tho subsequent goneral words to property 
of the same description; but the eases do not warrant the con¬ 
sidering the absence of the circumstance as conclusively esta¬ 
blishing the exclusion of real estate from suoh terms, though 
associated with words descriptive of personal property only. On 


[(//) Mayor, §c. of Hamilton v. Hodsdon , 6 Moo. P. 0. C. 76, 11 Jar. 193.] 
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the contrary, real estate has sometimes been held to pass in cases 
of this nature. 

Thus, in Tanner v. Morse (r), real estate was held to pass under 
the following words:—“ As to my temporal estate, I bequeath 
to my nephew T. (who was the heir-at-law) the sum of 50/.;” 
then follow several legacies: “ And all the rest and residue of 
my estate, goods and chattels whatsoever, I givo and bequeath 
to my boloved wife M. C., whom I mako my full and sole exe¬ 
cutrix.” Lords King and Talbot laid much stress upon tho words 
“ temporal estate,” in tho introductory clause, [to which it was 
said the words “ rest and residue ” must havo relation.] 

So, in Doe d. Wall v. Langlands (s), where a testator after 
giving several pecuniary legacies, bequeathed as follows : —“ to 
R. D., and E. "W., I give and bequeath the residue of my pro¬ 
perty, goods and chattels, to be divided equally between them, 
share and share alike; ” it was contended, that the word “ pro¬ 
perty ” was restrained by tho subsequent words, tho clause being 
read videlicet , “my goods and chattels ;” but Lord Ellenborough 
hold that tho more obvious and natural sense was, that they aro 
to bo taken cumulatively, that is, as property and goods and chat¬ 
tels, and, consequently, that tho real estate passed under tho 
former word. 

Again, in Doc d. Morgan v. Morgan if), whore a testator, after 
bequeathing two pecuniary legacies, devised as follows :—“ All 
my property and effects of all claims that I shall have, I givo to 
my brother J. H., but my mother is at liborty to givo 1,000/. of 
my proporty where she please.” It was contended, that tho gift 
of the pecuniary legacies, tho use of tho word “ effects ” con¬ 
junctively with .“property,” and the clause respecting tho 1,000/., 
showed that the testator, by the latter term, intended to donoto 
personal estate only; but tho Court held that tho real estate 
passed. 

A similar construction prevailed in Doe d. Evans v. Evans («), 
where a testator, after bequeathing certain articles of personal 
estate, gave, bequeathed and devised to his wife A., all his 


CnATTEEXXII. 


Although no 
such doviso, 
lands passed 
in following 
eases. 

Residue of 
"estate, goods 
and chattels." 


Residue of 
“my pro¬ 
perty, goods 
and chattels." 


—— “all my 
property and 
eifects." 


(r) Cas. t. Talb. 284, [3 P. W. 205; 
see also Lumley v. May, Pre. Oh. 37.] 
(») 14 East, 370. 

(£) 6 B. & Or. 512, 9 D. & Ry. 633; 
Bee also Bradford v. Bel field, 2 Sim. 264. 

(«) 9 Ad. & Ell. 720, 1 Ter. & 1). 
472; [and in D'Almaine v. Moseley , 1 
Drew. 633, Kindersley, V.-C., said ho 
thought no indication of intention was 


afforded by tho absence of a previous 
gift of real estate. It seems also, from 
the case in the text, and Dotson v. Boir- 
ness , L. R., 5 Eq. 404, that such words 
as “wheresoever tho samo might be," 
&c., arc not (os sometimes argued) to 
be understood as showing that tho tes¬ 
tator contemplated shifting or change¬ 
able property only. 
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WHAT GENERAL WORDS 


CHAPTER XXII 


“All tlio 
rest.” 


General rc- 
inurk on pre¬ 
ceding cases. 


. money, securities for money, goods, chattels, estate and effeots, 
of what nature or kind soever, and wheresoever the same might 
or should he at the timo of his death. 

[In At tree v. Attrcc (r), a testatrix gave a certain house and 
garden (which were leasehold) to A., then bequeathed several 
pecuniary legacies, and proceeded, “And all the rest to ho 
divided between the daughters of B.” It was held by Sir J. 
Romft/y , that “rest ” included the rest of all tho property, real 
as well as personal. And in Smyth v. Smyth (y), where a testa¬ 
tor made his will thus, “ I give to A. 100/., also to B. 50/.; and 
lastly, I give my sheep and all the rest, residue, moneys, chattels 
and all other my effects to bo equally divided among my four 
brothers, (naming them) whom I appoint executors;” it was 
held by Sir R. Matins, V.-C., that “rest and residue” wore 
sufficient to cany real estate, and wero not cut down by the 
subsequent enumeration. Indeed, he thought the realty would 
pass under the word “effects” alone.] 

Tho last five eases are certainly important authorities, and 
[with others since decided (c),] they demonstrate tho inclination of 
the Courts at tho present day, to hold lands to pass under words 
capable per se of comprehending them, notwithstanding their 
association with terms applicable to personalty only. To recon¬ 
cile all tho eases would require the adoption of somo very subtlo 
and unsubstantial distinctions; but tho preceding review will 
convince the reader of the necessity of withholding implicit re¬ 
liance from somo of the early decisions in wilich the restricted 
construction prevailed. [Tho old rule is in fact reversed; for it 
is now settled that w'ords such as “ property ” and “ estate,” 
capablo of including real with personal estate,, will not bo de¬ 
prived of their full force without evidence that they were in¬ 
tended to be used in a more confined senso (a), whereas formerly 
tho burden of proof was on the other side (/»).] 


Devise asso- III. Sometimes w T ords adequate to comprise land have been 


[(*) L. R., 11 Eq. 2S0. 

(»/) 8 Oh. I). 5GI. As to tho word 
“ ciiccts,” vide post., 8. G. 

(r) Midland (aunties Ibtihnnj Company 
v. Ostein, 1 Coll. 74 ; O'Toole v. Browne, 
3 Ml. & HI. 572, (in which it wus de¬ 
cided that under 1 Viet. c. 2G, uftcr-pur- 
cluiBcd lauds passed by similar words); 
J’ntterson v. Jluddart , 17 Deav. 210; 
lie Greenwich Hospital, 20 ib. 458; Gyett 
v. Williams, 2 J. & H. 420; Hamilton 


v. Buck-master, L.R., 3 Eq. 323 (in none 
of which was there u devise of lauds 
specifically); Footncr v. Cooper, 2Drew. 
7; Meedsv. Wood, 19Boav. 210; Ifatcks- 
trorth v. Ilawksuorth, 27 Beav. 1; Bob- 
son v. Botniess, L. It., 5 Eq. 404. 

(a) See per Bayley, J., Doc v. Morgan , 
G B. & Cr. 512; 1‘attcrson v. lluddart, 
17 Beav. 212. 

(4) See per Trevor, O. J., Shaw v. 
Bull, 2 Eq. Ca. Ab. 320, 321.] 
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confined to personal estate, from tlioir association with tho lega¬ 
tee’s nomination to the executorship, which has been considered 
as explanatory and restrictive of the general expressions to that 
speoies of property which was connected with the character of 
executor. 

As in Shaw v. Bull (c), where one seised in feo of five mes¬ 
suages, by will devised two to his wife for life, remainder to his 
two daughters in fee; the third messuage to his wife and her 
heirs; the fourth to his wife and her heirs, she paying his lega¬ 
cies, in ease his goods and chattels did not answer them all; 
and, if she did not make provision for the payment of his lega¬ 
cies in her lifetime, that it should be lawful for the legatee, after 
her death, to sell the said messuage, to satisfy the legacies out 
of the vnluo thereof. Then followed this clause, on which tho 
question arose :—“ And all the overplus of my estate to bo at 
my wifo’s disposal, and make her my exocutrix.” Blcncowc, J., 
said, if ho had at first devised to his wife all his estate, this (tho 
fifth) house would have passed to her ; but comparo this clause 
with the subsequent words, “ and I mako her my executrix,” it 
shows that his intent was to grant her such estate as she was 
capable of as executrix. lie considered “overplus” to refer to 
the price of the house, after payment of legacies. 

It is to bo observed, however, that this construction renders 
tho words in question nugatory, since the appointment of tho 
wife to bo executrix was itself, in the then stato of tho law, a 
disposition of tho whole personal estate; a species of argument 
to which great attention is paid at this day, for in modern cases 
no principle is more conspicuous than an anxiety to give effect 
to every word o£the will. It is impossible to reconcile this case 
with tho general current of authorities {d). 

Although it is indisputably cloar that the word lands will 
carry real estate, notwithstanding it be collocated with words 
descriptive of personal property only (r); yet in several early 
cases (/) it has been decided, that where a testator appoints 
another executor of all his goods, lands, &c., he refers to such 
lands as the person may take as executor, namely, leaseholds; 
aud accordingly real estate does not pass. Thus, in Piggol v. 
Pcnrice (g), freehold lands were hold not to pass under the 

(c) 12 Mod. 592, 2 Eq. Ca. Ab. 320, (/) 1 Roll. Ab. 613, 1 Eq. Ca. Ab. 

pi. 8. 209, i> 1. 12; sco also Clements y. Cassye , 

(nf) See Noel v. l£oy, 5 Mad. 38, stated Noy, 48. 
next page. (y) Pro. Ch. 471,1 Eq. Ca. Ab. 209, 

(<?) Jtoe d. Walker v. Walker , 3 B. & pi. 13. 

P. 375, stated post, p. 748. 


CHATTEL XXXI. 

elated with 
nomination to 
cxccutorsbip. 


“ Overplus of 
my estate” re¬ 
stricted to 
personalty by 
this associa¬ 
tion. 


Remark on 
H/tdtv v. Bull. 


“ Executrix 
of all my 
goods, lands 
and chattels.” 
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WHAT GENERAL WORDS 


CHATTEBXXII. 


“Executor of 
till my lands 
for ever ami 
leasehold pro¬ 
perty,” not so 
restricted. 


“All the pro¬ 
perty I may 
die possessed 
of,*'held to 
include land. 


words, “ I make my niece executrix of all my goods , lands and 
chattels” although, the testator had no leaseholds (A). It was 
said that by this construction the word lands was not (as ob¬ 
jected) useless, and to be rejected; for that, in all probability, 
there might be rents in arrear of those lands, which would pass 
to the niece by her being made executrix. This explanation, 
however, fails to show that any efficient signification was given 
to the word “lands,” since it is clear the executorship would 
have entitled the niece to the arrear of rent. Tho word “ chat¬ 
tels,” too, was sufficient to pass any leasehold lands of which 
tho testator might have been possessed at his death. 

In Doc d. Gillard v. Gillard (/), real estate was hold to pass 
under tho words, “ I do make, constitute and appoint It. Gr. my 
whole and sole executor of all my lands for ever , and leasehold pro¬ 
perty hore or at Becston.” Tho question principally agitated 
was, whether tho restrictive words “ hero or at Becston,” applied 
to both freehold and leasehold, or to leasehold lands only; and 
it was held that they were confined to the latter, and that the 
devise of the freehold lands was general, without any local 
restriction. 

Whatever opinion may bo formed of the caso of Piggot v. 
Pcnrice , it is not necessarily overruled by this case, whero the 
will contained additional expressions, strongly aiding the con¬ 
struction adopted. 

So, in Noel v. Hoy (/,•), a copyhold estate surrendered to tho 
use of tho will was held to pass under tho following disposition: 
“In respect of worldly affairs, I cannot better manifest my 
love and attachment to my family, than in- nominating (which 
I hereby do) my dearly beloved and most amiable wife A. F. M., 
the sole executrix of this my will, thereby bequeathing to her all 
the property of whatever description or sort that I may die pos¬ 
sessed of to be by her appropriated in any manner she may 
think proper, for the maintenance of herself and such of my 
children,” &c. Sir J. Leach , V.-C., thought that the criticism 
upon the words “ possessed of,” and “ appropriated,” on which 
had been founded the argument for excluding the copyholds, 
was too nice. 


(A) This circumstance does not seem Eldon's judgment in Wright v. Atkyns, 

to be very material; for, as such a be- os reported Coop. Ill, see p. 123; but 

quest operates upon all the leaseholds os to which seo Ch. XXIX. 
of the testator at his death , tho fact of (0 6 B. & Aid. 785 ; and see Marrct 

his having or not having any such at v. Sly, 2 Sid. 75, ante, p. 357, n. 

that period, does not mark his intention (It) 5 Mad. 38. 

at the making of tho will. See Lord 
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Again, in Thomas v. Phelps (/), where the testator, as to his 
worldly estate, gave, devised and disposed of the same as follows: 
and then, after giving some pecuniary legacies, proceeded in 
these words:—“I also givo and bequeath the lease of tho col¬ 
liery of L. to my son J. F.; him and my daughter E. F. I do 
make, constitute and appoint my joint executor and executrix of 
this my last will and testament, of all that I possess in any way 
belonging to me, by them freely to be enjoyed or possessed of ichat - 
soever nature or manner it may be, only my household furniture, 
which I givo to my daughter who lives tho longest single, and 
after her deceaso or marriage to be sold and equally divided be¬ 
tween my remaining children,” &c. Sir J. Leach , M. R., held, 
that the real estato passed by this devise, tho words being 
equivalent to a gift of all the testator’s property, llo observed, 
that tho exception of tho household furniture was of little 
weight; for where tho prior words imported real as well as per¬ 
sonal estate, it mattered not that tho exception to the gift hap¬ 
pened to bo of personal chattels only (m). 

So, in Doe d. Pratt v. Pratt (u), where a testator directed that 
his debts and funeral expenses should be paid by his oxecutor 
thereinafter named; and after giving two life annuities of 
21. 10a. each, and a legacy of 5s. to J. F., his heir-at-law, ho 
appointed W. F. whole and sole executor of all his houses and lands 
situate at F.: it was hold, after an extonsivo review of tho autho¬ 
rities, that tho houses and land at F. passed to W. F., and that 
he took an estate in fee. 

These cases evince that little attention is now to bo paid to tho 
circumstance of tho association of the devise with tho appoint¬ 
ment of the devisee to the executorship, as confining it to per¬ 
sonal estate, if the words of the devise will fairly bear a wider 
construction; and Thomas v. Phelps also shows that an exception 
of articles of personalty affords no ground for cutting down the 
general words of the devise. 

IV. The introduction of limitations and expressions inappli¬ 
cable to real estate has sometimes been made a ground for 

(/) 4 Rm 348. Coltman , 12 Sira. 688, 608, 603; and 

[(mi) Seo also Stcignes v. Steigncs , sco llolham v. Sutton, 15 Vest. 319, and 
Mos. 296; such an exception, though other cases cited therewith, post, Ch. 
of littlo weight to show what is ex- XXIII.; Marshall v. Hopkins , 15 East, 
eluded (see however Vatnfield v. Gilbert. , 309.] 

3 East, 516, 2 M. & Scl. 454), is strong (»j 6 Ad. & El. 180; [and sco Doe d. 
to prove what is intended to he in- Hickman v. Hazleu-ood, ib. 167; Hag 
eluded in tho gift from which tho v. Haveron , 12 Sim. 200, stated post, 
exception is made; sec Davenport v. p. 740.] 
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“All that I 
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ceding cases. 
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tations, where 
restrictive. 
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CHATTER XXII. 


“Estate,” re¬ 
strained to 
personalty by 
the nature of 
the trusts. 


WHAT GENERAL WORDS 

excluding such estate from words of general description, capable, 
ex vi terminorum, of comprehending property of that species. 

In Doe d. Spearing v. Buckner (o), a testator prefaced his will 
with the words, “As to my estato and effects, both real and 
personal, I dispose thereof in manner following.” Then, after 
giving somo pecuniary legacies, and an annuity, which he 
charged on a freehold messuage in "W., he concluded as follows: 
—“ All the rest, residue and remainder of my estate and effects 
of any and what nature or kind soever or wheresoever, I givo 
and bequeath the same unto C. B., and J. R., their executors or 
administrators, in trust that they shall from time to time add the 
interest thereof to the principal, so as to accumulate the same, as 
it is my will that the said residue shall not bo paid or payable, 
but at the time and in the manner and to the several persons, as 
the said principal sum of 4,0001. (which was a legaoy before 
given) is beforo directed to be paid.” It was held, notwith¬ 
standing the introductory words, that the real estate of the tes¬ 
tator did not pass under this clause. Lord Kenyon observed, 
that the limitation to executors and administrators, and particu¬ 
larly tho direction to add tho interest thereof to the principal, 
wore wholly inapplicable to a real estate. 

So, in Doe d. Harrell v. Harrell (p), a testator gave certain 
pecuniary legacies; and after payment thereof, and of his just 
debts, funeral, testamentary and incidental oxponses, gave and 
bequeathed all the rest and residue of his estute and effects what¬ 
soever and wheresoever unto A. and B., their executors , adminis¬ 
trators and assigns, upon trust that they should out of such re¬ 
sidue of the monies and effects that he should die possessed of, 
carry on, manage and cultivate tho farm then in his possession, 
for the remainder of his term, for the joint advantage of his 
children (naming them), and at the expiration of the said term, 
upon further trust to sell such residue of his estate and effects, or 
such effects as should then be upon his farm, and divide tho money 
among his five children. It was held that, notwithstanding tho 
generality of the words, the nature of the trust clearly showed 
that tho testator meant to bequeath his personal property only. 
It was said, that by directing the trustee at the expiration of his 
term, to sell such residue of his estate and effects, or such effects 
as should- be upon his said farm, tho testator had himself furnished 
a comment upon tho words, “tho residue of his estate and 


(o) 6 T. E. 610. 


(j>) 6 B. & Aid. 18. 
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effects,” and manifested that by those words ho meant only such 
estate and effects as constituted personal property. 

[Tho case of Pogson v. Thomas (q) is probably referable to 
this prinoiple. A testatrix, after making some specific devises 
to certain persons, “their heirs, executors, administrators, and 
assigns, according to tho different tenures, and bequeathing a 
sum of money to trustees, “their executors,” &c., declared that 
“as to all the residue of her ostato and effects wheresoever and 
whatsoever, she gave and bequeathed tho same” to the said 
trustees, “ their oxocutors, administrators and assigns,” in trust 
for her sons equally; or if but one son, then in trust for him, 
“ his executors and administrators.” The Court of C. P. (r), on 
a case from Chancery, certified (in effect) that real estate was 
not included in tho residuary gift. 

In Doc v. Harrell (s), Lord Tenterden said, that tho circum¬ 
stance of tho limitation being to executors and administrators 
and not to heirs, though not to bo altogether rojoctod in con¬ 
struing a will, was not very strongly to bo relied on. In Pogson 
v. Thomas , tho testator had used the word “ heirs” in previous 
devisos, unequivocally relating to real estate; and tho contrast 
deserves notice (t); but it appears insufficient of itself to support 
tho decision. 

At all events] tho mere introduction into some of the clauses 
relating to tho subject-matter of disposition, of expressions in¬ 
applicable to real property, will not in all cases confine tho word 
“ estate” to personal estate. 

As in Poe d. Burldtt v. Chapman (it), where a testator devised 
specifically certain ports of his real and personal property, and 
then devised and bequeathed all the rest and residue of his estate, 
of what nature*or hind soever, to C. for life; and, after her de¬ 
cease, directed that the samo should bo divided between cer¬ 
tain persons; providing that, in caso of their dying bofore their 
boing ontitled “ to hare and receive ” their shares, their children 
should stand in the place of his or her parent; and that tho 
share, on a certain event, should be paid to their guardians; it was 


CHATTER XXII. 


Residue of 
“ostateand 
effects to 
trustees, their 
executor a,'* 

&e, held not 
to includo real 
estate. 


Remark ou 
Pogaou v. 
Thomas. 


“ Estate” not 
so restrained. 


Inapplicable 
expressions 
not restrictive 
of words 
“ residue of 
my estate.” 


[(y) 6 Bing. N. 0. 337; see per 
Shadtcell, V.-C., 12 Sim. 204. A gift 
of land to A., his executors, &c., will 
givo A. the fee, Rom d. J 'ere v. llill, 
3 Butt. 1881, Feame, Posth. 144. 

(»■) Abscnte Tindal, C. J. 

{») 5 B. & Aid. 18 ; see also O'Toole 
v. Brotvn, 3 Ell. & Bl. 572; Patterson v. 
JIuddart ,' 17 Bcav. 210. So a limitation 


to “heirs and assigns,” will not pre¬ 
vent a gift of “ property,” including 
personal estate, Robinson v. Webb, 17 
Boav. 200. 

(t) Buchanan v. Harrison, 31 L. J. 
Ch. 74 ; 8 Jnr. N. S. 965 ; Tong leg v. 
Langley, L. R., 13 Eci. 133.] 

(«) l II. Bl. 223. 
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onAPTEExxn. contended, that those provisions being applicable to personal 
estate only, the devise must be restrained to such estate; but 
Lord Loughborough and the Court of C. P. held that they could 
not so restrain the goneral and comprehensive terms used, and 
therefore that the real estate passed. 

The expressions in this oose were similar to some of those on 
whioh the argument for the restricted construction was founded 
in Doc v. Buckner; but it wanted others. Another difference 
between tho cases is, that thoro all tho proceding gifts related 
to personal estate, exoopt, indeed, an annuity, which was chargod 
on a froohold messuage; but, in Doc v. Chapman , there were 
devises of land in a prior part of tho will. In Doc v. Buckner , 
inteSionto aU however, the testator, in the exordium to his will, intimated an 
whole catato° ^ en ^ on dispose of all his real estate, whioh did not occur 
in Doe v. Chapman. This circumstance, it will be observed, lias 
had various degrees of importance assigned to it. Most of the 
Judges who have held tho real estate to pass, have thrown it 
into the argument. It certainly shows that tho testator com¬ 
menced his will with tho intention not to die intestate with re¬ 
spect to any portion of his property; but does not supersede tho 
necessity of that intention being subsequently carried into effect 
by an actual disposition (;r). 

Tho cases undor consideration often present questions ex¬ 
tremely embarrassing to a Judge or practitioner, and different 
minds will almost unavoidably form different opinions as to tho 
weight to bo asoribed to particular expressions or circumstances 
of inapplicability as excluding tho real cstato (g) ; of which we 
have an instance in tho noxt caso, whero two Judges camoto 
opposite conclusions on tho same will. 

Diversity of In Newland v. Majoribanks (s), a testator having real estate 
opinion on the * n J amaica > by his will, after charging his debts upon his real 
ex «ludmg estate, bequeathed certain pecuniary legacies; and, as to all the 


Remark on 
Doc v. Chap¬ 
man. 


As to clauso 


[(x) Seo 2 Ed. 145, n. (a ); Gulliver 
v. Foyntz , 3 Wils. 141, 2 W. Bl. 72G; 
Smith v. Coffin, 2 H. Bl. 450; Grayson 
v. Atkinson, 1 Wils. 333; Foeock v. 
. Bishop of Lincoln , 3 Br. & B. 41; Doc 
v. Gilbert, ib. 85; Saddler v. Turner, 
8 Ves. 617 ; Doe v. Dring, 2 M. & Sel. 
448, 456 ; Bradford v. Bel field, 2 Sim. 
272; Sutton v. Sharp, 1 Russ. 149; 
mice v. mice, 7 Bing. 664; and par¬ 
ticularly Hughes v. Pritchard, 6 Oh. 
D. 24. The absence of such a clause 
was relied ou in Boe v. Yeud, 2 B. & P. 
N. R. 214; Doe v. Bout, 7 Taunt. 79, 


84; hut stated by Lord Hardwicks in 
Crichton v. Symes, 3 Atk. 61, to afford 
no indication of intention.] 

(y) The present chapter exhibits tho 
necessity or perspicuity in this particu¬ 
lar. If the testator intend the will to 
bo confined to personal property, it 
should bo clearly so expressed; and, 
if not, as is moro generally the case, 
words technically adapted to describe 
the real estate should bo employed; 
and in every case general equivocal 
expressions are tp be avoided. 

(z) 5 Taunt. 268. 


PDF Compressor Pro 


CARRY REAL ESTATE. 

rest, roskhie and remainder of his estate, of what nature, or liind 
the same might he, and of whioli he might he possessed or in¬ 
terested in at the time of hiB decease, he gave, dovised and 
bequeathed the same to A., B. and C., their heirs and assigns, 
for ever, upon trust to place the same in some publio or private 
fund upon good security, and to receive tho annual interost or 
produoe thereof for ten years, in trust to place the same out again 
annually, so that the interest might become a principal; and 
that, at the expiration of such ten years, then that his trustees, 
their heirs or assigns, or tho major part of them, should pay and 
apply the annual interest of the whole of the principal money in 
tho erection of a frec-scliool. Sir James Mansfield, C. J., was 
of opinion, that though the words used were sufficient to com¬ 
prehend the realty, yet that they were restrained to personal 
estate by the subsequent part which referred to personalty only. 
“Land (ho said) could not be placed out, nor securities changed.” 
Ilcath, J., on tho contrary, thought that tho words wore insuf¬ 
ficient to control the preceding doviso; but as the learned Judgo 
was of opinion, that tho trustees took a term of ten years only, 
which were expired, it was unnecessary to decide the point. 

[Modern decisions have placed this question on a surer foot¬ 
ing. Thus, in Saumarez v. Saumarcz (a), a testator, after giving 
certain directions about his dwolling-houso, gave to his son It. his 
freehold land in D. (without words of limitation), and directed 
that the residue of his property, which ho might leave at his 
death, might bo divided between him and his two sisters in 
equal proportions, subject to the following restrictions. The 
testator then directed his son’s portion to be placed in tho namos 
of trustees, and the interest to bo paid to him (he being already 
tenant for lifo of# the land). After his death his share to bo 
divided between his children, and placed in tho names of trustees, 
with a power to employ the interest for their maintenance and 
part of tho capital for their advancement; and at their age of 
twenty-five to transfer the wholo to them: with certain ulterior 
limitations in case E. died without issue. Lord Cottcnham, 
notwithstanding the inapplicability of the trusts to real estate, 
held that the reversion of the estate in D. passed by the residuary 

[(a) 4 My. & C. 331. Soe also 029 ; Fullerton v. Marlin, 22 L. J. Ch. 

Morrison v. Hoppe, 4 De G. & S. 893, 17 Jur. 778 ; Streatfield v. Cooper, 

234 ; Stokes v. Salomons, 9 Marc, 75 ; 27 Bcav. 338 ; Morris v. Lloyd, 3 II. & 

Hunter r. Fugh, 4 Jur. 571; Mayor, 0.141; Hamilton y.Buckmaster, 1 L.'R., 
$c. of Hamilton v. Hodsdon, 6 Moo, 3 Eq. 327 ; Lloyd v. Lloyd, L. 11., 7 
P. 0. C. 76, 11 Jur. 193, stated ante, Eq. 458. 
p. 726 ; HAlmabicv. Moseley, 1 Drew. 
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GHATTEB xxn, 


Trusts appli¬ 
cable exclu¬ 
sively to 
personalty 
held to pre¬ 
vent roalty 
passing. 

Conrd v. ITol- 
demeas. 


[clause, and that the trusts and limitations must he applied dis- 
tributively to the real and personal estato. “In considering 
gifts of residue,” he said, “ whether of real or personal estate, 
it is not necessary to ascertain whether the testator had any 
particular property in contemplation at the momont. Indeed, 
such gifts may ho introduced to guard against the testator having 
overlooked some property or interest in the gifts particularly 
described. If he meant to give the residue of his property, be 
it what it may, it is immaterial whether he did or did not know 
what would be included in it; and if so, it cannot make any 
difference that such ignorance is manifested upon the face of the 
will, unless the expressions manifesting it are sufficient to prove 
that the testator did not intend to use the words of gift, in their 
ordinary, extended, and technical sense.” And, applying him¬ 
self to the particular will before him, ho said: “The circumstance 
of tho testator using expressions and giving directions appli¬ 
cable only to the personal estate may prove that ho did not at 
the time consider or was not aware that this foo would bo part 
of the residue; but if such knowledge be not necessary, as it 
certainly is not, to give validity to the devise, the absenco of it, 
though so manifested, cannot destroy the operation of the general 
intent of passing all the residue of his property.” 

Nevertheless, in Coanl v. IToldcrness (/>), where a testator, 
after bequeathing some legacies, “gave, bequeathed, and dis¬ 
posed of all estate, effects and property whatsoever and wheresoever, 
which ho was then or should at his decoaso bo possessed of or 
entitled to, or over which he had any right or power of disposi¬ 
tion, to A., B. and C., their executors and administrators, on trust 
to divide into five equal parts or shares; ” and then gave direc¬ 
tions rospocting the income and principal of the respective parts 
or shares or legacies, and the balance, after deducting certain spe¬ 
cified sums; and as to one share (intendod for a son who was 
absent), he provided that ho should claim it of tho testator’s 
executors, or the survivors, &c., or other his legal personal repre¬ 
sentative for the time being witliin a given period, with directions 
to accumulate the share in the meantime. Sir J. Itomilfg, M. R., 
admitted that the words “ estate, effects and property ” taken 
alone were sufficient to include real estate, and that it lay on the 
heir to show that they were cut down; but ho held that this 
was shown by tho whole context, and that only personal estato 


[(A) 20 Beav. 147. 
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[was included. Ho relied on the absenco of any word peculiarly 
applicable to real estate, as “ heir,” “ deviso,” “ rent,” or tho 
like; on the limitation to executors and administrators (e) ; on 
the use of other terms, stated above, especially adapted to per¬ 
sonal estate; and on the authority of Doe v. Buckner (<l) ; and 
notwithstanding Lord Cottenham’s clear statement of tho ground 
of his own decision in Saumarez v. Sau/narez , tho M. 11. referred 
it to the preceding gift for life oE tho D. estate, as showing 
that the testator actually intonded to includo tho reversion in 
the residuo (r 1 ).] 

In some cases where the words of the deviso to trustees liavo 
been sufficiently amide to include real estate, but the trusts lrnvo 
applied to personalty only, tho legal estate in the realty has 
been held to pass by tho devise, with a resulting trust to tho 
heir. 

As in Dunnage v. White (/), where tho testator, after do vising 
certain real estato, and bequeathing somo pecuniary legacies, 
prooeeded as follows :—“ And all the rest, residue and remainder 
of my estate or effects, whatsoever and wheresoever , of what 
nature or kind soever , I give, devise (//), and bequeath unto my 
said trustees and executors after named and appointed, upon tho 
trusts following; that is to say, that they my said executors do 
and shall, as soon as may be conveniently after my decease, 
make sale and absolutely dispose of my household goods and 
stock in trade , by public auction, for tho most money that can bo 


CnAPTEB XXII. 


Sir J.Itomil/y's 
view of Sau- 
marcs v. San- 
mares. 


“Estato or 
off cots’ ’ hold 
to includo 
land, but 
trusts of will 
confined to 
personnlty. 


y 

[(c) But sco per Lord Tmtcrden in T)oe 
v. Harrell, 5 B. & Aid. 18, anto, p. 732. 

(il) 6 T. R. G10. But of this case 
it was said by Sir It. Kindcrsley, in 
Fullerton v. Martin, 22 L. J. Cli. 894, 
that it would be decided differently at 
; day, and that tho grounds 
of Lord Kmyon's decision would not 
now be sufficient to warrant such a 
conclusion. 

(<■) In support of this view of Lord 
Cottenham's decision tho M. R. cites 
Turner, V.-C., in Stokes v. Salomon«, 9 
Hare, 83, where the V.-C. says that 
the prior gift showed that tho testator 
had “ real estate ” in his mind. This 
is translated by the M. R. into “ that 
estate,” If this is tho truo view of 
Satunarez v. Suumarez tho decision was 
of course: yet on another occasion tho 
M. R. said it was a 4 • very strong’ ’ one, 
19 Beav. 224. Other judges havo not 
agreed with tho M. R. in his view of 
the decision. It was relied upon by 
Turner, V.-C., in Stokes v. Salomons 

J.—VOL. I. 


(where there was no prior gift of land 
or real estate); and was thus referred 
to by Wood, V.-C., Jluchanan v. Har¬ 
rison, 31 L. J. Cli. 82; “Lord Cutlcn- 
ham says, and I entirely follow tho 
reasoning, that whoro the testator used 
the word property ho only meant per¬ 
sonal estate, but ho did mean to dis- 
poso of all his property whatever it 
was. He believed ho was passing tho 
wholo of liis estate, but believed it was 
personal property. ’ ’ ] 

(/) 1 J. & VV. 383. [See also Lang¬ 
ley v. Langley, L. R., 13 Eq. 133; with 
wliicli of. Hamilton v. Buekmaster, L. 
R., 3 Eq. 327.] 

(g) That this word, when applied to 
effects alone, will not carry real estates, 
sco Cain field v. Gilbert, 3 East, 51G; [but 
seo rhillips v. Beal, 23 Beav. 25. Con¬ 
versely, the word “ bequeath” will not 
be sufficient to confine the effect of a 
gift otherwise capable of including real 
estate, Whicker v. Hume, 14 Beav. 518; 
Gyett v. Williams, 2 J. & II. 43G.] 

3 B 
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CTIAirUB XXII 


Resulting 
trust for the 
heir. 


. hod or gotten for the same; and also do and shall, with all oon- 
' veniont speed, collect in all debts due and owing to mo at the 
time of my decease, together with all monies owing or belonging 
to me upon mortgage, bond, bill, note, specialties, simple con¬ 
tract, or otherwise howsoever; and when the samo shall be so 
collected and got in, to divido the same into six parts or shares, 
and to pay the same, when so divided, in manner following; 
that is to say, four equal sixth parts thereof to certain persons 
named, and the remaining two-sixth parts thereof to invest in 
the public stocks or funds,” &c. Sir T. Plumer, M.B., held it im¬ 
possible not to construe the devise as comprising the real estate; 
but that the testator having given both the real and personal 
property to tho trustees, and having only said what was to be 
done with tho personalty (for not a word of the disposition of 
the beneficial interest roferred to real estate), the consequence 
was the trust of tho realty resulted to the heir-at-law (//). 


V. In somo cases, real estate has been held to pass under 
words, even more vague and informal than any which have yet 
-HuWl l> een tho subject of consideration. Thus, in Jfopeirell v. Aclc- 
laml (/), whoro tho testator dovised as follows:—“ I deviso all 
11 Whatsoever my lands, tenements, and hereditaments to A. Item, I deviso 
Ltrfore 1 ^. 1104 a ll my goods and chattels, monies, debts, and whatsoever else I 
posed of.” have (in the world (/•) ) not before disposed of to the said A., 
he paying my debts and legacies; and make him executor.” 
Trevor, C. J., held, that by theso words an estato in fee passed; 
for it could not have any effect upon the personal estato, be¬ 
cause that was given away as fully as possiblo by the words 
precedent; therefore it must extend to the remainders in the 
real estate. c 


Real estate 
held to pass 
by vague 


The reasoning of the C. J. deserves attention, though the 

point seems not to have been necessary to the construction that 

the devisee took a fee; for the prior deviso was clearly adequate 

to carry all the lands, and the charge upon tho devisee would 

enlarge his estate in those lands to a fee (/). 

“ All I am So, in Jlnxtep v. Brooman (m) , the words “all I am worth” 

■worth,” held w * 

to carry land. (/ t ) It seems to have been overlooked trustees could operate. 

in this ease, that tho freehold farm, in (i) Salk. 239, 1 Com. 164. 

respect to which the question arose, (h) These words do not occur in 

had been contracted to be purchased Salkeld. 

by tho testator before he made his will, It) See post, Chap. XXXIII. 
but had never hem conveyed to him; so \ni) 1 B. C. C. 437. So, as to the 

that there was no legal estate in the words ”1 make A. my sole heir;” 

testator upon which that port of tho Taylor v. Webb, Sty. 301, 307, 319; 2 

decision which gave the estate to tho Sid. 75, ante, p. 357, n. 
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were held to oomprise land in the will of a very illiterate testator 
in these terms:—“ This being my last will and testament, I give 
and bequeath to Mary, daughter of M. II., and likewise to the 
son and daughter of S. T., all the overplus of my money; and 
likewise beg of my executor that ho will pay into the hands of 
the above children’s friends all the money that is due to mo on 
settling my father’s account. Friday: I givo and bequeath to 
them all I am worth , except 20/. which I give to my executor, 
M. T. B.” 

This cose may be considered as exhibiting tho extreme point 
to which tho decisions have gone, in applying general informal 
words to real estate. Nothing could be more comprehensive or 
more unteclmical than tho expression hero used. The ease was 
cited with approbation by Gibbs, C. J., in Doc v. float (/<), [and 
by the Court of Exchequer in Davenport v. Colt man (o), whoro 
it was said never to have beon doubted. Tho only apparent 
exception is a dictum of Sir E. Suydcn, to tho effect that it 
might be a little difficult to support it (/»).] 

In Pitman v. Stevens (q), the testator devised as follows:—“ I 
givo and bequeath all that I shall die possessed of, real and per- 
sonal, of what nature and hind soever, after my just debts are paid: 
I do hereby appoint P. my residuary legatee and executor 
and, in a subsequent part of his will, he desired his legatee and 
oxeoutor to let his sister be interred in a certain vault, and re¬ 
commended him to do something handsome for the testator’s 
brother-in-law at his death, or when ho should want anything 
to live on: it was held that P. took a fee in the real estate. 

In Barclay v. Collett (■/•), it was held, that a deviso to trustees 
of the residue of the testator’s real and personal estate comprised 
a freehold messuage, not included in tho specific dovises of the 
will, though the trusts expressed were so indefinite and uncertain 
as to render it impossible for the trustees to act without the aid 
of a Court of Equity. 

So, in Wilce v. Wilce («), where a testator commenced his will 
as follows:—“ As touching such worldly property, wherewith it 
hath pleased God to bless me in this world, I givo, devise and 
dispose of the same in the following manner and form.” He 
then proceeded to moke several dispositions of land and goods, 
and concluded with the following residuary clause:—“ All tho 

'») 7 Taunt. 81, ante, p. 717. (?) 15 East, 505. 

k (o) 9 M. & Weis. 481. (r) 6 Scott, 408, 4 Bing. N. G. C58. 

’p) 1 D. & War. 439.] (*) 6 M. & Pay. 682, 7 Bing. 664. 
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chapteb xxn. rest of my worldly goods, bills, bonds, notes, book debts and 

m0110 y j an( i evcn j thing else I die possessed of, I give to 
my son George, whom I make my whole and sole executor.” It 
was held, on the authority of the preceding casos, especially 
Smith v. Coffin (t), that certain real estate, not included in the 
specific devises, passed by this clause to the testator’s son George, 
and that ho took the fee. [Seeing what was the testator’s in¬ 
tention, as disclosed by the preamble, the Court could not 
but say he had employed sufficient words to carry it into 
effect (?#). 

And in Eeans v. Jones (.r), whero a testator appointed his wife 
executrix, and continued—“ First, I give and bequeath to my 
said wife all my household furniture, linen, glass, china, plate, 
farming stock, and all my personal estate and effects whatso¬ 
ever and wheresoever, and of what naturo or kind soever, or 
icliatcrer I may be possessed of at the time of my decease.” It 
was held that the testator’s real estate passed to the wifo. The 
Court {Cleasby and Pollock, 1315.) observed that the words what¬ 
ever “ I may be possessed of at my deceaso” taken by them¬ 
selves would carry the real estate, and were not to be read as 
tlio concluding portion of an enumeration of the particulars of 
tho personal estate, but as introducing a new subject of gift. 
The previous ■words being sufficient to pass the whole personal 
estate, tho words which followed would bo inoperative unless 
they carried real estate. 

In Day v. Daceron (y), a testator gave his house M. to his 
wifo (without words of limitation), and his house N. to his wife 
for lifo, together with his household goods, &o.; but if she mar¬ 
ried again, (which she did not do,) “ the above property was to 
bocome the property” of his daughter for life, remainder to her 
children: but if his wife remained unmarried, then, aftor her 
death, he gave house N. to the daughter for her life and her 
“ I appoint children. The testator then went on: “ I appoint my wife sole 
Scutrixand execu trix and residuary legatee to all other property I may pos- 

JT 1 teo to ail SeSS ^ ecoas0, • • * Now concerning my funded pro- 

Serproperty porty, I hereby” give one moiety to the wife and the other to 
ntmyUJ!! 8088 daughter. Sir L. Shadwell held that the -wife, under the 
cease.” residuary clause, took the remainder in house M. He thought 
it clear, that this clause did not refer to personal property; for 

(t) Ante, p. 725. Warner v. Warner, 15 Jur. 141; Phil- 

[(«) But as to its carrying the fee, lips v. Beal, 25 Beav. 25. 

BceCn. XXXIII. (y) 12 Sim. 200; Warren v. Newton, 

(x) 46 L. J. Ex. 290. See also Dru. 464. 
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[the testator almost immediately afterwards spoko of his funded 
property in a distinct sentence. 

In Davenport v. Colt man (c), a testator, after certain pecuniary 
legacies, bequeathed to his wife for her lifo his freehold houso 
at C., together with the use of plate, &c., and of interest of 
stock ; and declared that, “ at her decease, it was his will that 

A. and B. should divide equally between them, as residuary 
legatees , whatever he might die possessed of j except what was al¬ 
ready mentioned in favour of others.” And after appointing 
executors, ho authorized them to sell certain leaseholds immedi¬ 
ately ; “ but the house at C. must not bo sold as long as my 
wife lives.” On a caso from Chancery, the Court of Exchequer 
certified their opinion that A. and B. were entitled in fee sirnplo 
to the whole real estate of the testator at tlio dentil of tho wife, 
subject, as to the house at C., to tho wife’s lifo estate. They 
relied partly on tho generality of tho expression, “ whatever I 
may die possessed of,” which they thought was not to be limited 
to personal estate, being, in their opinion, equivalent to “ all I 
am worth” (a), or “ all I have” (b ); but they also relied on tho 
direction to postpone tho sale of tho houso at C., which could 
only refer to a sale for convenience of division between A. and 

B. according to tho terms of tho residuary clause, and that, if 
any real property was included in that clause, all must bo so. 
Sir L. Shadicell , V.-C., confirmed tho certificate ; observing that 
besides tho terms “whatever I shall die possessed of” (which ho 
thought would comprehend estates in fee simple), there was an 
exception of “ what was already mentioned in favour of others,” 
and that one of the things already mentioned was tho possession 
of the freehold house for the life of tho wife.] 

On the other hand, in Monk v. Matvdsleg (e), where a testatrix, 
in a will made under a power, after bequeathing several pecu¬ 
niary legacies, proceeded thus :—“ I give, doviso and bequeath 
to my husband P. M. my two fields and houso in the township 
of Great Neston, likewiso the remainder of my personalty, and 
all I mag die possessed of at the time of mg death , after tho above 
bequests are fully discharged, my just debts paid, funeral ex¬ 
penses, and proving this my last will and testament. I nominate 
and appoint A. K., and my husband P. M., trustees and exe- 


CUAFTBB XXII. 


“A. and ]?. to 
take an resi¬ 
duary lega¬ 
tees whatever 
I may die 
possessed of.” 


“All I may 
die possessed 
of,” held not 
to pass realty. 


[(a) 9M. ftWels. 481,12Sim. 688. “possessed” in Xocl v. Hoy, and 

f lluxt&p v. Broonum, 1B. C. C. 437. Thomas v. Thclps, ante, p. 730. Tho 

See per Bayley, J., Doe v. Morgan, concluding distinction between real 

& Cr. 618, 9 D. & By. 633.] and personal estate is removed by 1 

(c) 1 Sim. 286. [Compare remarks Viet. c. 26, s. 3. 

by the same judge upon the word 
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CHAPTEB XXII. 


“ All my ef¬ 
fects.” 


“ What littlo 
I have to call 
my own.” 


“ My for¬ 
tune” con¬ 
fined to per¬ 
sonalty by 
context. 


cutors of this my last will and testament.” Sir J. Leach , V.-C., 
held that the fee in the Neston estate did not pass hy these 
words. The argument for the husband, he observed, was, that 
these words would have no effect, unless they operated to carry 
the fee of the Neston estate, the whole personalty passing by 
the prior expression; but he know of no case in which words 
had been hold to cany a fee simple, because they would other¬ 
wise bo more surplusage and repetition. Ho relied much on the 
words “ possessed of,” as being applicable exclusively to personal 
estate, especially when coupled with the words “ at the time of 
my decease,” which could not refer to real estate (d). 

So, in Henderson v. Farhridgc (<?), it was contended, that the 
equity of redemption in a copyhold estate passed under the fol¬ 
lowing words, in a letter from the deceased (who .was abroad in 
a military capacity) to his mother. After giving some directions 
respecting the rents of the property in question, he said, “ Pro¬ 
vided I should die, or be slain in the wars, or by any other 
means before my return, I give and bequeath all my effects (after 
paying of evory due demand) to you for life, and then to go to 
my younger sister Ann.” In another letter to his mother, ho 
made very affectionate mention of his sister Ann, and added 
these words: “If anything should happen to me in this country, 
u'hat little I have left to call myoicn may bo useful to her.” Lord 
Gifford , M. It., was of opinion that, treating these papers os 
testamentary, the words were inadequate to pass property of the 
nature of real estate. 

[In Maitland v. Adair (/), a testator devised his estate at T. 
to his nephew A., and bequeathed money legacies to several other 
relations; and by a codicil directed his undisposed-of money 
to be divided among his said relations in the proportion he had 
bequeathed iff) the other part of his fortune ; Lord Jtosslyn held 
that the word “ fortune ” must mean money legacies, and that A. 
was not entitled to a shore in respect of the value of the T. estate.] 


[('/) Followed in Cook v. Jaggard, L. 
R., 1 Ex. 126, though there the words 
were “ or whatever I may be possessed 
of or entitled to .” The court distin¬ 
guished tho caso from Wilce v. JHlce, 
sup., by reason of the words being “ or 
whatever’ ’ instead of 1 ‘ and whatever’ ’: 
sed qu., and see JSvanny. Jonei r, sup. As 
to another distinction suggested by 
Channcll, B., during tho argument, it 
is to be observed that a devisee for life 
of specific lands has frequently been 
held to take tho remainder in fee of the 


same lands under informal words in 
a subsequent residuary clause. See 
Hopewell v. Ackland , ante, p. 738 ; and 
the following cases where the residuary 
devises contained the word “ estate ” 
or “property”:— Scott v. Alberrg, ante, 
p. 722; Roe v. Gilbert, ante, p. 726 ; 
Rag v. Raver on, ante, p. 740; Saumares 
v. Saumares, ante, p. 736.] 

(c) 1 Russ. 479. 

[(/) 3 Yes. 231. 

M As to this word, vide ante, p. 
737, n. (?).] 
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YI. It remains to be observed, that words applicable exclu¬ 
sively to personal estate have sometimes, by force of the context, 
been held to include land. This frequently happens whore an 
expression is evidently used as referential to and synonymous 
with an anterior word, clearly descriptive of real estate; in 
which case its extent of operation is measured, not by its own 
inherent strength, but by the import of its synonym. 

Thus, in Hope d. Brown v. Taylor (/*), where a testator, after 
devising certain lands to A., B. and C., and giving pecuniary 
legacies to B. and 0., provided that, if either of the persons 
before named died without issue, then the said legacy should bo 
divided equally between them that were alive: it was held that 
the word “legacy” in this clause extended to the land before 
devised. Foster , J., observed that ono of the persons named had 
no pecuniary legacy. 

So, in Ilardacre v. Nash (/), where a testator, after bequeathing 
two legacies of 150/. each to his son and daughter, gave all his 
real and personal estate to his wife for life, and at her death a 
copyhold and freehold estate to his son, and a copyhold mes¬ 
suage to tho daughter; adding, “ but if either or both of my 
children should die before tho decease of my wife, then those 
legacies which are here left them shall return unto my wife for 
her sole use and benefit, and for her to dispose of freely as sho 
might think fit.” It was contended that the word legacies hero 
referred to pecuniary legacies, and those only; but the Court of 
K. B. held that it extended to tho real estate devised to tho 
children; and, consequently, that on tho death of tho son in tho 
lifetime of the widow she became entitled to tho property given 
to him. 

[So, the words “ residuary legatee,” though properly appli¬ 
cable to personalty only (/>•), are sufficient to designate tho person 
who is to take the realty if the context shows an intention so to 
use them; as in Hughes v. Pritchard (/), where a testator began 


(h) 1 Burr. 268. 

(») 6 T. R. 716 ; [see also Brady v. 
Cubitt, Dougl. 31, 40.] As to tho 
words “ share,” “ shore aforesaid,” 
“ portion,” and similar expressions, as 
applying to one or more of several pre¬ 
ceding subjects, vide Doe d. Stopford 
v. Stopford, 6 East, 601; Hardman v. 
Johnson , 3 Her. 348; Doc d. Gibson v. 
Gelt, 2 B. & Cr. 680, 4 D. & By. 387 ; 
Doc d. Driver v. Bowling , SB. & Aid. 
722; [Scrivener v. Smith, 2 D. M. & G. 
309. 

(k) Doc d. Roberts v. Roberts , 7 M. & 


Weis. 382; Lear. Grundy, 1 Jur. N. F. 
063; Wind its v. Windus, 21 Bear. 373, 
aff. 6 D. M. & G. 649, dies. K. Bruce, 
L. J. 

(t) 6 Cli. D. 24. See also Bit man v. 
Stevens, ante, p. 739; Alkynev. Alley tie, 
2 Jo. & Lot. 544, per Sttgden, O'.; Evans 
v. Crosbic , 16 Sun. COO. And see 
Singleton v. Tomlinson, 3 App. Ca. 404, 
stated ante, p. 628 ; Wildes v. Davies, 
1 Sm. & Gif. 476; in each of which tho 
surplus proceeds of converted realty 
were held on tho context to pass to per¬ 
sons appointed “residuary legatees.”] 
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CHATTEE XXII. 

Words de¬ 
scriptive of 
personal es¬ 
tate only held 
to curry laud 
—when. 


Word legacy 
hold to refer 
to real estate 
antecedently 
devised. 


Word “lega¬ 
cies ” held to 
refer to rculty 
before de¬ 
vised. 


“I appoint 
A. residuary 
legatee,” held 
to carry real 
estate. 
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cham-ebxxii. [thus: “ As to my estate which God has bestowed on me, I do 
mako this my last will and testament as follows (that is to say) 
ho then devised certain freehold land to A. for life with re¬ 
mainder over, and another freehold farm to B. for life with 
other remainders over; next he gave pecuniary legacies, then a 
specific legacy, and afterwards more pecuniary legacies, “ and 
I make A., C. and I), my residuary legateesit was held by 
Jcssct , M. 11., and James and JiramtceU , L.JJ., that the testator's 
real estate not specifically devised passed to A., C. and D. Sir 
G. Jessel agreed that an appointment of residuary legatees 
standing alono in a will would be a gift of the personal estate 
only; but he said, “ Looking at the preliminary words, the tes¬ 
tator, as it seems to me, has told us in express terms that he has 
disposed by his will of all his property. That being so, and 
finding in the will a disposition of parts of his property with that 
appointment of residuary legatees, why are we not to say that 
the expressions in the former part of the will are entitled to as 
much consideration as tho expressions in the latter part, and that 
he intended those threo persons to take tho residue of his pro¬ 
perty.” Sir W. James asked, during tho argument, whether 
there was any case where such words as “ I appoint, &c.” had 
been held not to pass real estate, if there had been previous gifts 
of real estate in the -will.] 

Upon the principle already stated, the word effects (though 
applicable strictly to personalty only (in) ) has been held to com¬ 
prehend the several particulars before mentioned, consisting of 
both real and personal estate. 

fccte^’lfoidto “ ^ oc C/iitfc°tt v. White («), where a testator after 
comprchcud making several pecuniary bequests, devised to A. the income of 
outdy^meu- tt cor ^ n cottage, and to E. the half of a certain estate; and all 
tioned. the residue of his goods, chattels, rights, credits, personal and 
testamentary estate, and also his lands, tenements and heredita¬ 
ments, ho gave to his wifo for life, whom he made sole execu¬ 
trix ; and he allowed her to give what she thought proper of 
“ her said effects ” to her sisters, the said A. and E., for their 
lives; and, after the above lives were expired, he gave all his lands 
to J., who was his heir-at-law: it was held that the power of the 
widow extended to all the real and personal estate given to her 
for life, including the cottage in which A. had a life interest. 

(»») Camficld v. Gilbert , 3 East, 616; 450 ; but sec per Mating, V.-C., Smyth 

Doe d. Hick v. Driay, 2 M. & Scl. 448 ; v. Smyth, 8 Ch. D. 661.] 

\J)oe d. Haw v. Earles , 15 M. & Weis. («) 1 East, 33. 
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So, in Marquess of Titchfield v. Horncastle ( 0 ), where tho testa- chapter xxn. 
tor directed all his debts and funeral and testamentary expenses * 
to be paid; and bequeathed all his furniture and goods, linen, 
plate and books to his brother J. lie gave to Ituth Chambers Word « of- 
an annuity payable out of his real and personal estate, adding 
“ and this my executors hereinafter named will contrive.” Then whole will, to 
after giving several legacies, ho gave and bequeathed all tho estate. ° ° l 
residue of his goods and chattels, personal estate, effects of what 
nature and kind soever (p), to trustees, directing them to take an 
inventory of all his goods and chattels, of whatsoever nature 
they might be; but not to dispose of nor sell any part, not even 
tbo books, until the death of his brother, then the whole of tho 
effects, &c. to be sold, and the money arising therefrom to be con¬ 
sidered the property of tho noble person thereinafter bequeathed 
to. And the testator further directed that no part of tho real 
property ho had in houses, land, &c. should be disposed of at tho 
time of his decease. And then (after many intervening direc¬ 
tions concerning his personal estate) he declared his determina¬ 
tion, that his brother should have the whole of tho profits arising 
from his estates, as rents, interest, dividends, as they arose, for 
his maintenance, subject to tho control and management of his 
trustees, and that he should have the entire use of his furniture, 
in short everything; adding “ And I further will and direct, 
that- my said trustees, on the demise of my brother, shall stand 
seised and possessed of such moneys and effects, upon trust to pay 
the same to the noble Marquess of Titchfield to his own entiro 
use; [and as I have no relations that I know of entitled to a 
single sixpence from mo, unless Mrs. M., my brother’s widow, 
and she has ample provision from the family, I trust that his 
lordship will not therefore hesitate in accepting the property 
which may remain after my brother’s demise.”] Lord Lamjdalc , Criticism on 
M. It., held, that tho testator’s real estato passed under this <<uf “ 

clause. “ Much has been said in argument,” he said, “ as to the 
moaning of the word * effects,’ which was understood by Lord 
Mansfield to mean much the same thing as worldly substance, 
although certainly in subsequent cases the Courts have inclined 
to .consider that word in its proper or natural interpretation to 
be confined to personal estate, unless there are other words in the 
context to control that meaning; I do not express any opinion 


( 0 ) 2 Jur. 610. [See also Mil-some v. (p) But as to theso words following 
Long, 3 Jur. N. SC 1073 ; Phillips v. the word “effects,” seo Doe v. Bring, 
Beni, 25 Bear. 25. 2 M. & Scl. 454.] 
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chaptkb xxrr. 


Force of some 

referential 

expressions. 


WHAT GENERAL WORDS 


on that, although I am not aicare of any reason why the word 
should not he applicable to the ‘effects* generally arising from a 
man’s industry , whether consisting of personal or of real estate ; hut 
it is not now necessary to express on opinion on so refined a 
point of construction. The testator intended that his debts 
should be paid; and after that was done, that his brother should 
enjoy what remained of his real and personal property for his 
life, and after his brother’s death, ho did not intend any relation 
to have any part of his property, but he did intend that his pro¬ 
perty should go to the plaintiff. lie subjected the whole of his 
property to the payment of debts. Then the annuity given to 
ltuth Chambers was to be paid out of his real and personal 
estate, which his executors were to contrive, llis executors 
were to contrive tho mode of payment of the annuity out of the 
real and personal estate. They were, therefore, to have some 
estate or power to onablo them to do that. The testator after¬ 
wards, it appears to me, givos directions as to the whole of the 
property which was producing income. lie gives directions as 
to his real property. Nothing was to be sold during the life of 
his brother. His property was realized—perhaps it might be 
right to say, ‘ effected ’—at the time of his death, and he meant 
it to remain so until his brother’s death. Taking tho whole of 
tho will together, it does appear to me that the testator has given 
all his real and personal estate to the trustees, for the benefit of 
his brother, during his life, and has directed that, at his death, all 
shall be converted into money, and paid to the plaintiff.” [Tho 
M. It. then read tho concluding passage in the will, and added, 
“ These words might be said to mean the property before men¬ 
tioned ; but it is the property * remaining after my brother’s de¬ 
ceaseand though it is not necessary to attach‘to this sentence 
tho effect of a new devise, it certainly explains what was before 
given.”] 

So, in Den d. Franklin v. Trout (q), where the devise was to 


(?) 16 East, 394. As to tho effect 
of some referential expressions of fre- 

? uent occurrence,—* * as aforesaid, * ’ see 
Walsh v. Peterton, 3 Atk. 194; Davit 
v. Norton , 2 P. W. 390 ;] Weddell v. 
Munday , 6 Ves. 341; Sibley v. Perry, 
7 Ves. 622 # ; Meredith v. Meredith, 10 
East, 603 as before,” Macnamara v. 
Lord Whitworth, Coop. 241; “ in like 
manner,” [per Levins, J., 1 Mod. 100;] 
1loo d. Aistrop v. Aietrop, 2 Bl. 1228 ; 
[Doughtyr. Saltwcll, 16 Sim. 640; Lewis 
v. Puxley, 16 M. & Weis. 733; Davies 
v. Hopkins , 2 Bear. 276; Tyndale v. 


Wilkinson, 23 Beav. 74; “in manner 
aforesaid,” Co. Lit. 20 b; Doe d. 
Woodall y. Woodall , 3 C. B. 349; Milsom 
y. Awdry, 6 Ves. 466; Lumley y. Dob¬ 
bins, 10 Hare, 621; Bessant v. Noble, 
26 L. J. Ch. 236 ; Mountain v. Young, 
18 Jur. 769 ;] “ on the same terms or 
conditions,” Ooodtitle d. Cross v. Wood- 
hull, Willes, 692 ; Longdon v. Simpson, 
12 Yes. 296; [“subject to the same 
restrictions,” Barber v. Barber , 1 Jnr. 
916 ; Dost v. Boss, 2 Coll. 269;] and 
other expressions of reference to some 
antecedent danse or provision; [Co. 
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13. of “ all my estate and effects whatsoever and wheresoever, 
which I shall be possessed of or entitled to at the time of my 
decease,” in trust to pay funeral expenses and debts. The tes¬ 
tator then subjected his “ said effects bequeathed to E. to tho fol¬ 
lowing legacies ,” and went on to enumerate certain pecuniary 
legacies, and gave to S. a house in W. He directed that all tho 
above legacies should be paid out of his effects by the said E. 
within twelve months after his decease, and then gave and be¬ 
queathed all the residue and remainder of his said effects to tho 
said E., hor heirs and assigns, for ever. It was held, that she 
took the remainder in fee in the house devised to S., (which was 
the testator’s only real property,) by this devise. Lord Ellen - 
borough relied much on the testator having included the house 
among the enumerated legacies, by which he had explained him¬ 
self to describe that property under the denomination of “ effects ” 
and “ legacies.” 

[Again, the phrase “ worldly goods,” though properly appli¬ 
cable only to personal estate, will include tho realty if aided by 
the context. Thus, in Wright v. Shelton (r), where a testator gave 


[Lit. 9 b;] Shanlcy v. Baler, 4 Ves. 732 
Roe d. Wren v. Clayton, 6 East, 628 
see also Younge v. Cooml/e, 4 Ves. 101 
[Dillon v. Harris, 4 Bli. N. S. 329 
lie Kendall, 14 Beav. 608; Shaice v. 
Cimliffe, 4 B. C. 0.144; Doe v. Maxey, 
12 East, 689. It is to be collected 
from tlie cases that where the gift is 
absolute such referential expressions 
determine generally not who shall take 
a legacy, but how the legatees shall 
take. Where, for instance, a legacy is 
given to such of a doss as are living 
at the death of the testator equally as 
tenants in common, and thcro follows 
a gift to tho children of A., “in tho 
some manner,” all children of A. take 
whether living at that time or not. See 
Yardley v. Yardley, 26 Beav. 38; Rigott 
v. Wilder, ib. 90 ; Wilder's Trusts, 27 
Beav. 418; Archery. Legg , 31 Beav. 
187 : otherwise, if the words bo “at 
the same time and in the samo man¬ 
ner,” Swift v. Swift, 32 L. J. Ch.479. 
On tho other hand when the principal 
gift is to A. for life, with remainder, 
another gift to A., or to B., or to the 
remainderman, “in tho same manner” 
(or the like) will generally import tho 
same (or corresponding) limitations 
and remainders, Davies y. Hopkins, 2 
Beav. 276; Re Colshead's will, 2 De GL 
& J. 690; Re Palmer, 3 H. & N. 26 ; 
Sweeting v. Prideaux, 2 Ch. D. 413; 
Minton v. Kirwood, L. B., 3 Oh. 614 


(whore “ samo uses” wero hold to in¬ 
clude powers to appoint uses); Ifeas- 
iikoi. v. Pcarse, L. R., 11 Eq. 522 ; Giles 
v. Melsoin, L. It., 6 C. I*. 632, 6 II. L. 
24 (“ so specifically devised”). And 
gifts in settlement to several stocks, 
the first fully expressed, with tdterior 
trust for the other stocks, and the other 
gifts being “ on like and corresponding 
trusts,” were read mutatis mutandis, 
Surtees v. Jlopkinson, L. R., 4 Eq. 98. 
In Ord v. Ord, L. R., 2 Eq. 393, a de¬ 
vise to A. “ on the same conditions as 
ho holds” Blackacre, was held to refer 
to conditions in A.’s marriago settle¬ 
ment (though not referred to) tlxero 
being no others. If lands bo devised 
to the same uses and trusts and with 
the same powers, &c. as other lands 
already settled, tho powers will be cx- 
crciscable by tho trustees of the settle¬ 
ment not of tho will, Taylor v. Miles , 
28 Beav. 411. In Auldjo v. Wallace, 
31 Beav. 193, a bequest of “2002. a 
year to be invested in the same man¬ 
ner as ” a sum of consols previously 
given was held to mean a fund pro¬ 
ducing that income. In Murton v. 
Markby, 18 Bear. 196, a bequest of 
leaseholds upon the same trusts, &c., 
as those declared of the monies to arise 
by sale of property previously given 
upon trust for Bale was held to subject 
the leaseholds to the trust for sale. 

(r) 18 Jut. 445. 
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“Said effects 
bequeathed to 
E., referred 
to land bef oro 
devised. 


« Worldly 
goods ” held 
on the context 
to pass real 
estate. 
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chatter xxn. [to trustees “all his worldly goods of what nature and kind soever 
and wherosoever they might he found upon the trusts undermen¬ 
tioned ; his wife to have possession while she lived, hut if she 
married, to quit possession: all his debts and legacies to he paid 
out of his personal estate and W. close. To his son A. 20/. and 
II. closo: to his children B., 0. and D. the rest of his worldly 
goods it was held hy Sir W. P. Wood, V.-C., that the real estate 
was included in the gift of “ worldly goods.” “ If,” he said, 
“ we wero to turn ‘worldly goods’ into ‘personal estate,’ it would 
not make the sentonce read better. The second ‘ all’ must rofer 


“ Personal es¬ 
tates,” hold 
snilicicnt upon 
tho context to 
puss realty. 


11 Sold House, 
goods and 
chattels,” 
(omitting the 
wordlands be¬ 
fore need,) did 
not puss lands. 


to tho same property as the first—viz. all that was given to tho 
trustees, which certainly includes some premises to he quitted. 
There wero no leaseholds. If the premises are to he included in 
that word ‘ all,’ then the ‘ all’ here referred to must correspond 
with * all tho worldly goods’'given to the other parties.” 

Even the expression “ personal estates” (s) will carry realty if 
tho testator has clearly shown his intention that it shall do so. 
As in Doe d. Tofield v. Tofield (/), where, after some pecuniary 
bequests and a particular devise of realty, the testator proceeded 
to give to his wife “ all his stock, &c., ready money, &c., and 
personal estates whatsoever and. wheresoever, subject nevertheless 
to the above logacies,” during widowhood: hut if she married 
sho was to resign “ all his personal estates to the after-mentioned 
legatees in manner following: first, he gave and bequeathed to 

J. the house and premises in which he tho testator then dwelt, 
with the closes adjoining,” to hold in fee; “ and the remaining 
of his personal estates” to other persons in fee. The Court of 

K. B. wore clearly of opinion that the wife took the real estates 
for her life.] 

The preceding oases, in which words, in themselves clearly in¬ 
applicable to real estate, have been held to extend thereto by 
force of the context, are the exact converse of those discussed in 
the first division of the present chapter. 

But in Roe d. Walker v. Walker {u), a testator devised to his 
wife a certain house, with all his lands , goods and chattels , what¬ 
soever and wheresoever, for her life; and if his aforesaid wife 
should die before his sons H. and R. came to the age of fifteen, 

[(*) In “personal estate and pro- son, 3 C. P. D. 344. 
perty” or “personal property, estate (t) 11 East, 246. See also Cadman 
and effects” the word “personal” will v. Cadman, L. It., 13 Eq. 470.] 
generally override tho whole, Bttcfutnan («) 3 B. & P. 375. [Cf. Lethbridge 
v. Harrison, 31 L. J. Ch. 74, 8 Jur. v. Kirkman ; 25 L. J. Q.B. 89, 2 Jur. 
N. S. 966; Belaney v. Belaney, L. R., N. S. 372. 

2 Eq. 210, 2 Ch. 138 ; Jones y. Robin- 
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then that his house, lands , goods and chattels , that is to say, the chapteh xxn. 

rents arising from the same, should he employed in bringing 

them up, until the age of fifteen. The testator then declared his 

will to he, that his aforesaid house, goods and chattels, equally 

should he divided between all his sons and daughters that should 

he living at that time, sharo and share alike. It was held, that 

under the last devise, the lands did not pass. 

It will he observed that in Doc d. Chilcott v. White and in Remark on 
Den d. Franklin v. Trout the word “ effects ” was used as synony- T j™ n 
mous with, and descriptive of the same subject as, the anterior v - 
expressions, which unquestionably comprised real estate ; hut in 
Hoc v. Walker tho testator had in the third devise adopted pre¬ 
cisely the same phraseology as in the first and second, with tho 
omission of a single word, and that word -tho only ono which 
applied to the land. It was too much, therefore, to infer that 
these words, with so material an omission, were intended to de¬ 
scribe the same subject as tho preceding expressions, however 
reasonable might be the conjecture that the omission was unde¬ 
signed. If tho testator in the third gift had used terms of de¬ 
scription not exactly corresponding, so far as they went, with 
those of the preceding devises, the difficulty of adopting this 
construction might not have been so insuperable. It would not 
then havo imposed upon tho Court tho necessity of treating tho 
same words in the several gifts as descriptive of a different sub¬ 
ject- 

[But though a devise in terms properly and prima facie appli- Words pro¬ 
cable to personalty only may thus cmbraco real estate whore the {hi! o/poi” 1 *" 
context refers to, or otherwise speaks of tho subject, or any part wmaliy only, 
of the subject of the devise, in terms applicable exclusively to to milty by 
real estato; yefr no such incontestable argument arises where tho " mbi « u . ous 
context contains words, which, though they properly compre¬ 
hend real estate if a contrary intention is not shown by tho will 
(e.g. property, estate), are nevertheless floxiblo and liablo to bo 
influenced by more precise terms of description. Thus, in Doe 
d. Ilaw v. Earles ( x ), where one devised ns follows: “ I dispose 
of all my effects as follows:—all my household goods, livo stock, 
furniture, plate, wearing apparel and other effects at this time in 
my possession, or that hereafter may become my property , to my 
wifeand a second husband was to have no power of disposi¬ 
tion over “ any part of the property which was then or might 
thereafter bo in his (tho testator’s) possession.” Platt, B. f 

[(or) 16 M. & Weis. 450. And see Barnabyv. Tamil, L. R., 11 Eq. 363.] 
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[admitting that the word “ effects” alone oonld not inolude real 
" estate, was induoed by the oontext to think the testator had here 
used “ effeots ” as synonymous with the word “ property,” and 
that real estate passed. But Pollock, C. B. and Parke , B., were 
of opinion that there was nothing in the will to extend the 
natural meaning of the word “ effects,” which they held meant 
personal things only. “Ho disposes of all his effects,” said 
Parke , B., “ as follows :—The words * all my household goods, 
&o. and other effects now or hereafter to become my property,* 
carry the case no further; only such effects as are or may be his 
property pass.” And the provision that the second husband 
should have no power of disposition over tho property meant 
only, he thought, that whatever property was left to the wife 
should bo for her separate use. “ The property means only the 
property before devised, that is, effects merely.”] 
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CHAPTER XXIII. 

WHAT WORDS WILL COMPRISE THE GENERAL PERSONAL 

ESTATE. 

Extent of words “ Goods” “ Chattels” mited Terms — Residuary Request — 
“Effects” 11 Things”—Restrictive i General Residue held to pass by word 
effect of Association with more li- J “ Money” and other informal tcords. 


Tiie word effects (a), and even tlio word goods ( b), or chattels (r), Word 
will, it seems, comprise tlio entire personal ostato of a testator, !! goSb*'” or 
unless restrained by the context within narrower limits. Whore, “ ohuttels,” 
however, such general expressions stand immediately associated comprises cn- 
with less comprehensive words, they havo been sometimes re- 
strained to articles ejusdem generis; the specified effects being 
considered as denoting the species of property, which the larger 
term was intended to comprise; and this upon a principlo, 
evidently analogous to that on which (as wo have seen) the words 
“ estate ” and “ property ” have been confined to personalty by 
their juxta-position with words descriptive of that species of 
proporty. 

As in Cook v. Oaklet/ (cl), where tho testator (who was a sailor Words “and 
on ship-board) gave to his mother if alive his gold rings, restricted by 
buttons nnd chest of clothes, and to his loving friend F. (a ship- F‘ ior terms of 

* # w a (lcscri ntioii 

mate), his red box, arrack and all things not before bequeathed , 
and mado him sole executor. Sir J. Trevor , M.lt., held, that 
the testator’s shore in a leasehold estato did not pass by these 
words. 

The circumstance of a spocific or pecuniary legacy being given 
to the same legatee (<?), or of the general bequest being followed 


‘(a) Cowp. 299, 15 ^es. 607J 
6) See Portman v. Willis , Cro, El. 
16, where it was held that leaseholds 
passed under a bequest of "the residue 
of my goods.” Seoalso Anon., 1P. W. 
267. 


(e) Co.Lit. 118,a.; [Tilley v. Simpson, 
2 T. R. 659, n., per Lord Hardwieke. 
In Gower v. Gower , Amb. 612, 2 Ed. 


201, running horses wero held to pass 
as “goods and chattels.”] 

(d) 1 P. W. 302; soo also Boon v. 
Coniforth, 2 Yes. 278; Cavendish v. Ca¬ 
vendish, 1 B. C. C. 467; Porter v. Tour- 
nay, 3 Ves. 311; [Hunt v. llort, 3 B. C. 
C. 311; Re Ludlow , 1 Sw. & Tr. 20. 

(c) See p. 718, note to Strafford v. 
Rerridge. 
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CHAPTEB XXIII. 


Word 
:cta ” 

restrained by 
subsequent 
bequest to 
same person. 


Remark on 
Raidings v. 
Jennings. 


Word 
“ goods” 
restrained by 
subsequent 
gifts. 


WHAT WORDS WILL COMPRISE 

by dispositions of particular portions of the personal property to 
other persons, has commonly been considered to favour the sup¬ 
position, that such bequest was not to comprise the general 
residue. 

Thus, in Rawlings v. Jennings (/), where the testator gave to 
his wifo certain Bank stock, together with all his “household 
fumituro and effects, of what nature or kind soccer” that he 
might bo possessed of at tho time of his decease; and then be¬ 
queathed certain stock and monoy legacies to other persons, Sir 
W. Grant , M. It., held, that the bequest to tho wifo was confined 
to articles of tho nature of those specified, and did not comprise 
the general residue; observing, that part of the property being 
given to her afterwards (</), the word “effects ” must receive a 
more limited interpretation. 

Tho words here were very general, but the maimer in which 
tho testator, after malting the bequest in question, had gone on 
to give specific and pecuniary legacies, (though ho did not com¬ 
plete tho disposition of his personal estato by a residuary clause,) 
seemed hardly roconeilcablo with tho supposition, that the prior 
gift to tho wife was intended to embrace tho general residue, as 
it is more natural, though certainly not invariable, for a testator 
to reserve his residuary disposition until tho end of his will (//). 
Had tho decision rested solely on tho bequest of tho Bank stock 
to the wife, its soundness would have been questionable; for tho 
argument, that tho expross gift of part shows that a legatoo is 
not to take the remainder, admits of this answer, that tho tes¬ 
tator may have intended to place him in tho favoured position 
of a specific legatoo pro tanto (/). 

[Again, in Wrench v. Jutting (/.■), where a testator bequeathed 
“ all his household furniture, plate, linon, china, books, pictures 


(/) 13 Vcs. 39. 

(g) Hut, according to the statement 
of the ‘will in the report, tho only other 
bequest to the wife is of the Hank stock, 
which is anterior. [In Barker v. Mar¬ 
i'hunt, 1 Y. & C. C. C. 304, K. Jirnce , 
V. -C., observed upon this case, that per¬ 
haps the word “household” belonged 
to the word 11 effects’ ’ as much as to the 
word “furniture;” which would of 
courso havo a restrictive effect, Mar¬ 
shall v. Bentley , 1 Jur. N. S. 260; New¬ 
man v. Newman , 26 Beav. 220 and 
compare Michell v. Michell, stated post. 

(A) See 1 Russ. 149; [1Y. & G. G. C. 
301.1 

(i) And, accordingly, sec Leighton v. 


Bailie, 3 My. & K. 267, post; \TTearne 
v. Jl’igginton, 6 Mad. 119, post; Brooke 
v. Turner , 7 Sim. 671; Rose v. Rose, 17 
Yes. 351. 

(k) 3 Beav. 521. In Collier v. Squire, 
3 Russ. 467, it was held that stock did 
not pass under a bequest of tho testa¬ 
tor’s house, with all his household fur¬ 
niture, plate, cMna, books, linen and 
every other article belonging to him, 
both in and out of his house, and which 
might not be in his will mentioned; tho 
M. R. remarking that the testator could 
scarcely say of stock that it wight not 
be mentioned or included in the articles 
specified. 
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[and all other goods of whatever kind to A.,” and then proceeded chaoterxxih. 
to direct that certain specified particulars of his property should " 
be divided, after payment of his debts, as “ follows: 50/. to 13.; 

100/. to C., &c.; 3,000/. to 4,000/., or whatever remaining sum 
or sums, to A.” Lord Langdalc, M. It., said, that if the first 
clause had been the only one in the will, there would have been 
strong reason for extending the operation of the words “ all 
other goods,” &c.; but that the testator did not intend all his 
estate to pass was shown by his subsequently stating what were 
his intentions as to a particular part of it. Those words must, 
therefore, be restricted to goods ejusdem generis. 

In each of the two last cases, the dispositions of particular Remark on 
portions of the personal property, which followed tho disputed 
clause, comprised a gift to tho same person who was entitled 
under tho first clause; that, at loast, was tho ground (however un¬ 
supported by the actual fact) upon ■which Sir ]J r . Cl rant expressly 
went in tho case before him ; and where other persons arc alono 
contemplated in the subsequent dispositions, tho argument in 
favour of tho restrictive construction is much weakened : for, as 
before observed, though tho residuary clause is usually, it need 
not necessarily be, the last in tho will: and any part icular bequest 
which follows that clause may, if mado to different legatees, 
reasonably bo read as an exception out of tho property comprised 
in it (/).] 

A more forcible argument in favour of tho restricted construe- Subsequent 
tion, however, occurs where the testator has added to the equi- ^stricth^ 
vocal wordiMn question terms descriptive of a particular species expressions, 
of property, which thoso words in their larger sense would com¬ 
prehend (w). In such case, tho adoption of tho more compre¬ 
hensive meaning would have tho effect of rendering the super- 
added expression nugatory; and make the testator employ addi¬ 
tional language, without any additional meaning. 

Thus, in TimciccU v. Perkins (u) i where tho will was in the 
following words:—“ I give to M. T. all mortgages, ground 


[(/) See Sogers v. Thomas , 2 Kce. 8; v. Whitcombc , 3 Russ. 124; He Wright's 

Martin v. Glover, 1 Coll. 269 ; Arnold y. Trusts, 15 Bcav. 30>7; but the ground of 

Arnold, 2 My. & K. 365. “ A well these decisions is distinct from that 

established rule of construction,” per treated of in the text; see, too, Ivison 

Jessel, M. R., 2 Ch. D. 513. v. Gassiot, 3 D. M. & G. 958.] 

(m) *Anassignmentof “allhousehold («) 2 Atk. 103. [But was not “as” * Assignment 
goods, &c., and other estate and effects, (plate, &c.) equivalent merely to “ex- of goods to 

of or to which” the assignor is “ now empli gratia,” and less restrictive even which 

possessed or entitled,” or “belonging than subsequent enumeration, as to assignor is 

or due” to him, was held not to pass a which see Bridge v. Bridge, stated post, now entitled, 

contingent interest under a will, Pope p. 759? what passes. 

i. — vol. i. 3 c 
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CHAPTER XXHI 


“Goods, 
■wearing' 
apparel, of 
what naturo 
and kind so¬ 
ever, except 
my gold 
watch.” 


Principle in 
text applied 
to bequest of 
goods, &c., 
answering to 
a certain 
locality. 


WHAT WORDS WILL COMPRISE 


. rents, judgments, &c., whatever I have or shatl have at my death , 
as plate, jewels, linen, household goods, coach and horses, for 
her use.” Fortescue , J., held, that goldsmiths* notes and hank 
hills did not pass under tho bequest: for though there was no 
douht hut the general words, whatever I have or shall have at my 
death , would have passed them; yet tho particular words which 
followed, “as plate, jowols,” &c., confined and restrained them 
to things of tho same naturo; ho said it was so laid down in 
Strafford v. Berridye (o). 

So, in Crichton v. Symex (p ), where a testatrix bequoathed to 
A. and 13., all her goods, -wearing apparol, of what naturo and 
kind soever, except her gold watch. Lord Hardwiehe was of 
opinion, that the words were not intended to ho a residuary 
clause; observing, that the testatrix afterwards gave a legacy of 
50/. to her executor, and that there was not the word residue. It 
had been insisted, lie said, that the words “ wearing apparel ” 
explained tho testatrix’s meaning, as if slio had said, “ all my 
goods, (to wit) my wearing apparel;” hut wearing apparel 
must ho construed the same as and wearing apparel, for there 
was no occasion to introduce wearing apparel, in order to except 
the gold watch, for if she had said “ all my goods, except my 
gold watch,” it would havo done as well; and it was his opinion, 
that, as the words stood in the will, she intended to give only 
her wearing apparol, ornaments of her person, household goods 
and furniture, and no other parts of her personal estate; tho 
testatrix hero meant to give, not only what was properly clothes, 


[(o) Mos. 208,] 1 En. Ca. Ab. 201, pi. 
14. A. bequeathed all his goods, chat¬ 
tels, household stuff, furniture, and other 
things, which worn then, or should be, 
in his house at tho time of his death. 
Decreed, that money in the house did 
not pass; for, by tho words other things , 
should be intended tilings of like nature 
and species with those before mentioned; 
see also [Sunders v. Ern ie, 2 Gh. Hep. 98, 
cited in] Anon., Finch, 8, where a bo- 
quest of all tho goods and chattels, plate, 
jewels, household stuff and stock upon 
the ground, in and belonging to tho tes¬ 
tator’s house in N., was held not to 
include a sum of money found in the 
house; Robots v. Kttffin , 2 Atk. 113, 
where a bequest of all goods and things 
of every kind and sort whatever, which 
should be found in a certain closet, was 
held not to comprise a sum of monoy 
found in the closet; [and Gibbs v. Law- 
rente, 7 Jur. N.S. 134, 30 L. J. Ch. 170.] 
In Sanders v. Earle, and Roberts v. Kuffin , 


some stress was laid on the fact of a 
pecuniary legacy being bequeathed to 
the same legatee; [as to which, how¬ 
ever, see ante, p. 752, n. (i).] 

The several preceding eases illustrate 
the application of the principle stated 
in the text, tobequestsof personal move¬ 
able property answering to a certain 
locality. [Nwiv/en v. Swinfen , 29 Beav. 
207, where money and live and dead 
stock passed under a gift of “furniture 
and other moveable goods here;” and 
Kennedy v. Kelly, 28 Beav. 223, where 
horses and carriages kept in the stable 
passed under a gift of a “houso and all 
buildings belonging to me, furniture 
and what the said buildings may con¬ 
tain illustrates tho modem tendency 
to reject a restricted construction. A 
gift of all in a certain locality “or else¬ 
where” includes- the general personal 
estate, Re Scarborough, 30 L. J. Frob. 
85, 6 Jur. N.S. 1160.] 

\p) 3 Atk. 61. 
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but the ornaments of her person, and the oxcopiion of the gold crumenxxm. 
watch showed the latitude ol the expression. 

[So, in Steignes v. Steignes ( 7 ), where the testator gave to his “Moveables, 
wife, “ besidos all moveables, plate, jewels, pictures, linen, &e. h. 1 ” 1 ’ 

(except three books of miniatures and his whole library), 0,000/1 stwk -” 
South Sea Stock: ” Sir J. Jekgll, M. It., said, that by the be¬ 
quest of 6 , 000 /. stook, besides all the moveables, the testator had 
shown, that, in his understanding of tho word, “ moveables ” 
would not comprehend stock. TI 10 consequence was, that though 
tho word, if unrestrained by the context, would take in tin* 
whole purely personal estate, yet hero it must be confined to 
corporeal moveables, to the exclusion of all matters of a lik«> 
nature with tho stock. Moreover, the testator had given away 
his debts in another clause (r).] 

In some instances, however, the argument in favour of the re¬ 
stricted construction, founded on subsequent expressions, descrip¬ 
tive of a particular species of property, has not been allowed to 
prevail against the force of tho previous general words. 

Thus, in Bennett v. Bachelor (*), whore a testator bequeathed Subsequent 
unto 1 \ (to whom I 10 had before devised real estates, and had hounwttobo 
also given specific legacies) all his household goods, books, linen, restrictive, 
wearing apparel and all other, not before bequeathed, goods and 
chattel* that he should he in possession of at the dag of his decease , 
except the plate and legacies before and thereafter given and 
bequeathed; and he also bequeathed to tho said I*, all monies 
due from his (the testator’s) tenants, and other persons. Lord 
Tharlow hold, that tho whole residue passed by tho bequest; 
observing, in reference to the latter words, that tho testator 
might not know that tho debts would pass by the words “ goods 
and chattels.” 

A conclusive ground for giving to equivocal words their larger Exception, 
signification, occurs where the bequest contains an exception of ^ v a h t ^ e 0 Y‘ 1:l ‘ 

doubtful 

[(e) Mos. 296. then bequeathed to her “ all bin money, words. 

(r) The M. R. also said that the cattle, fanning implements, &a., sliu 
■words, “plate, jewels,pictures, linen,” paying” certain legacies, it was held 
would not confine the generality of tho by Jesse/ ,■ M. R., that she took evory- 
word “ moveables,” though they wei"o thing; sec also Clover v. Davis , 29 Beav. 
only corporeal things, for “ &o.” must 225. In Xewman v. Xvwman, 26 Beav. 

signify, ot cretera mobilia. Nor was 220, and liarmby v. Tassel/, L. K., II 

tho sense of it restrained by the excop- Eq. 3G3, “etc.” was held to mean other 

tion. “Et cietera” having no sub- things ejusdem generis, and in Twining 
stantive expressed, is more dependent v. To well, 2 Coll. 2G6, other things be- 
tyr its meaning on the context than fore mentioned.] 

“othor effects.” In Chapman v. Chap- ( s) 3 B. C. C. 29, 1 Ves. jun. 63; soo 

man, 4 Ch. D. 800, where a testator di- also Flemming v. Burrows, 1 Russ. 276, 

rected his widow to pay his debts, and post, p. 758. 

3 c 2 
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WHAT WORDS WILL COMPRISE 


gnAWEr.xxni. certain things, which such bequest, according to its restricted 
~ construction, would not comprise; the testator haying in such a 
case afforded a key or explanation to his own ambiguous lan¬ 
guage, by showing that he considered that the bequest would, 
without the exception, have included the excepted articles. This 
question has generally arisen under gifts of goods and chattels, 
restricted to a certain locality; but the principle, it is obvious, is 
equally applicable to bequests not so restricted. 

Thus, in Hotham y. Sutton (t), where A. having two sons and 
a daughter, B., C., and I)., after bequeathing for their benefit a 
sum of 12,700/. Consols, gave all the residue of her personal 
estate and effects to her youngest children, C. and D., as therein 
mentioned. A. on the day of making her will executed a codicil, 
and revoked so much of her will as related to the bequest to her 
son C., of a sharo of her “ plate, linen, household goods, and other 
effects , (money excepted,) ” and gave the whole thereof to her 
daughter. The question was, whether the revocation extended 
to the general residuary personal estate, or whether the words 
“ and other effects ” were not restrained by the prior terms to 
articles ejusdem generis. Lord Eldon decided in favour of the 
former construction. He observed, “ The doctrine appears now 
to be settled, that the words ‘ other effects ’ in general, mean 
effects ejusdem generis. I cannot help entertaining a strong 
doubt, whether this testatrix, if asked whether she meant effects 
ejusdem generis, or contemplated the share of all which she had 
considered her effects in the will, would not have answered that the 
latter was her meaning. Her expression is conclusive upon that. 
Money cannot be represented as ejusdem generis with plate, 
linen and household goods. The express exception of money 
out of the other effects shows her understanding, that it would 
have passed by those words; that express words were required 
to exclude it, and by force of that exclusion of the excepted 
article, she .says, she thought the words of her bequest would 
carry things non ejusdem generis. This disposition must, thero- 


“ Household 
goods and 
other effects, 
money ex¬ 
cepted.” 


Mortgage, 
bond, and 
bankers’ re¬ 
ceipts held not 
to pass as pro¬ 
perty in a 
haute . 


(/) 15 Ves. 319. Cf. Flemming v. 
Brook, 1 Sell. & Lef. 318, where Lord 
Bedesdale, on the authority of Moore v. 
Moore, 1 B. C. G. 127, held, that a be¬ 
quest of ‘‘all my property, of whatever 
nature or kind tho same may be, that 
may be found in A.’s houBe, except a 
bond of B. in my writing-box,” did not 
pass a mortgage security, and another 
bond and certain bankers’ receipts, 


which were in the house, on the ground, 
that choses in action had no locality for 
this purpose (a doctrine which is now 
well settled, 1 Ves. 273, 1 B. C.C. 127, 
129, n.; [7 Bear. 1; but see 29 L. J. 
Ch. 486]); and his Lordship being of 
opinion that an exception in the will of 
one security was not sufficient evidence 
of the testator’s intention to pass all 
the other choses in action. 
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fore, be token to comprehend all that she has not excluded, 
which is money only ” («). 

It will be observed, that Lord Eldon, in the last caso, lays it 
down, that the words “other effects,” in general, mean effects 
ejusdem generis ( x ); but such a position seems scarcely to accord 
with some subsequent decisions about to be stated ; one of which, 
it will be seen, was determined by the samo Judge who decided 
Raidings v. Jennings (y), which caso certainly carried the re¬ 
stricted construction to its extreme point; and probably was in 
Lord Eldon 1 s view, when he advanced the above dictum. 

Thus, in Campbell v. Prescott (s), where a testator gave to his 
sons A. and J. all his sugar-house, cupola and merchandize stock, 
with jewels, plate, household goods, furniture and all effects what¬ 
soever, and appointed them executors; Sir W. Grant, M. It., held, 
that the whole personalty passed under this clause; remarking, 
that there was no caso for tho restrictive sense attempted to be 
put upon the words “ all my effects whatsoever.” 

So, in Michell v. Michcll (a). Sir J. Leach, Y.-C., held, that tho 
porsonal estate of a testator passed under a bequest of all and 
singular his plate, linen, china, household goods, and furniture (b), 


CHAPTER XXIII. 


Lord Eldon's 
statement of 
general rule. 


“ And all ef¬ 
fects whatso¬ 
ever,” not re¬ 
stricted by as¬ 
sociation with 
more limited 
terms. 


“Plate, &c., 
and effects 
that I shall dio 
possessed of.” 


[(») Sec also Bland v. Lamb, 2 «T. & 
W. 399, 409; lie CraichalVs Trusts, 
2 Jur. N. S. 892, 895, 8D.M.& G. 480; 
lie id v. Jlcid, 25 Beav. 469; cf. lie 
Hull's Estate , 21 Benv. 314. 

(a-) So per Lord llcdcsdalc, Stuart v. 
M. of Bute, 1 Dow, 84, 87.] 

(//) Ante, p. 752. 

(z) 15 Yes. 503. 

(ff) 5 Mad. 69. 

(A) * The words “ household goods,” 
or “ furniture,” will include pictures 
hung up, and plato and house linen ; 
[Amb. 605, 2 P. W. 419, 5 Buss. 312;] 
unless these words are used elsewhere 
in the will in contradistinction thereto; 
Prc. Ch. 251; [also prize medals, coins 
and trinkets, if framed and hung, or 
otherwise disposed for ornament, 21 L. 
T. 40, 5 Buss. 321, 29 Bcav. 573;] but 
not books, 3 Atk. 201, Amb. 605, 
[Mos. 112, 5 Rush. 321; (unless nn in¬ 
tention to include them appear by the 
context, 10 Beuv. 462, 3 Russ. 301, 
11W. R. 417; and they have been held 
to paSs as articles of domestic use or 
ornament, 12 Sim. 303, which brings 
them within the definition of “ furni¬ 
ture,” Amb. 610, sedqu.);] nor wines 
[or other consumable articles;] 3 Ves. 
311, [3 P. TV. 334 ;] nor goods be¬ 
longing to the testator in the way of, 
[or used in carrying on], trade; 2 P. 
W. 302, 1 Yes. 97, Amb. Oil, [7 D. 


M. & (>. 55 ; nor fanning stock, 3 Jo. 

& Lat. 727, 29 L. J. Ch. 875; nor, in 
general, tenants’ fixtures, i. e. they 
will generally pass with the testator’s 
interest in tho house, Mos. 112, 10 Ch. 

D. 13. In l'aton v. Sheppard, 10 Him. 

186, the house had been settled with¬ 
out tho tenant’s fixtures, and these 
were held to pass to the legatee of tho 
furniture as .against the residuary lega¬ 
tees. Under the terms “household * “Household 
furniture, implements of household und goods, fur- 
articles of vertu,” telescopes have been niturc,” and 
held lo pass, 2 I)c G. & S. 425; as to a “ household 
bust, qutore, 1 Benv. 189.] Tho words effects.” 
“household furniture ana other house¬ 
hold effects,” it seems, extend to all 
that is in the house for use, consump¬ 
tion or ornament, and have been held 
to comprise pistols, apparatus for turn¬ 
ing, models, pictures, organ, parrot, 
books, wines and liquors, but not a pony 
or cow, or a fowling-piece, unless used 
for domestic defence; [Coley. Fitzgerald, 

I 8. & St. 189, 3 Russ. 301, and n.; 

Stone v. Parker, 29 L. J. Ch. 874 ; nor 
articles exclusively of personal orna¬ 
ment, 2 K. & J. 635. But the circum- 
Btanco that the article has been sent 
away for repair or sale, will not ex¬ 
clude it, 2 Jur. N. 8. 614.] As to tho 

words “live and dead stock,” see “Live and 
3 Ves. 311, 3 Mcr. 190, [12 Beav. 357, dead stock.” 

II TV. R. 417 (wlieic books and wine 
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CItArTKK XXIII. 


“ SpOOBS, &C., 

to A., and all 
other effects 
to B.” 


“Or whatever 
else I may 
then be pos¬ 
sessed of.” 


“ Wines and 
property.” 


and effects that he should die possessed of. He considered that this 
construction of the word “ effects ” was aided by the subsequent 
words, “ that I shall die possessed of,*’ and observed, that the 
expression was not household goods, furniture and effects; but 
“ household goods and furniture and offects,” which imported a 
distinct sense in the word “ effects.” 

[And in llcarnc v. Wigyinton (c), before the some Judge, where, 
after giving several pecuniary legacies, a testator bequeathed his 
wearing apparol to A.; and to 13. and C. two large silver spoons, 
one silver cream jug, six tea-spoons, ono pair silver buckles; and 
all his other effects he willed to D. to be sold for his benefit: D. 
was hold to be clearly entitled to the general residue, although 
some of tho particulars comprehended in it wero not strictly 
speaking tho subject of sale.] 

Again, in Flemming v. Burrows (d), where a testator, after com¬ 
mencing his will with tho words “ As for such temporal estate as 
God in his mercy hath bestowed upon me, I give and dispose of 
the same as followcthdevised certain lands to his natural son 
1)., adding, “ likewise my furniture, plato, books, and live stock, 
or whatever else I mag then he jwsscssed of at mg decease , also my 
shipping and ropery concerns at W. and H.,” he paying tho 
debts. It was contended that these words were to be confined to 
articles ojusdem generis with thoso specified before, i. e. furni¬ 
ture, &o., with which they stood immediately associated, and also 
on tho ground of their being followed by the mention of specific 
articles, which wero already included, if the previous words 
amounted to a general residuary gift; but Lord Gifford , M. It., 
held, on tho authority of and tho reasoning in Bennett v. Bache¬ 
lor (c), that these circumstances wero inadequate to restrain tho 
generality of the bequest. ‘ 

[In Arnold v. Arnold (/), tho testator, who was in India and 
made his will there, “ bequeathed to his wife 1,000/.; also his 
wines and property in England,” and gave other legacies. Lord 


“ * Plant and 
goodwill.” 

“Moveables.” 


[were held included)]. Growing crops, 
it seems, will pass under a bequest of 
stock of a farm, 6 East, 604, n.; or 
stock upon a farm, 8 East, 339 ; [but 
see 5 Buss. 12;] and see 1 Roper on 
Leg., bjr White, 249. [“Moveables,” 
unrestrained, will take in all pure per¬ 
sonalty, Mos. 296; and articles tem¬ 
porarily removed from a place will pass 
as articles in that plaoe, 4 B. 0. C. 637, 
2 Jur. N. S. 614 ; but not articles per¬ 
manently removed, 3 Mad. 276, 21 
Bcav. 648, 1 Jur. N. S. 250; nor arti¬ 
cles intended to bo, but never yet, 


taken thither, 2 De G. & S. 426; (but 
see 3 Cli. D. 302). “ My freehold houso 

and property situato in W.road,” was 
held not to carry chattels temporarily 
on ground near tho house, 2 Gif. 277. 
Under a gift of “plantand goodwill,”* 
the house of business held at rack-rent 
was decided to pass, ‘ Blake v. Share, 
Johns. 732. 


(e) 6 Mad. 119.] 

(d) 1 Russ. 276; see also Sutton v. 
Sharp , ib. 145. 

(«) Ante, p. 755. 

[(/) 2 My. & K. 366. 
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\Cottenham , then M. It., held that all tho testator’s property in 
England (which consisted of wines, stock, cash at his banker’s," 
and other particulars), went to tho wife. It was obvious, ho 
said, that the mere enumeration of particular articlos, followed 
by a general bequest, did not of necessity restrict tho general 
bequest, because a testator often threw in such specific words, 
and then wound up tho catalogue with some comprehensive ex¬ 
pression for tho very purpose of preventing the bequest from 
being so restricted. 

Lord Cottcnham’s statement of the general rule is the exact 
contrary of that cited from ILotham v. Sutton , and is now gene¬ 
rally accepted. “ The mere enumeration of some items beforo 
tho words ‘ other effects ’ does not alter the proper meaning of 
those words ” (g). 

In Parker v. Marchant (li), it was noticed by Sir J. K. Bruce, 
V.-C., as a circumstance favouring tho unrestricted construction 
that tho general terms there followed tho specific. But, as al¬ 
ready shown (<), a contrary order does not necessarily lead to a 
contrary result: and in Fisher v. Hepburn (/«:), where a testator 
expressed himself as follows: “ As to all tho rest, residue and 
remainder of my estate and effects whatsoever and wheresoever, 
canal shares, plato, linen, china and furniture, I give, devise and 
bequeath tho same to my wife, for her own use and benofit;” Sir 
J. Romilhj , M. B., held the wife entitled to the general residue. 
“ The latter words,” he said (/), “ are not words of restriction; 
they aro rather words of enlargement. The object was to exclude 
nothing. Such an enumeration under a videlicet , a much moro 
restrictive expression, has been held only a defectivo enumera¬ 
tion, not a restriction to tho specific articles.” The case here re¬ 
ferred to by thd M. B. was probably that of Bridge v. Bridge, (in), 


CHAPTER XXIII. 


Lord Col ten - 
ham's state¬ 
ment of tho 
general rule. 


Special terms 
following tho 
genoral, not 
necessarily 
restrictive. 


Defective 

enumeration. 


[(y) Ter Jessel, M. R., Hodgson v. Jex, 
2 Ch. D. 122. See also Parker v. 
Marchant, 1 T. & C. 0. C. 290, 1 Phil. 
36G; Head v. llodgcns , 7 Ir. Eq. Rep. 
17 ; Baker v. Mason, 2 Jur. N. S. 539; 
lie Cadge, L. R., 1 P. & D. 543; Harris 
v. James, 12 *W. R. 609; Stratton v. 
HiUas, 2 D. & War. 61, a very special 
case. Where the expression which fol¬ 
lows tho specific enumeration is un¬ 
ambiguous, as “all other tho rest of 
my personal estate ,” thorc is still greater 
difficulty in limiting' its meaning, Mar¬ 
tin v. Glover, 1 Coll. 269; Nugce v. 
Chapman, 29 Bear. 290. 

(h) 1 y. & C. C. C. 295, 301. Sco 
also by tho same judge 1 D. F. & J. 


416, and by Romillg , M. R., He Kendall, 
14 Bcav. 611. It is singular that 
this circumstance which these learned 

{ bulges thought was in favour of tho 
arger construction was stated by Lord 
Lyndhurst to bo essential to the re¬ 
stricted construction, see Lewis v. 
Rogers, 1 0. M. & R. 52 (doed). 

(i) Bennett v. Bachelor, ante, p. 755. 
\k) 14 Bcav. 627. See also Kendall 
v. Kendall, 4 Russ. 360; Avison v. ‘ 
Simpson, Johns. 43. 

(1) Citing Sir IV. Grant, Cambridge v. 
Rom, 8 Vcs. 26. 

(hi) 8Vin. Abr. Devise, O. b., pi. 13; 
and see Chalmers v. Storil, 2 V. & B. 
222 ; Nicholas v. Nicholas, Taml. 269 ; 
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ohapteii xxm, [whore a testator, after bequeathing certain legacies, gave the 
remainder of his estate, viz., his Bank stock, India stock, and 
S. S. stock and S. S. annuities, to A., and made him sole exo- 


General re¬ 
mark on pre¬ 
ceding coses. 


Effect where 
will also con¬ 
tains general 
residuary 
clause. . 


cutor. Lord King held that theVords under the videlicet did not 
restrain the general words, “ but were added by way of enume¬ 
ration or description of the main particulars whereof the estate 
consisted; and the rather, because immediately after follow the 
words, ‘ and I do hereby make him sole executor.’ ” And in a 
similar case (n), Sir W. P. Wood , V.-C., said, “The strong pre¬ 
sumption is that the testator did not mean to do only what he 
might have effectually done by giving the enumerated articles 
simply.” It scarcely need be added that it is immaterial that 
the enumeration comprises trivial things only, and omits all the 
important items of tho personal estate. To hold the contrary 
would involve tho admission of evidence to prove what the testa¬ 
tor’s personal estate consists of at the date of the will; which we 
have before seen is inadmissible (o).] 

These cases indicate tho disposition of the Judges of the 
present day to adhere to the sound rule, which gives to words 
of a comprehensive import their full extent of operation, unless 
some very distinct ground can be collected from the context for 
considering them as used in a special and restricted sense. 

It is to be observed, however, that in all the preceding cases, 
there was no other bequest capable of operating on the general 
residue of the testator’s personal estate, if the clause in question 
did not. Where there is such a bequest, it supplies an argument 
of no inconsiderable weight in favour of the restricted construc¬ 
tion, which is then recommended by the anxiety always felt to 
give to a will such a construction as will render every part of it 
sensible, consistent and effective. 

To this ground maybe referred the case of Woolcomb v. Wool- 
comb (p), where the testator gave to his wife all the furniture of 


[ Ellis v. Selby, 7 Sim. 352; Eicrall v. 
Browne, 1 Sm. & Gif. 368 ; Vhoyce v. 
Of ley, 10 Hare, 443; Banks v. Thornton, 
11 Hare, 176; lie Goodyar, 1 Sw. & Tr. 
127, 4 .Jur. N. 9.1243 ; Gorerv. Davis, 
29 Beav. 222; Dean v. Gibson , L. R., 
.3 Eq. 713; King v. George, 4 Ch. D. 
4 35, 6 ib. 627. See also Beeves v. Baker , 
18 Beav. 372; Armstrong v. Buekland, 
ib. 204. In Att.-Gcn. v. Wiltshire, 16 
Sim. 36, the general terms, "all the 
property of which I am possessed,'' 
were held to be restricted to property 
in a particular place by force ox the con¬ 


text, especially by the sentence "the 
property above referred to is at A.” 
And in Enohin v. Wylie , 1 D. F. & J. 
410,10 H. L. Ca. 1, " all my capital in 
ready money and bank billets” was 
held a description of a limited part of 
the testator’s capital, not a case of 
enumeration. See also Stooke v. Stooke, 
35 Beav. ■ 396. And see Slingsby v. 
Grainger , 7 II. L. Ca. 273. 

(«) Beany. Gibson, L.R., 3Eq.7l7. 

(o) King v. George, 5 Ch. D. 627.] 

[p) 3 P. WmB. 112, Cox's ed.; [see 
Marks v. Solomons, 19 L. J. Ch. 566. 
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his parsonage house, and all his plate, household goods, and other 
goods, (except hooks and papers,) and all his stock within doors 
and without, and all his com, wood, and other goods, belonging 
to his parsonage house; and gave the residue of .his personal 
estate to J. The question was, whether ready money, cash, and 
bonds, should pass to the wife. It was contended, that tlio 
devise of all the testator’s goods should carry all his personal 
estate; omnia bona being words of the largest extent and signi¬ 
fication, with regard to personals. To which it was answered, 
that if the devise of all the testator’s goods were to be taken in 
so large a sense it would disappoint the bequest of the residue; 
that tho words “ other goods” should be understood to signify 
things ejusdem generis with honseho/d goods, in order that the 
whole will might take effect. And of that opinion was Lord 
King. 

[So in Lamphicr v. Despard (q), where a testator, after devising 
certain real estates to his wife, bequeathed to her “ all his house¬ 
hold furniture, plate, house-linen, and all other chattel property 
that ho might die seised or possessed of;” and after giving 
various legacies, he appointed A. his executor and residuary 
legatee; Sir E. Sugdcn held that all other chattel property 
meant all ejusdem generis; relying partly on tho subsequent 
residuary gift. Ho thought, however, that tho words would 
clearly not pass money; so that the clause could not be a general 
bequest of the entire personal estate. 

A residuary gift of personal estate (;•) carries not only every¬ 
thing not in terms disposed- of, but everything that in the event 
turns out to bo not well disposed of. A presumption arises for 
the residuary legatee against every one except the particular 
legatee: for a testator is supposed to give his personalty away 
from the former only for the sake of tho latter (.s). It has been 
said, that, take a bequest of the residue out of the general rule, 
very special words are required (t), and accordingly a residuary 
bequest of property “ not specifically given,” following various 
specific and general legacies, will include lapsed specific legacies^). 
And a gift of all a testator’s personal estate, except certain 

[(9) 2D. &War. 59; see also Stuart v. Robinson, 2 Mer. 393; Reynolds v. Kort- 
Marquis of Bute, 1 Dow, 73; Barrett v. wight, 18 Beav. 427. 

White, 24 L. J. Oh. 724, 1 Jur. N.S. (<) Per Lord Eldon, Bland v. Lamb, 2 
G52; Mullins v. Smith, 1 Dr. & Sm. 204; J. & W. 406 ; see also Cunningham v. 
Gibbs v. Lawrence, 7 Jur. N.S. 134, 30 Murray, 1 Do G. & S. 360, rev. on app. 
L. J. Ch. 170. 12 Jur. 647. 

(r) As to real estate see ante, p. 646. {«) Roberts v. Cooke, 16 Ves. 461; sco 

(») Per Sir W. Grant, Cambridge v. also Clowes v. Clowes, 9 Sim. 403. 

Rous, 8-Ves. 26; see also Leake v. 
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CHATTER XXIII 


What will 
suffice to ex¬ 
clude any por 
tion of the 
personalty 
from a resi¬ 
duary gift. 


WHAT WORDS WILL COMPRISE 


. [specific sums of stock and monoy, followed by a bequest of those 
particulars, was held, in Evans v. Jones (x), to include some of the 
specific legacies which had failed. And in James v. Irving (y), 
where the bequest was of “ eveiything real and personal, &c., 
except the S. shares, which were not to be sold until after the 
death of A.: ” Lord Langdak, M3., held, that the exception of 
the shares was only for the purpose of postponing the sale, and 
that they passed by the bequest. 

So, in Markham v. Ivalt (s), a gift of “ all the residue of my 
freehold and leasehold hereditaments, estate and premises, what¬ 
soever and wheresoever, not hereinbefore otherwise disposed of,” 
was held not to bo confined by a previous direction, that a rever¬ 
sionary interest in certain specified leaseholds should “ form the 
residue of her leasehold estates,” but that other leasehold pro¬ 
perty also passed thereby. «And in Bernard v. Minshull («r), 
where, under a general power of appointment (£), a married 
woman bequeathed the whole fund to her husband, but requested 
him after reserving a specified part for his own use, to dispose 
of the rest as would best carry out her wishes often expressed to 
him; and then bequeathed all other her property to her hus¬ 
band. The trust having failed for uncertainty, it was held that 
the husband was entitled not only to the sum which he was 
specially allowed to reserve, but also under the residuary clause 
(which, under s. 27 of the Wills Act, operated as an appointment) 
to the entire remainder of the fund. 

However, if the words of the will show that the testator in¬ 
tended the residuary bequest to havo a limited effect, the pre¬ 
sumption in favour of the residuary legatee will, of course, be 
effectually rebutted; tho difficulty in these, as in most other 
cases, being not in discovering the principle but' in applying it 
to particular wills. 

In Da'vers v. Dewes (c) a testator gave part of his plate to A., 
and declared that ho intended to dispose of the residue thereof, 
and of the goods and furniture in C. house, by a codicil; he then 
bequeathed the residue of his personal estate whatsoever not 
bofore disposed of, or reserved to be disposed of by his codicil, to 
A. lie made two codicils without disposing of the reserved 


[(*) 2 Coll. 616. 

\y) 10 Bcav. 276; see also Dobson v. 
Banks , 32 Beav. 259; Bead v. Hodgens , 
7 Ir. Eq. Rep. 17; Shejieldv. lord Otrerg , 
3 Atk. 286; Thompson v. Whitelock , 4 Do 
G. & J. 490. 


z) 20 Beav. 579. 

a) Johns. 276. 

b) Vide ante, p. 682. 

c) 3 P. W 40. See also Ludlow v. 
Stevenson , 1 De G. & J. 496, (gift of 
“property not otherwise disposed of” 
restricted by context). 
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[articles j ]but Lord King held, that being expressly reserved to chamebjcxhi. 
be disposed of by a codioil, those articles could not pass by the " 

devise of the residuum by the will. 

Again, yd. Att.-Oen. v. Johnston (ft), where, after giving legacies 
to a considerable amount, the tostator gavo to a hospital 100/., 

“ that is, if there remained enough of his porsonal estate to 
satisfy it; but if not, or in case there remained but little, then 
the 100/. to the hospital should not bo paid; and the small re¬ 
mainder of his personal estate should bo left to his executor,” in 
trust for charity schools; “ so as it was likewise his will, that if 
his personal .estate should sufficiently reach towards satisfying all 
the logacics by him bequeathed and above mentioned, that his 
said executor should also dispose of the remainder in favour of ” 
tho charity schools. Lord Camden held that legacies to a largo 
amount which had lapsed did not pass by tho residuary bequest. 

He looked upon the bequest to bo specific, contingent, and con¬ 
ditional ; that is, “ In caso iny estate turns out to pay all my 
other legacies, and there should be a little more, then I give that 
little.” 

And in Wainman v. Field ( e ), (which on account of tho simi¬ 
larity of tho form of tho bequest to that in Evans v. Jones (/), 
well illustrates the rule,) a testator bequeathed to trustees all his 
personal estate, (except such parts as were particularly disposed 
of, “and also except such leasehold estates as he should be entitled 
to at his decease; which leasehold estates ho declared it to bo his 
intention to exonorate from the payment of his debts and lega¬ 
cies,”) upon trust to pay debts, funeral expenses, and legacies; 

“ and in caso there should be any residue of his said personal 
estate (except as aforesaid) beyond what should be sufficient for 
tho payment eff his said debts and legacies,” he gavo tho same to 
A. The will then contained a devise of the testator’s freehold 
estates, and a bequest of his leaseholds*, which -was void for re¬ 
moteness : and the question being whether the leaseholds passed 
by tho residuary bequest, Sir W. P. Wood, V.-C., held that they 
did not. “The testator excepts the leaseholds,” he said, “for 
the reason that he wishes to exonerate them from the payment of 
his debts and legacies, and not for the purpose of making a par¬ 
ticular bequest of them.” And again, “ The testator had both an 
intention to bequeath those leaseholds for other purposes, and a 
negative intention not to give thorn for those particular purposes,” 

(i.e., for payment of debts and legacies). . 

[(<#) Amb. 677. Clowes , 2 Coll. 648. 

(e) Kay, 607 ; see also Russell v. (/) 2 Coll. 616, ante, p. 762. 
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chatter xxni. [To hold that the negative intention was independent of the 

intention to bequeath, may seem a rigid construction. But, 
being made, it marks. the distinction in principle between this 
case and Evans v. Jones, and James v. Irving (g). 

Effect of fail- "When the disposition of an aliquot part of the residue itself 
of°on aliquot* f rom any cause, that part will not go in augmentation of 
part of re- the remaining parts, as a residue of residue, but will devolve as 
Biliie, undisposed of. In illustration of this well-settled rule ft will 

suffice to mention the case of SkrymsJicr v. Northcote (h), whero 
a testator gavo his residuary estate equally between his two 
daughters; but in the event (which happened) of oither of them 
dying and leaving no children, then out of the moiety of the 
one so dying ho gave 000/. to H., and “ the remainder of that 
moiety ” to the other sister. The testator revoked the gift of 
500/. without making any fresh disposition of it, and Sir T. 
Plainer , M. It., held that it went to the next of kin. “ Residue,” 
he said, “ means all of which no effectual disposition is made by 
the will, other than the residuary clause. In the instance of a 
residue given in moieties, to hold that one moiety lapsing shall 
accrue to the other, would be to hold that a gift of a moioty shall 
eventually cany the whole.” 

And this rule has been hold to prevail, though the testator 
directed that in a certain event (which happened) tho .aliquot 
part should sink into the residue and bo disposed of accordingly; 
this not being equivalent to saying it should belong to the other 
residuary legatees (/). But it is a mere question of intention, 
and in Evans v. Field (/.•), where a testatrix directed her executors 
to stand possessed of her residuary personal estate after satisfying 
legacies, and also of so much of her personal estate the. trusts whereof 
should fail, upon trust for division in elevenths, one share being 
separately given to each one of eleven named persons. One of 
these died.before tho testatrix, and it was held by Sir L. Shad - 
ivell, V.-C., that the whole residue went to the other ten. He 
said the gift of the residuo was in the first place among the 
eleven ; but then tho testatrix directed that so much of her per¬ 
sonal estate, the trusts whereof should fail, should be disposed of 
according to the same trusts; and one share having lapsed, he 
thought the necessary effect of that direction was to make the 
residue divisible into ten parts instead of eleven (/). 

[fo) Ante, p. 762. 115. 

(A) 1 Sw. 666; bco also Lloyd v. (t) Humble v. Shore, 7 Hare, 247; 
Lloyd, 4 Beav. 231; Green v. Lcrtuce, Lightfoot v. Hut-stall, 1 H. & M. 646. 

6 Hare, 249 ; Gibson v. Hale, 17 Sim. (A) 8 L. J., N. S. 264. 

129; Simmons v. ltudall , 1 Sim. N.S. (/) Semb. by tho lapsed share being 
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[It has already been observed (m) that a general bequest of cn apter xxni. 
chattels of a particular species carries all the chattels of that General bc- 
kind which the testator is possessed of at tlio time of his death: *i. uc * fc of i >ur " 

1 • ticjular rc- 

as, mortgages, stocks or furniture. Thus, a gift of “ any small sidue. 
sum remaining in the bank after my funeral expenses have been 
paid,” was held to carry the testatrix’s balance at her bankers at 
the time of her death, although, in the meantime, it had increased 
from 480/. to 1,370/., and notwithstanding tho word “ small ”(«). 

In the fluctuating character of the property comprised in it sucli 
a bequest resembles a general bequest of all the personal estato, 
and, by analogy to a bequest of the latter kind, a bequest of a 
particular residuo is held to include all of the partioular kind 
which in event is not otherwise disposed of. Thus, in Be Trnf- 
ford v. Tempest (o), whore a testator gave to his widow certain 
chattels which, at his decease, might be in or about his house at 
T., and bequeathed to his son all his household and other fur¬ 
niture, plate and chattels, not thereinbefore otherwise disposed 
of, which at his decease might bo in or about his said house; 
and afterwards bequeathed his residuary estato to other persons: 
tho widow died before the testator, and it was held by Sir J. 
liomilly, M. It., that tho chattols, whereof tho bequest to tlio 
widow had lapsed, foil into the partioular residue and passed to 
the son. 

But where a testator is dealing with a fund which ho estimates Effect of a 
at a certain amount, it is indifferent whether, after disposing of ^hUho” of 
certain portions, he specifies the remainder by stating its amount a definite sum; 
or by comprising it under the term “ residuo.” In either case, 
if the disposition of any portion fails, it will lapse, and not pass 
as part of the “ residue” (^). 

This construction depends on the fund being ascertained, or —of a fund 
rather on its being so treated by the testator. Where this is not cortahicd 
the caso, the general rule as to the comprehensiveness of a par- amount - 
ticular residuo prevails. Thus, in Fullmer v. Butler (q), where a 
testatrix, having under her deceased husband’s will special power . 
to appoint the residue of his personal estate, appointed soveral 
legacies, including one to a stranger, and then appointed “ tho 

[divided into elevenths, and one of those Wright v. Weston, 20 Beav. 429; Jte 
elevenths again subdivided, ad iniin. -Jeaffmon's Trusts, L. R., 2 Eq. 270 
os in Atkinson v. Jones, Johns. 240. (part appointed to a stranger to power). 

(♦») Ante, p.^ 091. According to Hunt v. Berkley , Mos. 47, 

(n) Page v. Young, L. R., 19 Eq. 501. the lapsed legacy would pass by a 

(o) 21 Beav. 504, and see Mitchell v. general residuary bequest in the same 

M'Isaae, 18 Jur. 672. will. 

(j») Easum v. Appleford, 5 My. & Cr. (q) Amb. 514. 

68; Page v. leapingtcell, 18 Yes. 463; 
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[rosidue of her husband’s estate after payment of the legacies 
it was hold that the residue carried the ill-appointed legacy. It 
is to be observed that here, although when the testatrix made her 
will her husband’s estate may have consisted of an ascertained 
sum (»■), she did not so refer to it. The material circumstance 
was, therefore, wanting to show that she was parcelling out a 
fixod sum in definite proportions. 

And in Pet re v. Pet re (*), where a testator, having a general 
power over a sum of 7,100/. stock, gave certain money legacies 
thereout, and the rosidue, after deducting the legacies, to his 
son; the fund having by the appointment become subject to 
debts, and the amount it would produce by a salo being un¬ 
certain till it was sold, Sir J. Pom illy held the gift of the 
rosidue to bo not specific, but merely residuary, and subject 
to all the incidents of a common residue (/). After adverting to 
the rule in Page v. Leapinyicell , he continued, “ In this case, so 
far from knowing the amount of tho fund, tho testator could 
have no conception of it; for it was impossible to ascertain the 
amount until the fund had been realized by a sale, and the 
charges on it known. If, in this case, tho testator thought he 
was dealing with 7,100/. sterling, and ho had divided it ipjto 
different proportions, tho loss would then fall on all the persons 
interested in proportion to .their sliaros, although tho last -portion 
was called ‘ the rosidue,’ but that is not tho case hero.” 

An express charge of debts on the fund shows that a testator 
does not mean tho legatee of “ residue” to take a definite pro¬ 
portion of the fund, tho debts being of altogether uncertain 
amount (/r). But it does not appear that tho charge of debts 
which, by a rule of law only, and not by express provision, at¬ 
tached to tho fund in Petre v. Pet re, was essential to tho deoision 
in that case, even if it could properly bo permitted to weigh. 
In the case put by the M. li. at tho close of the remarks cited 
abovo from his judgment, the debts would still have been a 

[(r) Virl. per Wood,V. -C., JoJins. 20C. happens, the question arises upon an 
\s) 14 Beav. 197. appointment, and the fund is lnsuffl- 

(t) If tho fund falls short of the cient for all the particular gifts, but 

estimated amount, all must abate rate- one of them lupses—here, ns between 
ably, l’age v. Lcnpinguell, sup.; Hash- the appointees and thoso entitled in dc- 
tcood v. Green, 28 Beav. 1; Elites v. fault, the lapsed appointment goes to 

Causton , 30 Beav. 554; Walpole v. Ap-. augment the others and to prevent 

thorp, It. R., 4 Eq. 37; Miller v. llitd- abatement, Hales \. Drake, 1 Gh.JD. 217. 
dlestone, L. XL, G Eq. G5. If the («) Harley y. Moon, 1 Dr. & Sm. 623; 
remainder is not given at all, the case Bakery. Farmer , L. R., 3 Ch. 537. So of 
is different, and the specific portions any other indefinite charge or payment, 
arc payable in full, Booth v. Alington , as, for restoring a church, Champney v. 
6 D. M. & GL G13. Where, as often Davy, 11 Ch. D. 049. 
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[charge on the fund; yet, ho said, in that cose the residue would 
have borne only a proportion of the loss. lienee it would seem 
that wherever there is a gift of money legacies out of a specified 
sum of stock, followed by a gift of the “ residue,” this will be a 
true residue, the amount of it being nocessarily uncertain until 
the stook is actually sold(^). The intention is placed beyond 
doubt if, to a proper description of the fund, the testator adds 
“ or other the stocks or securities in which the same may here¬ 
after be invested” (y). 

Again, in Oka v. Heath ( 2 ), where a testatrix had power to 
appoint 4,000/., and she appointed the whole sum to A., and “ tho 
residue of what she had power to dispose of ” to 13., tho gift of 
residue had nothing to operate upon, except what might fail to 
take effect under the. previous appointment. A. died before tho 
testatrix: 13. therefore took the 4,000/. So where tho testator 
provided that if a particular gift should fail in a specified manner, 
it should fall into the residue of the fund, and then bequeathed 
the residue of the fund, he was held by Sir J. Bacon , Y.-O., to have 
shown that ho used the word “ residue” in its proper sense, so as 
to include another particular gift which had failed in a manner 
different from that specified (a). And, in Be Harriet »* Trust (/>), 
where a testatrix having a power to appoint 2,000/. secured by 
policy, and all bonusos and other monies payable thereunder, 
appointed 1,000/. to A., 1,000/. to 33., and the residue, after pay¬ 
ment of tho said sums, to be divided among tho testator’s younger 
sons, with subsidiary clauses regarding “the said residuary 
monies and premises;” A. died before the testator, and it was 
held by Sir W. Wood, Y.-C., upon tho whole of the will, that 
the lapsed sum, as well as tho bonuses, passed under the gift of 
“residue.”] • 

Sometimes it has been a question, whether the word “ residuo” 
comprises the general personal estate, or is confined to tho un- 
disposed-of portion of a certain property or fund, which tho 
testator had just beforQ made applicable to specific and partial 
purposes. 

As in Boys v. Morgan (e), where tho testator, after bequeathing 

■ . ■ 

[(f) Seo aco. Vivian v. Mortlock , 21 Sira. 423 (as to the 600/. consols). 
Bear. 262; Carter v Taggart , 16 Sim. (6) Johns. 199.] 

423. (e) 3 My. & Cr. 661; see also Croole 

(y) J)e lisle v. Hodges , L. It., 17 Eq. v. JJc Vandas, 9 Vos. 197, [11 Vcs. 330; 

440. JV<!iPHj««v.IVcM. , mfl , H,26Beav.218. Wilde 

(z) 1 Ves. 135, Johns. 205. v. Holtzmeycr, 6 Vca. 811, Wilson v. Wil- 

(«) He Meredith's Trusts , 3 Ch. D. son , 11 Jur. 794, and llolford v. lVood, 4 

767. See also Carter v. Taggart , 16 Yes. 76, are examples of a restricted 
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CHAPTER XXIH. 


Word “mo¬ 
ney ” held to 
extend to 
general 
residue. 


“Money,” to 
what it ex¬ 
tends. 


WHAT WORDS WILL COMPRISE 

certain property to E. M., and directing her to avoid expenses in 
his funeral, added, “ I guess there will he found sufficient in my 
bankers’ hands to defray and discharge my debts, which I hereby 
desire Mrs. E. M. to do, and keep the residue for her own will and 
pleasure Lord Cottcnham decided, that the word “residue” 
was not (as contended) confined to the fund in question. He 
thought ho was precluded from so limiting tho term by the con¬ 
text of the will; from tho whole of whicli it appeared, that the 
testator had assumed that the legatee would be the person in¬ 
terested in tho bulk of his estate, lie also adverted to the 
direction to pay the debts, which were by law a charge on tho 
general estate, out of the fund in question. 

[But where in a will divided into paragraphs, each dealing 
with particular items, one paragraph directed debts and funeral 
expenses to be paid out of specified funds, “ The remainder to be 
equally divided to my childrenit was held by Sir 11. Malms , 
V.-C., that, as a general rule, where a will disposes of a variety 
of property, and winds up with a gift of the remainder or re¬ 
sidue, it is a gift of tho general residue, but that here the form 
of the will showed that tho testator meant to give only the re¬ 
mainder of tho particular funds with which ho was dealing in 
that paragraph (r/).] 

As words, in themselves tho most general and comprehensive, 
may, wo have.seen, bo narrowed by their juxta-position with 
more limited expressions, so on the same principle, terms which, 
in their strict and proper acceptation, apply to a particular spe¬ 
cies of personalty only, have been hold, by force of tho context, 
to embrace the general residue. In several instances, the word 
“ money” (e) (which is often popularly used in a vague and in- 


[constrnction of tho words “all I am 
possessed of, ” “ remainder, ” and “ per¬ 
sonal estate;” see also Att.-Ucn. v. 
Qoulding, 2 B. C. C. 4-28.] 

(d) Jull y. Jacobs, 3 Ch. I). 703; see 
also Clifford v. Anmdell , 1 D. F. & -J. 
307, where, in a deed, “ other money 
in tho hands of tho trustees” was upon 
the context confined to income, exclu¬ 
sive of principal monies. 

(«) In its strict acceptation “money” 
will, it Beems, extend to bank notes, 
Ambler, 280; and no donbt to Exche¬ 
quer bills and other documents payable 
to bearer; probably also to bills of ex¬ 
change indorsed in blank, 1 B. & P. 
€48, 661, 4 B.' & Aid. 1, and see 1 Bop. 
on Leg., by White, 252. [It will ex¬ 
tend to money in the hands of an agent, 


L. R., 8 Eq. 434; and it wps held in 
A'hehner's case , Gilb. Eq. Rep. 200, that 
money lent on mortgage passed by a 
bequest of “money belonging to a toB- 
tatrix at her death:” for “money,” 
said Gilbert , C. B., “is a genus that 
comprehends two species, viz. ready 
money and money due, i. o., the money 
in the owner’s own hands, and his 
money in the hands of anybody elso.” 
But in Be Mason' 1 s will , 34 Beav. 494, a 
legacy due from another testator’s es¬ 
tate was held not to pass by a bequest 
of “money and securities for money,” 
“ because it was only a debt See also 
Byrom v. Brandreth, L. R.,'16 Eq. 475. 
However, a bequest of “money due to 
me’ ’ will pass such a legacy if the estate 
out of which it is payable has been got 
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aoourate sense, as synonymous with property,) has received this chaptebxxiii. 
oonstruotion. [The result has generally been due eithor, first, 
to the testator having directed his funeral expenses, debts or 
legacies (which ordinarily constitute a chargo on the general 
residue) to be paid out of the money;” or, secondly, where he 
has. shown a clear intention to make a complete disposition of 
all his personalty, and that intention can only bo effected by 
adopting the enlarged interpretation of tlio word “ money.” 

For it is oloar that if the word be used without any explanatory 
context, it will bo construed in its strict sonso (/); & fortiori, if 


S in by tho executor so as to constitute a 
ebt from him, Bainbridgcy. Jla in bridge, 
9 Sim. 16: otherwise, if tho estate has 
not been so got in, Marlin v. Jlobson, 
L. R., 8 Ch. 401. “Money due to mo” 
will also include moneys under a policy 
on testator’s own life, Tilt// v. Willson, 
L. R t , 4 Cli. 674, and damages to which 
ho was entitled, though the amount was 
unascertained, at his death, Bulc v. 
Jfarrison, L. 11., 17 Eq. 76. Hut not 
money to be paid for a service not com¬ 
pleted at tho testator’s death, S'tephmi- 
now v. Dawson, 3 Bcuy. 312. Nor will 
money in tho hands of a stakeholder 
to abide an evont which docs not happen 
in tho testator’s lifetime, pass by a be¬ 
quest of his “money,” 7 1). M. & ft. 
55.] *In Moore v. Moore, 1 B. C. 0. 127, 
it was held, that a bequest of “ all my 
goods and chattels in Suffolk” did not 
comprise bonds in tho testator’s house, 
wlfioh was in that county, they having 
no locality for this purpose, though con¬ 
stituting bona notabilia. [Ami, since 
all choscs ill action (except Bank of 
England notes, Amb. 68 , 7 Sim. 671; 
but not cxccpthig country bank notes, 
7 Sim. 671) arewqually incapable of ac¬ 
quiring a locality* 7 Beav. 1, it follows 
that none of the clioses in action men¬ 
tioned above as ordinarily included in 
the term “money,” 01411 pass hy a be¬ 
quest of money in a particular place. 
Although money at a banker’s is in fact 
a debt due from tho banker, 2 II. L. 
Ca. 31, and will pass under a bequest of 
“debts,” 1 Mor. 511, n., 1 Phil. 361, 
16 M. & Weis. 321; yet tho terms 
* ‘ * ready money, ’ ’ or “monoyin hand,” 
do also sufficiently describe such money, 
and generally will pass it, 1 Jur. 401, 
1 Y.. & 0. C. 0. 290, 1 Phill. 356, 5 
Russ. 12; hut not money in the hands 
of an agent, 1Y. Sc C. C. C. 290, 3 Jo.' 
& Lat. 505 (see however 11 Sim. 55, and 
23 L. J. Ch. 496); nor unrocoivcd divi¬ 
dends on stock, the warrants for which 
have neither been received nor de¬ 
manded, 3 De Gk & S. 462. Money in 

J.—VOL. I. 


a banker’s hands on a deposit account, 
whether originally withdrawable at 
pleasure, on producing tho dopositnotc, 
or after expiration of notice to with¬ 
draw, will also pass by a bequest of 
“money,” or “ready money,” 7D. M. 
& (1. 55, Johns. 49. 

“ Cash ” is a stricter term than 
money. In Beales v. Crisford , 13 Sim. 
592, it Avas held that a promissory uofr, 
payable to order, was not included In 
“Cash or monies so called” (i.n. “cash 
or money commonly called cash”). Nor 
would it pass as ‘ ‘ ready money, ’ ’ J elms. 
49. 

(/) See Shelmcr's case, G-ilb. Eq. Rop. 
202 ; Hotham v. Sutton, 15 Ves. 327 ; 
Head v. Jlodgens, 7 Ir. Eq. Rep. 17; 
Lowe v. Thomas, Ivay, 369, affirmed 5 
3). M. & G. 315; Lamer v. Lamer, 3 
Drew. 701; Cowling v. Cowling, 26 Beav. 
419; Williams v. Williams, 8 Ch. D. 
789. So a legacy of stock does not 
como within the description of a “pe¬ 
cuniary legacy,” Douglas v. Congreve, 1 
Kee. 110: though in Barclay \. Maskc- 
lyne, 5 Jur. N. S. 12 , stock legacies 
were held upon the context to ho with¬ 
in a clause revoking “ all monies be¬ 
queathed” to the legatees.] 

I Jut the woids' * securi ti os for money’ ’ 
will include stock in tho funds even 
without tho aid of tho context, 4 Ves. 
725, 1 S. & St. 500, [1 Jur. 231, 21 
L. J. Ch. 813; but not Bank stock, 
L. R., 8 Eq. 434, nor shares in an in¬ 
surance, 21 L. J. Ch. 843, or canal 
company, 10 Beav. 517, L. R., 8 Eq. 
431; nor an I () U given for goods 
sold, 1 Jo. & Lat. 475, 23 L.J. C.P. 
137; nor a banker’s deposit note, L. R„ 
19 Eq. 222; nor a legacy due from ano¬ 
ther testator’s estato, 31 Beav. 494. 
But a bill of oxchango or promissory 
noto is a “ security for money” in tho 
logoi and proper sense of the words, 
1 Jo. & Lat. 475; (sec, however, as 
to a promissory note 4 ¥. & C. 572): 
so is a bond, 3 1). J. & S. 577, and a 
judgment, L. R., 8 Ex. 37: and a 
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CHArTEB XXIII.' 


Whcro testa¬ 
tor has 
charged 
funeral ex¬ 
penses on 
“money.” 


[thte express purpose of the bequest be inconsistent with the 
notion that the testator could have intended so to apply the 
property alleged to be comprised in it. As where an officer on 
service, after bequeathing two small legacies, and directing his 
portmanteau and other articles to be sent home, desired that 
“ the remainder of his money and effects should bo expended in 
purchasing a suitable present for his godson,” it was held that a 
reversionary interest in stock did not pass ({/). 

Of the first class of cases alluded to, wo have an instance] in 
Legye v. Asgitt (A), where a testatrix, after bequeathing 200/. 
long annuities amongst several person's in specific legacies, pro¬ 
ceeded to givo a debt of 2,935/. due to her, to A. for her sepa¬ 
rate use ; and added, “I believe there mil be sufficient money to pay 
my funeral expenses” which she desired might bo plain. Tho 
testatrix afterwards made a codicil to her will, commencing with 
tho following words:— “If there is any money left unemployed , I 
desire it may be given in charity. My watch and piano-forte I 
givo to 0. Tho most useful of my clothes to be given to my 
present servant,” and she concluded with some directions respect¬ 
ing the key of a trunk. The question was, whether the general 
residue, including tho reversion of one-fourth of d sum of 10,000/. 
secured by a settlement, passed by these words. Lord Eldon 
considered that under tho will, and especially having regard to 
the charge of tho funeral expenses, the word “ money” was in¬ 
tended to comprise the entire personal estate; and that it was 
impossible to put a different construction upon the same word in 
the codicil. 

[So, in Royers v. Thomas (*), where a testatrix, after giving 
various pecuniary and specific legacies, “ bequeathed to the in- 


‘ The funds.” 


[policy 
debtor : 


of assurance on the life of a 
lebtor is a “ security,” and will pass 
ns a “debenture,” 1 ’Ll. & Go. 291. 

' “The funds,” or “thepublic funds” 
generally means funded securities gua¬ 
ranteed by tho government,—as con¬ 
sols, reduced annuities, long annuities, 
27 L. J. Ch. 448; and “ foreign funds ” 
has been held to mean securities 
guaranteed by foreign governments, 
23 Bcav. 543, L. It. 10 Eq. 39, 5 Ch. 
D. 710. But 11 funds' ’ will not include 
Bonk stock, 7II. L. Ca. 273; nor East 
India stock, wider 3 & 4 Will. 4, c. 85, 
4K. &J. 704: nor unfunded Exchequer 
Bills, 8 L. J. O. S. Ch. 38; unless there 
is nothing more appropriate to answer 
tho bequest, 10 Beav. 300. As to Irish 
government debentures, see 2 D. & 


War. 239. 

(if) Horton v. Dunbar, Jl Gif. 221, 
2 I). E. & J. 338. Converse case—de¬ 
clared purpose too large for strict con¬ 
struction of “ money,” Prichard v. 
Prichard', L. It., 11 Eq. 232, Btatcd 
p. 772. 

{ h) T. & It. 265, n., [and cited .4 
Russ. 369. 

(i) 2 Kee. 8; see also Kendall v. 
Kendall, 4 Russ. 360; Phillips v. Past- 
wood, 1 LI. & Go. 291; Barrett v. White, 
1 Jur. N. S. 662, 24 L. J. Ch. 724; 
Grosvenor v. Durston, 25 Beav. 99; 
Stocks v. Barre, Johns. 54. But this 
principle will not govern cases where 
tho bequost following such charge is of 
ready money, Be Powell, Johns. 49.] 
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[habitants of T. How all which might remain of her money after charter xxm. 
her lawful debts and -legaoies were paid;” and she went on to " 

give other speoifio and pecuniary legacies: Lord Lang dale, M. It., 
considered the charge of debts and legacies sufficient evidence 
of the testatrix's intention to include the general residuo in tho 
bequest of “ all which might remain of her money.” 

It seems, indeed, that where a bequest of legacies, primarily pay- Where there 
able out of the general estate is followed by a gift of the residue 
or remainder of tho testator’s “ money,” tho latter gift compro- a injtyf tho 
hends tho general rosiduo, although the testator has not expressly tutor’s monies. 
charged tho legacies on his “money.” Thus, in] Dotrson v. Gas- 
hoi n (k) f whdre a testatrix, after bequeathing certain specific and 
pecuniary legacies, concluded her will as follows: “ I appoint 
A. and 33. my executors, and bequeath 200/. to each for their 
trouble, and whatever remains of money I bequeath to 13. D.’s 
five children.” At the date of the testatrix’s will and of her 
death, her personal estate consisted principally of stock, which, 
it was contended, would not pass under the word money; but 
Lord Langdalc observed that the [words “ whatever remains of 
money ” must signify a remainder at some time, or aftor some 
operation upon tho sum of which tho remainder was contemplated. 

Was it to bo tho sum existing at tho date .of tho will, or tho re¬ 
mainder of that sum, or of any subsequent sum which might 
exist at the death of the testatrix, or after payment of her debts 
and legacies ? There was no intimation that she intended tho 
money (literally so called) to be first applied in payment of debts 
and legacies; and no reason could bo given why tho Court was 
to apply it first, or to make an apportionment for the purposo 
of wholly or partially defeating what seemed to bo tho intention 
of the testatrix. And he decided that the stock in question passed 
by the will (/). 

But the inference to be drawn from tho charge of debts is not Not if tlioro 
conclusive; since tho testator may have intended so to charge icj!iua r y Mcfc 
the specific gift of “ money ” (m) : # and tliereforo if the will con- hoquept. 
tains a distinct residuary clause, or otherwise gives evidence that 
the word is used in its strict sonse, the enlarged construction is 
inadmissible notwithstanding the charge. Thus, in Willis v. 

(jfc) 2 Keo. 14. & J. 426, 436. These cases appear to 

[(/) See also Lynn v. Kemtlge, West’s overrule Gosilen v. Dottmll, 1 My. & 

Ca. t. Hardwicke, 172, (a strong case, K 66. 

as there was there a general residuary («») Per Leach, M. It., Collier v. 
bequest); Lowe v. Thomas, 6 D. M. & Squire, 3 Buss. 476. 

GL 319; Langdale v. Whitjield, 4 K. 

3 n 2 
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the whole per¬ 
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Residue, in¬ 
cluding lease* 


WHAT WORDS WILL COMPRISE 


[Plaskctt (n), whero a tostatrix made her will as follows: “ I first 
direct my funeral expenses to be paid, and the remainder of what 
monies I die possessed of to be equally divided between A. and B. 
I also give to the said A. all my wearing apparel, trinkets and all 
other property whatsoever and wheresoever that I may die pos¬ 
sessed of: ” Lord Langdale, M. R., said that when a testator 
directed the payment of his funeral expenses, there was an in¬ 
ference that ho was referring to his general personal estate; but 
that, having regard to the other parts of this will, he was pre¬ 
vented from giving to the word “ monies ” its extended meaning. 

The second class of cases indicated above is illustrated by 
Waite v. Coombcs (o), where a testator, after declaring himself 
desirous of making a settlement of his affairs, appointed A. and 
B. his “ executors to take'and receive all monies that might be in 
his possession or due to. him at the time of his decease, and to 
prosecute for the recovery of tho same, if necessary, to be by them 
placed in the British funds or otherwise laid out ” upon security 
and held in trust: Sir J. Parker, Y.-C.-, thought tho whole will 
pointed to a completo disposition of the personal estate, and that, 
at all events, a sum of oonsols passed under the word “ monies.” 
It was argued that the direction “ to place in the British funds” 
proved that tho testator could not havo meant to include the 
consols in tho bequest of “monios,” that direction being wholly 
inapplicable to them; but the Y.-C. thought, that to consider 
that this direction destroyed the generality of the word “monies,” 
as applicable to tho stock, would be to take advantage of a slip 
of the tostator in wording his will, while his meaning was obvious; 
that if he intended his executors to invest monies not then in¬ 
vested, i\ fortiori he must havo intended monies which he had 
himsolf invested to pass by the will, if the words were sufficient 
to carry thorn, as he (the Y.-C.) thought they were (p). 

And in Prichard v. Prichard ( q ), where a testator appointed an 


[(») 4>Beav. 208; and see Williams v. 
Williams, 8 Ch. D. 789 (gift of rcsidilb 
in will not cut down by gift of ‘ * money’ ’ 
in codicil) ; lie Mason' 1 s Will, 34 Beav. 
494. Cf. Barrett v. While, 1 Jut. N. S. 
C52, 24 L. J. Ch. 724 ; and consider 
Chapman v. Reynolds, 28 Beav. 221, 
especially with reference to tho weight 
there attributed to the fact that the 
testatrix had no “money” in the strict 
sense. 

(oj 5 Do G. & S. G76. As to the 
weight allowed to the fact that at the 
time of his death the testator had little 
besides the consols, qu.: and seq 


Gosden y. J)otterill , 1 My. & K. 60, 
which on this point is good law. If 
the gift is specific such evidence is ad¬ 
missible, Gulliui v. Noble, 3 Mor. 091. 

(p) But the mero fact of “money” 
being so disposed of, (e. g. to ono for 
lifo, with limitations over,) aB to ne¬ 
cessitate an investment, will not suffice 
to extend the natural import of the 
word, Lowe v. Thomas , Kay, 369, 6 D. 
M. & G. 316; Lamer v. Lamer, 3 
•Drew. 704; Williams v. Williams, 8 
Ch. D. 789. 

(?) L. R., 'll Eq. 232. 
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[executor and declared that the income arising from his principal 
money should ho paid to his wife, while unmarried, for the sup¬ 
port of herself and the education of his children, and at her death 
or marriage to he divided among themit was held by Sir JR. 
Matins, V.-C., that the declared purpose of the gift showed that 
the whole personal estate was intended to pass, including lease - 
. holds. 

Where the context shows that the testator means, by “ money,” 
his general personal estate, special words should he found to 
exclude any port of it (r}. 

But if the context shows that the word is used in its strict 
sense, it will not receive the more popular construction, merely 
on tho strength of oven an expressed intention to dispose of all 
the .estate.] Thus, in Om man net/ v. Butcher (s), where a testator, 
after commencing his will in the following form: “ I, A. B., 
considering in what manner I should have my fortune disposed 
of, in case of my death, do make this my will—bequeathed 
numerous stock and a few money legacies; and after disposing of 
some hooks and other specific articles, he directed the romaindor 
of his books, and bis jewels, plate and household furniture to bo 
sold; and' desired that his clothes and linen might bo divided 
between His servants: ho then gavo a small pecuniary legacy to 
his executors, and added, “ in case there is any money remaining , 
1 should wish it to be given in private charity.” Sir T. Tinnier , 
M. It., was of opinion that tho concluding clause did not com¬ 
prehend the general residuo; but was to be considered as applying 
to the residue of the produce of those articles which the testator 
had directed to be sold, after providing for tho payments which 
were ordered to bo made. It ■will be seen that tho clause directing 
the sale and the clauso disposing.of the “money ” did not stand 
in immediate connection; [and the M. It. owned there was diffi¬ 
culty in knowing what tho testator meant: but ho relied on the 
circumstance, that, up to a certain extent, all the dispositions 
in the will were legacies of stock; the testator therefore had 
distinguished where ho meant stock to bo the subject of his dis¬ 
position, and the context showed that in the clauso in question 
he was not adverting to the stock. To construo the word 
f ‘ money” to mean stock would bo to alter the words-of the will 
contrary to the context. 

The modes in which a testator may attach a particular mean- 

[(r) See per Kinderslcy,V. -C., Barrett Cli. 724.] 
v. White , 1 Jur. N. S. 652, 24 L. J. (#) T. & R. 260. 
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WHAT WORDS WILL COMPRISE 


CHATTER XXIII. 


“Money ” 
enlarged to 
a qualified 
extent. 


[ing to the word “ money ” are, of course, various. In Glcnden- 
ing v. Glendcning (/), a testator bequeathed to his wifo “the 
interest of his money and the uso of his goods (n) for her life:” 
at her death he gave various pecuniary legacies, “ and the. re¬ 
mainder of his property to bo equally divided between his 
brothers and sisters; his wardrobe to bo equally divided between 
his brothers:” Lord Langdalc , M.B., held that the wife was 
entitled to a life interest in the general residue .(consisting of 
money in the funds, a small sum of cash, and a few chattels), 
except tho wardrobe. “ He gives tho interest of the money, and 
tho use of his goods to his wifo for life; and at her death ho 
gives certain pecuniary legacies, and tho remainder of his pro¬ 
perty to his brothers and sisters. What is the time to which he 
here refers - ? I think that, looking at the structure of this will, 
it refers to the wife’s death.” 

. The word “ money ” may of course receive from tho context a 
meaning larger than that which properly belongs to it, but short 
of comprehending tho general rosiduo. Thus, where a testator 
bequoathed stock specifically to ono for life, and afterwards left 
“ this money ” to 13. in trust to pay certain portions of the stock 
to 13. and others (not exhausting the stock), and gave “any 
surplus money ” to B.: it was held, that 13. took the undisposed 
of stook (#).] 

So, in Hastings v. llanc (y), whore a testator, after bequoathing 
certain specific and pecuniary legacies, directed A. and B. to 
“divide equally any monies which may remain to my account 
after payment of the aforesaid sums and my debts.” Ik appeared 
that the testator had certain accounts with his bankers and other 
persons; and Sir L. Shadiccll , V.-C., held that tho boquest was 
confined to the balances owing .to the testator on these aocounts, 
and did not comprise tho general rosiduo, observing that he was 
bound to give a meaning to the words “ to my account.” 

[And in Stookc v. Stookc (s), where a testator gave a house 
and 300/. of lawful money to his daughter.E., and “the remainder 
of all his moneys/' in whatever it may be—in bonds or consols 
or anything else, to his wifo. Sir J. Romilly held that the wife 
took all sums secured by any species of security, including a life 
polioy, but not leaseholds, nor furniture, plate, &c. The M. E. 
said, “ if a testator gives matters which are not money,- in the 


[(*) 0 Beav. 324. See also Whateloy 
v. Spooner, 3 K. & J. 646. 

(«) No reliance appears to have been 
placed by tho Court on this word. 


(.r) Newman v. Newman, 26 Beav. 
218.] 

(y) 6 Sim. 67. 

. [(s) 36 Beav. 396. 
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• 

[ordinary acceptation of the term, and afterwards gives * all other 
my monies/ ho applies that expression to things which are not 
strictly money, and consequently things not of that character 
pass under the gift. Thus, if a testator gives ‘ Whiteaore and 
all the rest of his money/ he means all his property, for he treats 
Wliiteacre as money ”• (a ). So, any narrower term than “ money,” 
c. g., “ my money in the S. bonds ” may comprehend more than 
would be signified by that expression alone, if it is given as the 
“ remainder ” of something elso, no -part of which was in tho 
S. bonds (b). Tho degreo of comprehensiveness must in each 
case be decided by the context (c)*.] 

Other cases may be adduced, in which the general residuo of 
a testator’s personal estate has been held to pass under very 
informal words. As in Leighton v. Bailie (<l), whero a testatrix 
mado the following indorsement on one of hor testamentary 
papers: “ I think there will be something left after funeral ex¬ 
penses, &c. paid, to give to W. 13., now at school, towards 
equipping him to any profession.” By another testamentary 
paper she bequeathed the sum of 500/. to W. B. It was held 
by Sir J. Leach , M. B., that under tho indorsed memorandum, 
W. B. was the general residuary legatee. 

[Again, in Hodghimon v. Barrow (e), a testator, having several 
children by different marriages, gave his real and personal estato 
to trustees, upon trusts that did not exhaust tho whole interest, 
but “confiding in them to fulfil any memorandum he might 
attach ” to his will: by a codicil, after reciting the settlement 
made on his second marriage, “ he directed that whatever sums 
might come to the children of that marriage, or the children of 
his former marriage, with' the exception of such sums as might 
come in right of their respective mothers, that his trustees 
would take the whole of his real and personal property into their 
consideration, and have an estimato made”—“and his will was 
to divide to every child its duo share and proportion, also taking 
into consideration” monies received by tho children by way of 
advancement. Lord Cottcnham held, reversing tho decision of 

. [(a) Sec also Montagu v. Earl of Sand - be read as falsa demonstratio. 
wish, 33 Beav. 324; and per Lord (<•) Langdale v. Whitfield, 4 K. & J. 
Eldon, Oaskell v. Harman, 11 Yes. 504. 436.] 

The word “ other,” or tho like, is tho (d) 3 My. & K. 267 ; [seo Surtees v. 
essential word, Collins v. Collins, L. B., llopk'mson, 18 L. J. Ch. 188; Wiggins 

12 Eq. 455. v. Wiggins, 2 Sim. N. S. 229; Duhamcl 

(h) Patrick v. Teat herd, 33 L. J., v. Ardovin. 2 Ves. 162. 

Ch. 286. “ In S. bonds” might hero (e) 2 Thill. 578.] 
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■ 

cHAPTEBxxm. [the V.-C., that the reversionary interest in the real and personal 
property passed by the codicil. 

And in Rc Bassett’s Estate (/), where legacies were given, and 
the will then went on, “ after these legacies and my funoral ex¬ 
penses are paid, I leave to my sister A. without any power or 
control of her husband; in easo of her death to be equally 
divided amongst her children or grand-children: ” it was held 

that this was a good gift of the residue.] 

* 

(/) L. R., 14 Eq. 04. 
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CHAPTER XXIV. 

FORCE AND EXTENT OF PARTICULAR WORDS OF DESCRIPTION. 


The most comprehensive words of description applicable to real 
estate are tenements and hereditaments; as they include every 
species of realty, as well corporeal as incorporeal (a). 

The word “ lands ” is not equally extensive; for though, 
generally, it includes as well the surface of the ground as every 
thing that is on and under it, as houses and other buildings (/>), 
mines, &c., yet it'scorns that the term will not, proprio vigore, 
comprehend incorporeal hereditaments, as advowsons, tithes, &c., 
unless there is no other real estate to satisfy the words of the 
devise (a circumstance, however, which in regard to wills made 
or republished since 1837, would be immaterial). Thus, it seems 
that if a man deviso all his lands in A. and ho has no other real 
estate there than tithes, they will pass- (c). So if ho devises a 
certain manor, and has only a fee farm rent issuing out of it, 
such rent, will pass (d). 

But though a deviso of lands will, miaidod by the context, 
carry houses (c), or rather the land on which the houses are built; 
yet of courso tjiis docs not hold where the testator evidently uses 
the term in contradistinction to house. 

As where (/) A. having a messuage at L. and a messuago and 
lands at W. demised his house at L. with all other his lands, 
meadows, pastures, with their appurtenances, lying in W., the 
house at W. was held not to pass. 

The observation is equally applicable to other words of do 
scription, any of which may bo diverted from their ordinary 
signification, by being placed in contrast or opposition to 
others (g). 


[{«*) Co. Lit. 6 a, 19 b, 20 a, 154 a.] 
tb) Ewer v. Heydon, Moore, 359, pi. 
491. 

(c) See Hitch v. "Sanders, Styles, 2G1. 

(d) Inchley v. Robinson, 2 Leon. 41, 
pi. 57. [That a rent-charge or rent- 
seck Will not generally pass by dovise 
of “lands,” Bee West v. Lawday, 11 


H. L. Ca. 375, per cur. 

(e) Co. Lit. 4 a.] 

(/) llejjdon's Will , 2 And. 123; 
Cro. El. 476, 658 {Ewer v. Heydon). 

(y) Sec Hockley v. Mawbey, 1 vcs. 
jon. 143; and Doe d. J Hyatt y. Bell, 8 
T. R. 579, stated post. 


“Tenements 
und heredita¬ 
ments,” in¬ 
clude wliat. 

“Lands.” 


Whether it 

includes 

houses. 
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CHAPTEB XXIV. 


The word premises proporly denotes that which is before men- 
‘‘Premises.” tioned, and in this view, its comprehensiveness is'of course mea¬ 
sured by that of the expression to which it refers (//-). Thus (*)» 
where a testator devised a certain messuage and tho furniture in 
it to A. for life, and after A.’s deceaso, gave the said messuage 
and premises to 13., the latter dovise was held to carry tho furni¬ 
ture as well as the'messuage to 33., on tho ground that the word 
premises included all that wont beforo. [But the word is vulgarly 
used, without reference to what is before mentioned, in tho general 
sense of houses, land and tho like; and it was said by Wilde y 
C. J. (k)j that a gift of premises at A. would pass land there.] 
Tho word messuage has been variously construed; sometimes 
a greater and sometimes a less* degree of comprehensiveness 
having been attributed to it. 

In an early caso (/) it is laid down, that the grant of a mes¬ 
suage did not include a garden, but was confined to tho house, 
“ and tho circuit thereof,” and it was thought that the words 
“ messuago or tenement ” must receive the same construction, 
the word “ toncment ” being in such caso used as synonymous 
with messuage; it was said, however, that it would have been 
otherwise if the expression had been messuago aw/ tenement: 
indeed, one of the Judges ( Weston) expressed an opinion, that a 
garden would pass by tho name of a messuage or tenement, if 
they had been held together; [and in Carden v. Tiick.(m), a de- 
viso of a messuage was held to include tho garden os well as the 
curtilago (a), tho garden being, as was said, as well for necessity 
as pleasure. So, in Smith v. Martin (o), it was held that a 


“ Messuago” 
includescuvti- 
lage, garden, 
and orchard. 


(A) Doe A. fflddulphv.Meakin, 1 East, 
456. This doctrine was advanced in 
the judgment, and is indeed unques¬ 
tionable ; but the cobo did not turn 
precisely on tho question. A. devised 
a messuage or tenement, lands, build¬ 
ings and premises, then in his own 
possession, and all other his real estate 
whatsoever, to his wife for life. And 
after her decease, ho devised the said 
messuage or tenements , buddings, lands 
and premises, to his son W. in fee. Tho 
question was, whether the devise to 
W. included all that was given to tho 
wife, or only the premises in his own 
occupation; and it was'held, that it 
included all. Tho point, therefore, 
was not so much, whether the word 
“ premises ” included the whole ante¬ 
cedent subject, as whether the testator, 
having used precisely tho same words 
as those by which he had described the 
property m his own occupation, was* 


not to bo understood to mean to con¬ 
iine the devise in question to that pro¬ 
perty. If tho devise were not so 
restrained, theref were other words 
sufficient to carry the reversion in dis¬ 
pute, without calling in aid tho word 
premises. 

(*) Sanford v. Irby, [4 L. J. Ch. 0. S. 
23,t cor. Lord Gifford , M. R.; [see Doe 
d. Dailey v. Sloggctt, 6 Exch. 107. 

(A) Doe d. Jleming v. Willetts , 7 0. 
B. 709; and see 1loss v. Veal, 1 Jur. 
N. S. 781; Lethbridge v. Lethbridge , 
3 D. F. & J. 523; Jtibon v. llibott, 32 
L. J. Oh. 374, 9 Jur. N. S. 511.] 

(/) Moore, 24, pi. 82, [Dal. 29. 

(tn) Gro. El. 89, 3 Leon. 214, pi. 
283 (Chard v. Tuck). 

(») As to what is a curtilage, see 
Marson v. London, Chatham and Doves' 
Sail. Co., L. R., 6 3§q, 101. 

(o) 2 Saund. 400; seo also Sill v. 
.Grange, Plowd. 170 a; Bottisworth's 
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[garden might bo said to be parcel of a bouse, and by that namo 
would pass in a conveyance.] 

In Ilearn v. Allen (p), two acres of land [occupied with tbo 
.messuage, but distant four miles from it,] were held not to pass 
under a devise of a mossuage cum pertinentiis. On tlie other 
band, in Gulliver d. Jefferies v. Poyntz (q), two closes of meadow 
and six acres of arable land wore bold to pass under a devise of 
“ three messuages, with all bouses, bams, stables, stalls, &c.,that 
stand upon or belong to tbo said messuages.” The property 
bad, it seems, been convoyed to tbo testator by tlie description 
of “ a messuage or tenement with tbo appurtenances; ” but it is 
clear, that oxtrinsic evidence of this nature was inadmissible to 
enlarge the established impoft of the words of the doviso (/■). 
Tlie influence which this circumstance appears to havo bad in tbo 
determination certainly weakens its authority, and it is probable 
that tbo samo construction would not now bo adopted. At this 
day, indeed, tbo distinction suggested in tbo early cases (*>■) be¬ 
tween messuage and house , in regard to the greater comprehen¬ 
siveness of the former, is not to be relied on (f); and it is clear, 
that oven the word messuage would not now be bold to carry 
land beyond a homestead or orchard, though contiguous to, or 
enjoyed with it (n). 

In 1Doe d. Clements v. Collins (p), it was held, that under a 
devise of “ the bouso I live in and garden,” Btables and a yard, 
which wero in a ring, fence that inclosed the whole, and a coal 
pen which was on tbo opposite side of the road near the bouso, 
and both which were in the testator’s own occupation, wero in¬ 
cluded. The coal pen was used in bis trade, as well as for tbo 


[case, 2 Hep. 32 a. It has been held that 
“ house” in s. 92 of 4fthe L. C. Act in¬ 
cludes all that Would puss by the grant 
of a “house”—includes therefore a 
garden, though partly used for trado 

O oscs, Sallerv. Metropolitan Rail. Co., 
., 9 Eq. 432 (nursery garden), but 
not if wholly so used, Falkucrv. Somerset 
and Dorset Rail. 6b., L. R., 16 Eq. 458 
(market garden). See also Grosvenor v. 
Hampstead Junction Rail. Co., 1 Do Q. 
& J. 446’; Fergusson v. Brighton Rail. 
Co., 33 Bear. 195, aff. 33 L. J. Ch. 29; 
Steele v. Midland Rail. Co., L. R., 1 Ch. 
275; Richards y. Swansea Improvement 
Com., 9 tin. D. 425.] 

(p) Cro. Car. 57; S. C. Litt. Rep. 
5, nom. Kene v. Allen. 

<q) 2 W. Bl. 726, 3 Wils. 141. 

(r) Doc d. Brown v. Brown , 11 East, 
441, ante, p. 417. 


M Thomas y. lane, 2 Ch. Ca. 26, 
Keilw. 57, where it is said that mes¬ 
suage extends to the eurtiluge, though 
. not to the garden; but that domus com¬ 
prises only buildings. 

(I) Sec Mr. Justice Ashurst's judg¬ 
ment in Doe d. Clements v. Collins, 2 
T. R. 602; [and Co. Lit. 6 b, •where 
Lord Coke says, “ By the grant of a 
messuage or house, mrssmgium, the 
orchard, garden and curtilage do pass; 
and so an aero or moro may pass by the 
namo of a houso.” See also King y. 
Wycombe Rail. Co., 28 Beav. 104.] 

(u) See Roe d. Walker v. Walker, 3 
B. & F. 375; also Shepp. Touchst. 94. 

(r) 2 T. R. 498; [Ashurst, J., seems 
to treat the cose os if the word “ ap¬ 
purtenances” had been in tho will,*ib. 
p. 502. See observations on the case 
by Turner, L. J., L. R., 1 Ch. 291.] 
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FORCE AND EXTENT OF 

purposes of bis family. It was admitted, that tbe question as to 
the coal pen was doubtful; but, considering that it was in the 
testator’s own occupation, was used by him partly for domestic 
purposes, and was annexed to no other tenement, the Court 
thought it passed. 

There is indeed a case (x), in which a dovise of the testator’s 
house at C. was held to include land; on tho ground, it should 
seem, that the doviseo was directed to be at the charge of house¬ 
keeping, servants’ wages and coach-horses, to the number that 
the testator had maintained; and it appearing that he had a 
small pieco of land, which he had employed to raise hay and 
com for the house, and which was ploughed with the coach- 
horses (y). Tho Court, therefore^ thought that as everything 
was to be earned on as it was in his lifetime, and tho same stylo 
of living observed, the lands, the profits whereof had been used 
to be applied to the maintenance of tho house, should continue 
to bo so applied. 

However strong these circumstances may be as affording con¬ 
jecture, they seem not to amount to that species of evidence 
on which to found a judicial exposition of the testator’s inten¬ 
tion (s). [“ House ” will include whatever is necessary for tho 

convenient occupation of it, but not all that the occupier finds 
it convenient .to occupy with it (a). 

33ut where a testator directed his trustees to erect a mansion 
house, and suitable offices fit for the residence of the owner of 
his estates (which were worth about 15,000/. per annum), on 
some convenient spot, the question being whether this will 
authorized the formation of a garden and pleasure grounds; Sir. 
L. SJiadtcell, Y.-C., said that, knowing something, as he did; of 
what the residence of a country gentleman oug]it to be, it would 
bo the grossest of all possible absurdities if it were to be held 
that a bare mansion house and offices, erected out of a muddy 
field, should be considered a fit residence for the owner of sucK 
on estate. And ho thought there must of necessity be accom¬ 
modation in the way of pleasure grounds, and a pretty approach 
in which every English eye took a delight (5). 

So much for the comprehensiveness of the word house. The 

converse question is, what kind of tenement will satisfy this and 

• 

(*•) Elachbom v. Edgley, 1 P. W. 600, clause. 

2 Eq. Ca. Ab. 324, pi. 27. (?) See 2 B. & P. 308. 

(y) The Court assumed that there was [ft?) Steele y. Midland It ail. Co., L. R., 
a' giroctien that the horses should con- 1 Ch. 276. 

tinu&to plough the lands; but the will, (6) Lombe v. Stoughton, 18 L. J. Ch. 

as stated in the report, contains no such 400. 
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[other similar terms. In Doe d. Hubbard v. Ilubbard (c), it was 
held, that the word “ cottage ” (definod by Lord Coke (d) to be 
a littlo house without land to it) was satisfied by a tenement 
partitioned off from a larger cottage and having a soparato 
entrance, though not including an upper room under the samo 
roo’f.] 

It has been sometimes a quostion what will pass under tlio 
denomination of appurtenance# to a messuage or house. [Strictly 
speaking, land cannot be appurtenant to a house ( e) or to other 
land (/). But in Jioocher v. Sam/ord (</), where a testator devised 
“ the tenement with the appurtonanccs in which II. 13. dwelleth 
in Ebley,” it was held, that lands that had been held at ono 
rent with the house sixty years passed, though not strictly ap¬ 
purtenant.] And in Doe d. Lempriere v. Martin (4), a devise of 
the testator’s copyhold messuage, with all outkousos, gardens, 
and appurtenances to the same bolonging, situato at F., and 
then in his own possession, was hold to include a small piece of 
land, being the site of several cottages pulled down by the 
testator, who had laid the ground open to his court yard, and 
then occupied it with tho house, though his estate in the two 
was different. 

But in a subsequent caso (/), a direction by tho testator that 
his steward should on joy his mansion-house with the appurte- 
mnccs, for ono year after his death, was hold to extend to 
orohards, but not to fifty or- sixty acres of land, which the tes¬ 
tator had kept in his own hands with the house. .And this 
construction was corroborated by tho fact of thore being, in 
another part of the same will, a doviso of this property “ with 
the lands and grounds,” also “with the appurtenances,” showing 
that the testator had tho distinction in viow. Dt/re, 0. J., said 
if this had not been so, and if they had found a house situatod 
in a park, which had been always occupied with it, being, as it 
were, an integral part of the tiling, it might have proved the 
intention of tho testator to pass the whole together. 

This would be carrying tho construction of the word very far; 

[and seems to have been put only for the sake of argument]. 

• 

[(c) 1-5 Q. B. 227. (/) Co. Lit. 121 b; 8 B. & Cr. 

{d ) Co. Lit. 56 b. “A cottage is a 141; 6 Bing. 161. 
small dwelling-house,” Boev. Sotheron, (y) Cro. El. 113.] 

2 B. & Ad. 638. (h) 2 TV. Bl. 1148; but see Hearn v. 

(c) Plowd. 169a, 170. A fortiori if Allen, Cro. Car. 57, 708. 
one be freehold, the other copyhold, (i) Buck d. Whatley v. Xurton, 1 B. 
Yates v. Clineard, Cro. £1. 704. & F. 53; see also Harwood v. lligham, 

Cktdb. 40. 
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. It is not to be doubted, that whatever is necessary to the com¬ 
modious enjoyment of the house will in general pass under the 
word “ appurtenanoes” (/.■); a fortiori, if then actually enjoyed 
with it by the person-in whose occupation the house is described 
to be; though in some of the cases more weight has been given 
to this oircumstanco than it seems fairly entitled to. It is not 
likely that at this day the word would be carried beyond its 
ordinary acceptation. [It has a definite meaning, and though 
it may be enlarged by the context, the burden of proof lies on 
those who 60 contend (/). 

There is, howover, a differonoe between the dovise of a houso 
and the appurtenances, and of a houso with the lands appertaining 
thereto. It is dear, that by the latter expression some lands ore 
intended, and therefore the primary sense of the word apper¬ 
taining is excluded. Thus in Hill v. Grange (m), it was held 
that tho demise of a messuage, “ with all lands appertaining 
thereto,” comprised all lands usually occupied with or lying near 
to the messuage; for when “ appertaining” was placed with tho 
said other words, it’ could not bo taken in any other sense, and 
therefore it should there be taken, not according to tho true 
definition of it, because that did not stand with tho matter, but 
in such senso as tho party intended it. And in Hearn v. 
Allen (»), tho Court, whilo holding that tho lands there in disputo 
were not included by the term “cum portinentiis,” said it 
would have been otherwise if it had been “cum terris perti- 
nentibus.”] 

Tho construction of the words “ thereunto belonging,” which 
are not words of art (o), has often come under discussion. 

Thus, in On gleg v. Chambers (/;), where a testator devised the 


(k) See Nicholas v. Chamberlain , Cro. 
Jae. 121; Jfobson v. Blackburn, 1 My. 
& K. 671; [for this purpose, however, 
tho word is generally unnecessary, 
Steele v. Midland Hail. Co., L. R., 1 
Ch. 276. 

(l) Seo1a.cc. Evans v. Angcll , 20 Bcav. 
202; Lister v. Bickford, 34 Bcav. 670 
(inboth of which “appurtenances” was 
construed strictly); Smith v. Bidgway, 
L.R., 1I&. 40,331; also per Parke,B., 
rheysey v. Vieary, 10 M. & W. 494. 

(m) Plowd. 170 a. 

(«) Cro. Car. 67,ante,p..779; see also 
Cfirmings v. Lake, Cro. Car. 168; Hig- 
han. y- Enter) Cro. El. 16, per Ander- 

v. 


son, u. ¥• 


(o) Pef 

Maekinnon, ^ 1 , 

(p) 8 J. B'. Mo °* C65 » 1 ** 


, C. B., Maitland 
& C. 607.] 


see also Doe v. WqUom, 5 Nev. & M. 391, 
4 Ad. & Ell. 70; [Bodmham v. Pritchard, 
IB. &Cr. 350(“lauds thereto belonging 
as now enjoyed by mo”); with which 
of. Bolden v. Bastard, L. R., 1 Q. B. 
160, where a discontinuous easement 
over other property of the testator was 
held not to pass by devise of a cottage 
as now in the occupation of A. In 
Marshall v. Hopkins, 15 East, 309, a 
house and nineteen acres of land, all 
held by the testator under one title, and 
which at a former period of his owner¬ 
ship had been, but at tho date of the 
will were not, in ono and the same oc¬ 
cupation, were held to pass by a devise 
of “all that my messuage, dwelling- 
house or tenement, with all lands, here¬ 
ditaments and appurtenances there tor 
belonging.”] 
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rectory or' parsonage of Minster, with the messuages, lands, 
tenements, tithes, hereditaments and all and singular other the 
premises thereunto belonging , with the appurtenances; it was 
held that, by the effect of these words, tho-devise operated on 
certain lands which had been purchased by tho owners of tho 
reotory between tho years 1607 and 1632, and had been since 
uninterruptedly oocupied with it, and had been in various leasos 
dosoribod as bolonging to the rectory; for though not, strictly 
speaking, appurtenant to the rectory, they had become, by unity 
of title and concurrent occupation, joined to tho rectory, and 
might be token in popular acceptation as belonging thereto. 
Lord Gifford, C. J., referred to several old coses and text books 
in whioh it was laid down that lands, which had been occupied 
with a house for ton or twolvo or oven five or six years, might 
pass as parcel of or as belonging to such house. 

So, in Doc d. Gore v. Lang ton ( q ), whero a testator, in 1801, 
devised all his “ manor or reputed manor of Barrow Minchin, 
in the county of Somerset, together with the mansion-houso, 
called Barrow Court, thereto belonging, and tho park; and also 
all and singular his freehold messuages, lands, tenements and 
hereditaments thereunto belonging, situate in the parish of Barrow 
Minchin and Barrow Gurney,” to certain uses. Tho testator 
gave to his executors all arrears of rent which should bo duo 
from any tenant or tenants of his estate in the parish of Barrow, 
upon trust to lay out the samo in repairing tho farm-houses and 
buildings appurtenant thereto, and in draining tho lands. Tho 
testator also charged two small annuities on his estate at Barrow. 
The question was, whether the deviso comprised a farm, which 
had been purchased by tho testator in 1800, and which was 
situate in the .parish of Barrow Minchin and Barrow .Gurney, 
and adjoined to and was in some parts intermixed with the anciont 
Barrow estate. Lord Tmterden, C. J., considered that the words 
“thereunto belonging” wero to bo referred to tho manor, and not 
to the park. Those words are, he observed, in common speech,' 
*of different import, according to the subject of which they aro 
spoken. If we speak of a farm or a field with reference to the 
ownership, we say it belongs to such a one, meaning thereby 
that it is the property of that person (*•); if with reference to any 
estate of a particular name, we say it belongs to such an estate, 

•{a) 2 B. & Ad. €80. held to pass stables occupied with the 

[(>•) In Kennedy v. Kelly, 28 Bear, house by the testator though under a 
223, a bequest of the lease of a house different title. 0 

with all buildings belonging to me was 
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CnAPTKB XXIV. 


“Thereto 

adjoining. 


‘Funn.' 


■ Falsa demon 
stratio non 
nocct. 


as to the Britton Ferry estate, meaning that it is poroel of that 
estate; if with reference to its locality, we say it belongs to such 
a parish or township, meaning that it is situate in and a part of 
that parish or township ; q,nd so with reference to a manor, we 
say it belongs to such a manor, meaning that it is situate in or 
part of that manor, in the ordinary and popular sense of the 
word “ part,” and not in the strictly legal sense, as part of the 
demesnes of the manor, or as holden of the manor or of the lord 
thereof. lie advertod to tho fact (which had been proved in 
evidence), that the gamekeeper of tho manor had, both before 
and after the purohase of the lands in question, been in the habit 
of shooting over them. Having regard to this circumstance, 
(which lie considered important, as showing that the lands be¬ 
longed to the manor in the popular sense to which ho had alluded,) 
and having regard also to tho circumstanco, that the bequest of 1 
the rents in arrear to be expended in repairing and improving 
any part of the estate, and the charge of the annuities, would 
clearly comprise the lands in question, (which the testator could 
not intend to be united to the rest of the property for some pur¬ 
poses, and not for all,) the Court came to the conclusion that the 
farm in question passed. 

[In Josh v. Josh (s), the question was what passed by the 
description of “the piece of land adjoining” a house and premises 
previously described; whether it comprised several contiguous 
fields, each one situated boy on d the other, and forming with the 
house and premises the whole of tho testator’s real property, or 
was limited to tho singlo field next to the houso and premises: 
and it was hold to comprise tho whole. Cockburn , C. J., observed 
that the testator did not say tho piece of my land, but simply the 
piece of land; and that tho words “thereto adjoining” were as 
consistent with the larger construction as with the other; for the 
whole of the land was in the strictest sense adjoining, for it was 
all contiguous.] 

Tho word farm is construed according to its obvious meaning, 
[as including houses, lands and tenements (i), of every tenure (?<).* 

In determining what property is comprehended in the terms 
used to describe the subject of doviso, frequont recourse is had 
to two rules of construction, one of which is expressed by the 
maxim “Falsa demonstrate non nocet cum de corpore constat,”' 
the other by the maxim “ Non accipi debent verba in demon- 
strationem falsam quro oompetunt in limitationem veram.” 


T($) 5 C.B. N.S. 454. (a) Doq d. Bclasyse v* Lucan , 9 East, 

(if) Co. Lit. 6 a. 448. 
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[The first rule means that where the description is made up of 
more than one part, and one part is true, hut the other false, 
there, if the part which is true describe the subject with sufficient 
legal certainty, the untrue part will be rejected and will not 
vitiate the devise. ' “ The characteristic of casos within the rulo 
is, that the description, so far as it is false, applies to no subject 
at all, and, so far as it is true, applies to one only ” (x). Thus, 
in Day v. Trig (y), whero one devised “ all his freehold houses in 
Aldersgate-street, London,” having in fact only leasehold houses 
there, it was held that the word “freehold” should rather be 
rejected than the will be wholly void, and that the leasehold 
houses should pass. 

So, in Blague v. Gold (s), whero a testator, having two houses 
in A., one called “ The Comer House,” in the tenure of B. and 
N., the other adjoining thereto and in the tenure of II., devised 
“ his house called ‘ The Comer IIouso ’ in A., in the tenure of B. 
and H.:” the testator having no houso in the joint tenure of 
B. and H., it was held that the description by tenuro was mere 
surplusage and might bo rejected. 

Again, in Doe d. Dunning v. Lord Cranstoun (a), where a 
testator recited that one part of his freehold lands, namely, those 
lands which he hold in the parishes of A., B. and C., wero held 
for a considerable period of time by his father’s ancestors in the 
male lino, bearing the namo and arms of 1)., as hereditary pro¬ 
prietors of the same; he therefore devised “the freehold lands, 
which he held in the three parishes aforesaid,” to M. The tes¬ 
tator had lands in each of the threo parishes named, answering 
to the given description in every respoct except that in the 
parishes of B. and C. there were leaseholds only. Upon the 
principle stated above, the Court of Exchequer held that the 
leaseholds passed by the will. 

In the application, however, of the principle contained in this 
rule, the Courts have not confined themselves to cases which are 
strictly within its terms. It is often found, on a disclosure of the 


CHATTED XXIV. 

Meaning of 
the rule. 


Devise of 
“ freehold 
houses in A. 
street, Lon¬ 
don.” The 
word freehold 
rejected. 


“House called 
‘ tho corner 
houso’ in A., 
in tho tenure 
of B.” Tho 
tenure re¬ 
jected. 


Leaseholds 
misdescribed 
as freehold 
held to puss. 


Extension of 
the rule. 


Qa;) Ter Aider son, B., Morrell v. Fisher , 
4 Exch. 591; see also Wigram, Wills, 
pi. 67. 

(y) 1 P. W. 286: and Beo Cox v. 
Bennett , L. R., 6 Eq. 422. 

(s) Cro. Car. 447, 473. 

(a) 7 M. & Weis. 1; see also Wclby 
v. Welby, 2 V. & B. 187; Denn d. Wil¬ 
kin* v. Kemeys, 9 East, 366; Vicar* 
Choral of Lichjicld v. Eyre* , Sir W. Jo. 
436, Cro. Car. 546, 2 Boll. Ab. 52, pi. 

J.—VOL. I. 


26. So in England v. Downs, 2 Beav. 
523, 636, where there was an assign¬ 
ment of all the household goods, and 
nil other the effects of the assignor, the 
particulars whereof were stated to be 
set forth in an inventory thereunto an¬ 
nexed, and thcrowas in fact no inven¬ 
tory, it was held, the deed was not void 
for wont of it, and that the chattels 
might be ascertained aliunde. See also 
Whatcley v. Spooner, 3 K. & J. 542. 

3 E 
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onAPTKn x xiv. [facts of tlio oase, that of two particulars of which the description 
Question is composed, each separately finds some corresponding subject, 
S^deSp- 0 ^ ^ut] the one is applicable to a larger portion of the testator’s 
tion are uot property than the other, thereby raising the question whether 
eo-oxtensive. ^ 10 morG term be restrictive of the other, [or expressive 

only of a suggestion or affirmation. It is a mere question of 
construction; for it is clear that, if tho answer be that the more 
limited term is merely suggestive or affirmative, it will bo dis¬ 
regarded in dociding upon tho quantity to be considered as 
covored by the description. 

Limited term Now if the testator describe the subjeot of the devise as an 
property^2**° entire.subject, and in terms of sufficient certainty as his farm 
described as called A., or his house in a particular place, or his B. estate, or 
ject; " tho like, then, although ho adds a clause to the effect that the 

farm, house or estate is in the occupation of a particular tenant, 
or is situate in a particular county, and it turns out that such 
clauso is true only of a part of the farm, or houso, or estate, the 
entire subject may well pass, unrestricted by the additional 
clause, if such a construction be in accordance with tho general 
intent of the testator (ft).] 

Thus in Goodtitlc d. Radford v. Southern (e), where a testator 
devised all that his farm, called Trogues Farm , situate in the parish 
of D., now in the occupation of A. C. Tho question was, whether 
two closes, part of Trogues Farm , but not in the occupation of 
A. C., passed by this devise. It was held that the devise com¬ 
prehended the whole of Trogues Farm , which was a plain and 
certain description, and was not affected by the defective de¬ 
scription of the occupation. 

So, in Down v. Down (d), where A. devised all his farm and 
lands, called CoWs-foot Farm , situate in or neardhe parishes of 
D., W. and T., now on lease to Mary Field, at the yearly rent of 
150/. It was hold that a close of seven acres, called William - 
spring, which was a part of CoWs-foot Farm , but was excepted 
out of Mary Field's lease, as well as out of a subsequent lease 
granted by the testator to another person, passed (e); the* Court 


—as “ my 
farm.” 


[(/>) Seo per Lord Ellenborovgh , Jtoe 
d. Vonolltj v. Vernon, 5 East, 80.] 

(c) II. & Sol. 299; see also Paul v. 
Paul, 2 Burr. 1089,1W. Bl. 255; [ Whit - 
field v. Langdale, 1 Ch. D. 61, as to 
“Hookland” and “Tickeridgo.” Iu 
tho samo case it was held that a devise 
of a “messuageand lands called Clag- 
getts andSievelands” carried the whole 


of Claggett’s farm, upon evidence that 
this farm includedClaggetts and Sieve- 
lands and a good deal tnore, sod qu. Qu. 
also as to the exclusion of the wood 
from Tickeridge.] 

(d) 1 J. B. Moo. 80, 7 Taunt. 343. 

(e) The faun consisted of about 172 
acres. 
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being of opinion that it was the intention of the testator to pass 
the whole of the form, and not that only which was in the occu¬ 
pation of Mary Field. 

But though a deviso of “ my farm called A. in the occupation 
of B.” is not, under these circumstances, limited to that part of 
the farm whioh is in the occupation of B., yet perhaps it docs 
not follow that the same construction would he given to a doviso 
of “ all my farm in the occupation of B. called A.” In this 
case, the reference to the occupancy forms the primary sub¬ 
stantive part of the description, and the name is merely an ad¬ 
dition. Thus, in the early case of Woodden v. Osbourn (/), 
where A., having lands called Hayes Lands, which extended 
into two vills, Cokefield and Cmnjield , devised all his lands in 
Cokefiehl called Hayes Lands, to J. S., it seems to have been 
hold that the part which was in Cranfield did not pass. Unless 
a reference to locality be more restrictive than a reference to 
occupation (g), this case Beems to warrant the distinction sug¬ 
gested. [It is to bo observed, howover, that JPopham, C. J., 
and Gaudy and Yelverton , JJ., went on to say, that if tlio 
words had heen “ all his lands called Hayes Lands, in Coke field” 
(thus reversing tho order,) nothing had passed but the land in 
Cokefiehl (It). And, on the other hand, a distinction for this 
purpose between a reforonco to locality and a reference to oc¬ 
cupation is discountenanced by tho caso of Doe d. Beach v. Karl 
of Jersey (*). 

Next, with regard to tho devise of a “ house,” it was decided 
in Chambcrlaine v. Turner (/.), where a testator devised “tho 
house or tenement wherein W. N. dwelt, called tho White Swan, 
in Old-street,” and it appeared that W. N. occupied only tho 
entry or alley of tho said houso and threo upper rooms in tho 


(/) Cro. El. 674; S. C. nom. Tulles- 
hnm v. Roberts, Cro. Jao. 22 ; and Lord 
Ellenborough's judgment in Roe d. 
Conolly v. Vernon, 5 East, 78. The prin¬ 
cipal point in the case in Croke seems to 
have boon whether the Ilaycs Lands, 
being so restricted in tho devise to J. S., 
was subject to tho same restriction in a 
subsequent doviso of it as Hayes Lands 
generally; and tho decision, of course, 
was in tne affirmative. As to words of 
description beingnarrowedby tho effect 
of the general context, see Doe d. Har¬ 
ris v. Greathed, 8 East, 01. 

(o) See Doe d. Beach v. Earl of Jersey, 
IB, & Aid. 660, Btatcd infra. 

[(A) In Stukeley v. Butler , Hob. 171, 


it is said “it is vain to imagine one part 
beforo another: for though words can 
neither bo written nor spoken at once, 
yet tho mind of the author comprehends 
them at once, which gives vitam et mo- 
dum to tho sentence;” see also Doe v. 
Galloway, 5 B. & Ad. 50. 

(i) t B. & Aid. 550, 3 B. & Cr. 870. 
(k) Cro. Car. 129. The court seems 
to have treated the caso as if tho words 
had been‘4n tho occupation of W. N-., ” 
which might perhaps bo resti'ictivo, 
where tho terms actually used would 
not; soo per Lord Harduicke, 3 Atk. 9; 
sco also Doe d. Httbbard v. Hubbard, 16 
Q. B. 227, per Erie, J., and Lord 
Campbell , C. J. 


3 e 2 
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OnAPTER xxrv. 


Distinction 
where the re¬ 
ference to tho 
occupancy 
precedes that 
totheuamc(:'). 


Where subject 
of devise de¬ 
scribed as “ a 
houso” fol¬ 
lowed by 
terms applica¬ 
ble to part 
only. 
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OHAPTEB XXIV. 


[ Estate.” 


“ Messuages 
and lands 
called ThoD.” 


“ All that 
estate as de¬ 
scribed in the 
•will of A.” 


Different con¬ 
struction in 
llall v. Fuller. 


[same, divers other persons occupying other parts, that the whole 
house passed (/). 

An instance of the similar use and effect of the word “ estate” 
is presented by Doc d. Beach v. Earl of Jersey (in), where A. de¬ 
vised all that her “ Britton Ferry estate, with all the manors, 
advowsons, messuages, buildings, lands, tenements and heredita¬ 
ments thereunto belonging, and of which the same consists.” 
In a subsequent part of the will, after describing another estate, 
she added, “ which, as well as my B. F. estate, is situate, lying 
and being in the county of Glamorgan.” It turned out that 
part of the B. F. cstato was situate in the county of Brecon; 
but it tfas found by special verdict that the whole had been 
known by tho name of tho Britton Ferry estate for fifty years 
beforo the death of tho testatrix; and it was held that the whole 
passed (n). 

The same principle is illustrated by Hardwick v. Hardwick (o), 
where tho dovise was of “ the messuages, lands and premises 
called The Byffrydd, situato in tho parish of K., now in the 
occupation of E.;” although part of “ Tho Dyffrydd ” was not 
in the parish of K., and other part was not in the occupation 
of E., yet the whole was held to pass: and by Travers v. Blun¬ 
dell (p), where a testator, having under his father’s will power 
to appoint “ all that part of R.’s estate purchased by me, situato 
at P., consisting of ” six specified closes, appointed “ all that 
part of tho property comprised in my late father’s will as is 
therein described as that part of R.’s estate purchased by my 
father, situate at I’., consisting of,” and then specifying four 
only of the six closes; it was held that all six were well ap¬ 
pointed. The appointment was of a certain corpus or subject as 
described by tho father’s will, and representing* that description 
to be in certain specified terms; one of the terms specified differed 
from the corresponding term of the description actually contained 
in the father’s will, and, not being needed for tho ascertainment 
of the subject, was rejected as falsa demonstratio. 

A different construction, however, prevailed in Hall v. Fisher (q ), 


[(/) See also Me Midland Rail. Co., 34 
Beav. 625, stated ante, p. 334; Jfibon 
v. Hibon , 32 L. J. Ch. 374, 9 Jur. N. S. 
611 (“house and premises”). 

(«») 1 B. & Aid. 550.] 

(w) Observe the agreement between 
the principle of these cases and that of 
those which are cited in connection with 
the subject of uncertainty, as illustra¬ 
tive of the rule that a false addition 


does not vitiate a devise; see also Hoe 
v. NickUss, 4 Jur. 660. 

[(o) L. R., 16 Eq. 168, explaining 
Fedley y. Dodds , L. R., 2 Eq. 819. 

( p ) 6 Ch. D. 436. See also Cun¬ 
ningham v. Butler , 3 Gif. 37s and cf. 
West v. Law day, 11 H. L. Ca. 376. 

(7) 1 Coll. 47- See also Emuss v. 
Smith, 2 De G. & S. 722, stated ante, 
p. 328, n. 
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[where a testator, by will dated 1841, devised “all that freehold chaptebxxiv. 

farm called the Wick Farm, in Ilendington, containing 200 

aores or thereabouts, occupied by William Eeley ns tenant 

thereof to me.” It appeared that the person from whom the 

testator olaimed the Wick Farm, which was oil freehold, had 

sold a small portion of it, but had continued to occupy it as part 

of the Wick Farm, under a demise from the purchasers, and to 

treat it as such, and that the testator had let the whole to W. 

Eeley. There was therefore a sufficiently certain description, in 
accordance with the testator’s undoubted intention, and corre¬ 
sponding in every particular but tho word freehold with the 
actual state of the property; but Sir J. K. Bmrc , V.-C., said ho 
could not view the case as one of falsa demonstratio; that if the 
word “freehold” had been omitted, the probability was, tho 
leasehold in question would have been held to pass; but that 
there was a subject here which properly answered tho descrip¬ 
tion given in the will. This case goes to show that words de¬ 
scriptive of tenure, and forming tho primary part of the descrip¬ 
tion, are more restrictive than those which describe locality or 
occupation. But tho case has been questioned (/•).] 

As a subsequent reference to tho occupancy does not limit a Subsequent 
doviso of a farm by name to the lands so occupied, it is clear ow'upam-.y 
that it would not, under such circumstances, enlarge a deviso does not ra¬ 
in which the occupancy extended to lands not included in tho 
name. Consequently, under a devise of “my Troguca Farm, in 
tho occupation of A.,” lands of another farm in the occupation 
of A. would unquestionably not pass; and this hypothesis 
agrees with tho principle of a class of decisions stated in tho 
sequel (.<). 

[Parts of a description which, if the will contained no other Words not 
devise than that to which they belong, would be rejected as falsa 
demonstratio, sometimes derive a restrictive force from another prevent tho 
devise in the same will, with which they would otherwise stand coutrudlotofy 
in contradiction. Thus, in Iligliani v. Baker (t), where a testa- another - 
tor dovised his farm called Wliitcacre, and tho lands to the same 
belonging, then in the tenure of W., to A., and devised his farm 
called Blackacre, and the lands to tho same belonging, to B.; 
and it appeared that there were 100 acres of land belonging to 
Whiteacre, and no land belonging to Blackacre, but that tho 

i 

[(>') By Lord Selbome, L. R., 16 Eq. (#) Sco Doe d. Tyrrell v. Lyfortl, 1 M. 

177, who also (ib.) questions Stone v. & Sel. 660; [ICall v. Fisher , 1 Coll. 47; 

Greening , 13 Sim. 390, which is shortly Doe d. Itcnow v. Ashley, 10 Q. B. 663. 
stated ante, p. 676, n.] (t) Cro. El. 16.] 
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chapter xxiv. [testator had let Whiteacre with 60 acres of the land belonging 
to it, and the remaining 40 acres with Blaokacre: it was clear 
that only so much of the land belonging to Whiteacre as was in 
the tenure of W. was devised to A. 

So, in] Press v. Parker («), where a testator devised to A. his 
messuage in the parish of II., wherein he then lived, with the 
yard, back estate and premises thereunto belonging, part of 
which teas in his (the testator's) own occupation , and other part 
whereof was in the occupation of C. and M.; and he devised to 
B. his front messuage in K. street, in the‘parish of H. afore- 
Wh ether rlc- said, with the appurtenances, then in the occupation of E. t with a 
thatwaToccu- right of way to the yard adjoining, and the use of the pump, 
p™° &c., in the yard. The question was whether a coal-cellar passed 

Sled. ° to A. or B. It was within the range of the house dovised to B., 
but was in the occupation of the testator, who had put up a par¬ 
tition between it and B.’s premises, the entrance being from his 
own house. It was held that the cellar, being in the testator’s 
occupation, passed to A.; the intention, it was thought, being 
manifest to give to A. whatever was so occupied. [But Best , 0. J., 
said if the latter devise had stood alone, the words in the occupation 
of E. might have been deemed mere words of description.] 

In connection with the subject of the construction of words 
referring to occupancy, it may be here observed, that in Doc 
d. Tcmpleman v. Martin (.r), where a testator devised all his mes¬ 
suage, the Ark Cottage, gardens and lands at S., rented to 
Mrs. S., and others ; and it was attempted to confine the devise 
to a particular property at S., forming a distinct purchase made 
by tho testator, of which Mrs. S. was tho principal occupant; 
the doviso was held to comprise all the land situate at S., by 
whomsoever rented, including a considerable farm, in the occu¬ 
pation of a tenant, not Mrs. S.; the suggestion, that the testator 
could scarcely mean to describo a large property in such terms 
(omitting the name of the tenant), not being allowed to prevail 
against the clear import of the words of the will. 

It is to be observed that in the foregoing cases where terms of 
occupancy [or locality] were not allowed by reason of their in¬ 
applicability to particular portions of the subjeot to exclude them 
from the devise, those portions bore but a small proportion to the 
whole. [But in Whitfield v. Langdale (y), an erroneous statement 

(«) 10 J. B. Moo. 158, 2 Bing. 450. where” by reference to previoualy spo- 

(x) 4 B. & Ad. 770; [conf. Chester v. cified places. 

Chester , 3 P. W. 65, where an attempt (y) 1 Ch. D. 61. 
was made to limit the sense of “ else- 



PDF Compressor Pro 


PARTICULAR WORDS OF DESCRIPTION. 


[of the acreage as being “ by estimation 80 acres, moro or less,” 
was not permitted to exclude any portion of tbo “farm” devised, 
although the real quantity was 175 acres, and as to a small part 
of the disputed lands there was a mistake also made in the 
locality. 

But, secondly, if] the property is not described by a name com¬ 
prehending the whole (s), a different rulo seems to prevail: [for 
it is a well-settled canon of construction,] that where a given 
subject is devised, and there are found two species of property, 
the one technically and precisely corresponding to tho descrip¬ 
tion in the devise, and the other not so completely answering 
thereto, the latter will bo excluded; though, had there been no 
other property on which the devise could have operated, it might 
have been held to comprise the less appropriate subject. 

As in Roe d. Rt/all v. Bell (a), where a testator devised all his 
copyhold estates situate at GL, which he became entitled to on the 
decease of his father. The fact was, that on tho death of liis 
father, the testator had taken possession of two copyhold estates 
at Or. ; one which his father had in his lifetime surrendered to 
him in fee, but of which he (tho father) had retained possession 
until his doath, and another whioh descended to tho testator as 
heir. It was held, that as the latter estate was sufficient to 
satisfy tho words, the former did not pass (b). 

Again, it has been hold (c), that a devise of lands at W., in tho 
parish of C., “ which I purchased of S.” did not inoludo lands 
not at W., though purchased of S. in tho parish of 0. And in 
Roe d. Conolly v. Vernon (d), a surrender to tho use of the testa- 


[(r) That this circumstanco, however, 
is not absolutely essential, but that tho 
same result may fdilow from a precise 
description of tlio property, either by 
the names of tho closes or by their 
metes and bounds, appears from Doe d. 
Smith v. Galloway , 5 6. & Ad. 43. 
E conv. a particular description of par¬ 
cels will restrict general terms, Griffiths 
v. reason , 9 Jur. 385; Mail land v. Mac- 
kiimon, 1 H. & 0. 607.] 

[a) 8 T. R. 579; see also Wills v. 
Sayers, 4 Mad. 409; [Doe d. Gillard v. 
Gillardy 5 B. & Aid. 786 ; and see tho 
rule exemplified in cases treated of 
ante, p. 423; but see Doe d. Newton 
v. Taylor , 7 B. & O. 384, where a 
devise by A. of her moiety of all her 
late father’s messuages, &o., situate, 
&c., was held to extend as well to lands 
which had been the property of tho 
father, and had been doused by him to 


a granddaughter, from whom they hud 
descended to the testatrix, as to thoso 
which had descended t o her immediately 
from him. In this case, tho terms used 
were equally applicable to both pro¬ 
perties. 

( h ) Seo also Wilkinson v. Dcwicke, 1 
Eq. Rep. 12.] But a devise of lands, 
which tho testator had from timo to 
timo “purchased,” has been held to 
apply to lands which lie had received 
iu exchange, and not (as contended) 
to be confined to' those which ho had 
bought with money; the word “ pur¬ 
chase” admitting, it was considered, 
of application to what was purchased 
for money or lands, Doe d. Meyrick v. 
Meyrick, 1 Cr. & M. 820. 

(e) Doe d. Tyrrell v. Lyford , 4 M. & 
Sel. 650. 

(d) 6 East, 51. 
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chafteb zxiv. tor’s will of all the lands, &c., situate in certain specified places, 
which, he held of the manor of W., being of the yearly rent to the 
lord in the whole of 4/. 10s. 8 \d., and compounded for, was held 
to he confined to copyholds compounded for, though the rent 
specified exceeded the amount of rent paid for the compounded 
copyholds, hut did not correspond with the amount paid for the 
whole. 

So, in Doe d. Parkin v. Parkin ( e ), where a testator, seised of 
a house and five acres of land in his own occupation, and of an 
inn and nine acres of land in the same place, not so occupied, 
devised all his messuages, tenements, lands, grounds, heredita¬ 
ments and premises situate at or in the township of A., in the 
parish of B., and then in his own occupation, with the appur¬ 
tenances, to certain uses, the Court held that these words were 
clearly restrictive, and, consequently, that the inn did not pass. 

In Pull in v. Pullin (/), a testator, reciting that he was seised 
in fee of divers freehold lands in the parish of St. Mary, Isling¬ 
ton, and of certain copyholds within and holden of the manor of 
the Prebendary of Islington, and all which lands , 8fc. were sub¬ 
ject to a mortgage thereof made by him to R. (minutely referring 
to the mortgage), gave and devised all his Baid freehold and 
copyhold lands and hereditaments; it was held that twenty-one 
acres of freehold land in Islington, not in mortgage to R., did not 
pass under this devise, but were included in a general devise in 
a subsequent part of -the will of the residuo of his freehold, copy- 
hold and leasehold estate; the Court being of opinion that tho 
testator intended to confine tho former devise to the property in 
mortgage to K. It seems that a contrary construction would 
havo left tho residuary clause nothing to operate upon ; but this 
circumstance was not relied on, and seems indeed entitled to 
little weight, as the clause ombracos copyholds as well as free¬ 
holds, and the testator had no copyholds except those in mort¬ 
gage. The testator’s expressions certainly indicated that he con¬ 
sidered the mortgage as extending over the whole subjeot devised. 

[And in Morrell v. Fisher (g), where a testator devised “ all 
his leasehold farm-house, home-stead, lands and tenements at 
Headington, held under Magdalen College, Oxford, and then in 
the possession of T. B. as tenant to him,” it was contended, that 
two pieces of land at Headington, containing together twelve 

(e) 5 Taunt. 321; [doubted in White [(gr) 4 Exch, 591; and see Homer tv 
v. Birch, 36 L. J. Ch. 174, sed qu.] Homer, 8 Ch. D. 758 (land at Stock 

(/) 10 J. B. Moo. 464, 3 Bing 1 . 47; Green), 
see also Wilton v. Mount, 3 Yes. 191. 
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[acres and being leasehold, held of the College, but not in the ciuttkhxxiv. 
possession of T. B., passed by this devise. But the Court of 
Exchequer were of a contrary opinion, there being other lands 
which fully answered the description.] 

This principle is applicable [to descriptions of property by its 
tenure, as freehold, copyhold or leasehold (Zt); and generally to 
all terms of the description of property, personal (<) as well as 
real, but it] has most frequently been applied to terms of local 
description. Thus, if a testator have property in, and property 
contiguous to a particular street, parish or county, it is clear that 
a devise of houses or buildings in that street, parish or county 
will carry the former to the exclusion of the latter (j). [So in Webber y. 
Webber v. Stanley {k), where a testatrix first charged her Welsh Staule,J ' 
estates with a sum of money as “ an addition to her Todworth 
estates thereinafter devised,” then gave her mansion-house at 
Tedworth, in the county of Hants, and all her manors, farms, 
lands, &c. in the county of Hants, devised to her by her 
husband (subject to tho annuities charged thereon by his will), 
and all other her hereditaments in the county of Hants, “ all 
which hereditaments in the county of Hants were tlicreinaftor 
described as her Tedworth estates,” to uses in strict settlement, 
and she subsequently referred to “ her mid Tedworth estates 
it appeared that the husband, being owner of property in Hants 
and Wilts, together known as “tho Tedworth Estate,” had 
devised to the testatrix all his estates at or near Tedworth, 
charged with certain annuities: it also appeared that there was 
only one manor in Hants, but several in Wilts, that some of tho 
farms of “the Tedworth Estate” lay partly in one coimty and 


[(//) Doe v. Broun, 11 East, 441 ; 
Qucnuell v. Turner , 13 Bcav. 240. But 
where besides a f ffe simple estate in ono 
part and a leasehold interest in a second 
part of a block of buildings in A. street 
and B. court, a testator hud in a third 
part of the same block a leasehold in¬ 
terest in possession, and (subject to an 
intermediate reversionary term) tho 
ultimate reversion in fee; and devised 
his 4 ‘freehold messuages in A. street 
and B. court;” it was held that every¬ 
thing passed in which he had the fee, 
and that as he had the fee in the third 
part, although he hod another sort of 
interest in it besides, yet it passed, 
being sufficiently denoted as the thing 
intended, Mathew v. Mathew, L. XI., 4 
Eq 278. * 

(i) llidge v. Newton, 2 D. & War. 
239 ; Quennell v. Turner, 13 Beuv. 240; 
Oakes v. Oakes, 0 Hare, 666 (but as to 


44 shares” in a company being identical 
with 44 stock,” sco now Morriee v. 
Aylmer , L. R., 10 Ch. 148, 7 H. L. 
717); Maybcry v. Brooking, 7 I). M. & 
Gk 673; Sling shy v. Grainger, 7 If. L. 
Ca. 273; Gilliat. v. Gilliat, 28 Beav. 
481; Ex. parte Kirk, 5 Ch. I). 800.] 

(j) See Doe d. Browne v. Greening, 3 
M. & Sel. 171; [Pogson v. Thomas, 6 
Bing. N. C. 337; Smith v. Jtidgway, 
L. E,, 1 Ex. 46, 331; Evans v. Angel/, 
26 Beav. 202; Lister v. Bickford, 34 
Bcav. 576. But where a house, with 
the appurtenances, is described to be in 
a certain place, lauds quasi appurtenant 
to tho house may pass, though not in 
that place, Boocher v. Samford, Cro. El. 
113; and sec Moser v. Platt, 14 Sim. 96. 

(k) 16 C.B. N.S. 698, virtually over¬ 
ruling' Stanley v. Stanley, 2 J. & H. 491, 
on same will. 
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[portly in another, and that the charges thrown on the devised 
property were or might become out of all proportion to the value 
of the Hants property. It was held in C. P. that the words 
“ in the county of Hants” were not falsa demonstrate, but con¬ 
fined the devise to lands in that county. Erie, C. J., delivered 
judgment and “laid down the law with a dearness and authority 
which cannot be strengthened or added to ” (A): there was a 
property which every part of the description fitted, and on which 
every word of it had full effect: if the testatrix had devised 
“ her Tedworth estates ” simply, that would have sufficed; but 
that phrase was never used by he* without referring to the 
definition (her “said” Tedworth estates), which confined it to 
property in Hants. As to the word “ manors” (in the plural), 
it occurred only in a sweeping general clause; and as to the 
charges, a similar disproportion had been disregarded in Doc d. 
Tcmplcman v. Martin (l) ; and such considerations could not 
outweigh the clear words of the devise.] 

So, in JDoe d. Ashfortli v. Botccr (m), where a testator devised 
all his messuages, tenements or dwelling-houses, and buildings, 
situate at, in or near Snig Hill, in Sheffield, which he had lately 
purchased from the Duke of Norfolk. The testator had Bix 
houses at Sheffield, all purchased from the Duke, and comprised 
in one conveyance, four of which houses were distant about 
twenty yards from Snig Hill, and the remaining two about four 
hundred yards therefrom. The testator had redeemed the land 
tax for all the houses by one contract. It was held, that the 
devise did not comprise the two latter houses, port only of the 
description applying to them, and there being other houses to which 
the whole of the description did apply. 

But if the testator had no property in the street named,, a 
contiguous property may pass. Thus, in Doe d. Humphreys v. 
Roberts (a), where a testator devised all that his messuage or 
dwelling-house, with the appurtenances, situate in High-street, 
in the town of Holywell, wherein his mother inhabited, and 
nearly opposite to the White-horse inn, together with the shop 
adjoining the said messuage, and all and every his buildings-and 


[(F) Per Wtlles , J., in Smithy, Mdg- stances, in favour of the greater com- 
way, L. R., 1 Ex. 332. prehensiveness of the dense. 1 Mr. & 

(i) 4 B. & Ad. 771.] Cr. 391.i 

(»>) 3 B. & Ad. 453. [See also Ait- («) 5 jB. & Aid. 407; [ Baddeley v. 
* rater v. Attwatcr, 18 Bcav. 330. The Gingell, 1 Exoh. 319; Goodright A. Iamb 

case of Newton v. Lucas , 6 Sim. 64, is v. Tears, 11 East, 58; Nightingall v. 

generally cited in support of themme Smith , 1 Exch. 879; Toe d. Campion v. 

position; but the final decision -was Carpenter , 16Q. B. 181.]. 

given, under the particular circiun- 
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hereditaments in the same street , to A. It appeared that the 
testator had only one house in High-street, and that was occu¬ 
pied hy his mother; hut he had two cottages in a lane called 
Bakehouse-lane, behind the house, from wliich it was separated 
hy a road wide enough to admit carriages; hut there was no 
thoroughfare in the lane, and the only entrance to it was out 
of High-street, under an arch a little helow the testator’s house. 
It was hold that these cottages passed under the devise, the 
Court relying much on the fact that the testator had no other 
property which could answer to that part of the description; 
and there being, it was thought, a clear intention to pass some 
property in the street in addition to the house; and as there 
was no access to them hut from the stroot, it was considered that 
the cottages might, without much impropriety, ho described as 
situate in the street. 

It is observable, that if the cottages in question had not passed 
under this devise, there was a general clause which would havo 
comprised them, so that the construction was not inducod hy an 
anxiety to avoid intestacy. 

It is clear however that whero a testator having lands in a oer- 
tain county, devises all his estates in another county, in which ho 
has actually no property, the lands in the former county will not 
pass; though the result he (the will hoing subject to tho old law) to 
suppose the testator to make a deviso which could have no effect (o). 

And though a testator may show hy tho context of his will, 
that he usos a local appellation in a peculiar and extraordinary 
sense, yet this hypothesis will not ho adopted upon slight and 
equivocal grounds. Thus, where {p) the devise was of a testa¬ 
tor’s lands, “ in Leverington,” and it appeared that there was 
within the parish of* this name a district called Lcverington’s 
Parson’s Drove, for which a chapel of ease had long ago been 
endowed, and that the testator had lands in the parish which 
were within the ohapelry, and lands in the parish which were 
not; it was contended, that this deviso was to be confined to 
the lattor, on the ground that the testator had himself dis¬ 
tinguished the parish and the chapolry by describing himself to 
he “ of Leverington,” and one of his devisees as being of “ Lever¬ 
ington Parson’s Drove: ” but the Court held, that the lands in 
the parish, whether in the chapelry or not, passed hy the devise; 

(o) Miller v. Traven , 1 Moo. & Sc. Sim. 95.] 

342, [8 Bing. 244; Pogson ▼. Thomas , 6 Ip) Doe d. Edwards V. Johnson, 5 Nev. 

Bing. N. C. 337; Moser v. Platt , 14 & If. 281. 
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. Lord Denman observing, that though if the description of locality 
had been “ Leverington’s Parson’s Drove,” that would have been 
exclusive of every other part of the parish; yet the use of the 
largor term did not exclude the less. 

[But in a case (q) where a man was seised of land in a vill and 
in two hamlets of the same vill, and devised all his lands being 
in the vill, and in one of the two hamlets by name, it was held 
that nothing of the land in the other hamlet should pass; for 
tho naming of the one hamlet argued his intent fully.] 

In regard to proximity, it has been decided that a devise of 
estates, situate “ in or near Latchingdon, near Maldon,” did not 
include a close which was situate four or six miles from Latch¬ 
ingdon, and in the town of Maldon (>•). 

[Some minute but not unserviceable criticism was devoted to 
the words “ at or within” in Homer v. Homer (*), where, among 
other devises of distinct properties, ono “in the parish of” A., 
another “ in the parish of” B., and a third “ in tho parish of” 

C. , a testator devised “ his manor of D., and all his messuages, 
tenements and lands at or icithin D. then in the occupation of 

' J. S.” The testator had two farms, the greater part of which 
was in the parish (which was co-extensive with the manor) of 

D. , but a small part of each was in an adjoining parish, sepa¬ 
rated from the bulk, in the one caso by a hedge, (which was 
close to tho church of D.,) in the other by a high road. It was 
held by Fry, J., that the outlying portions did not pass by tho 
devise. Tho true meaning of “ at,” when applied to a place 
which-might include a farm, was, in his opinion, “within,” i.e., 
in the present case within the pariah of D., and “ at or within” 
meant “ at,” that is to say, “ within.” But his decision was re¬ 
versed by tho L.JJ., who held that D. meant the place so called, 
not the parish of D. They thought it would bo an inaccuracy 
in language to speak of houses or lands “ at” a place tho bounds 
of which were at the* same time expressly or impliedly indicated, 
e.g., “at” a county, or “ at” a parish: but that “at” was the 
appropriate preposition when speaking of lands with reference 
to localities as to which no such bounds were indicated, e.g., “at” 
a town, or “ at” a village; hence in the present case the proper 


9 Anon., 3 Dy. 201,1)1.27. In the 
of Street were two vills, viz. 
Street and Walton ; by fine levied of 
“all Ilia lands in Street,” land in 
Walton did not pane, Stock v. Fox, Cro. 
Jac. 120. But this is explained to havo 
been because tho law then took notice 


only of civil, not (unless named) of eccle - 
ainsticul, divisions, 4 Crui.Dig. p. 266.] 
(r) Doe d. Fell v. Tigott , 1 J. B. Moo. 
274, 7 Taunt. 662; see also Lot v 
Foiccr, 3 B. & Ad. 463. 

[(*) 8 Ch. D. 768. 
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[meaning of the words was at or within, not the parish, but a 
more indefinite district taking its name from tho church of I), 
(there being in the parish no village, but only scattered houses); 
and that this was made plainer by tho almost pointed absence 
from this particular devise of the word “ parish.” Thus “ at or 
within” meant “ whether at or within,” and each word had its 
proper meaning.] 

Sometimes tho application of tho principle in question is em¬ 
barrassed by the circumstance, that tho terms of description, 
though not applicable to any property of the testator, precisely 
answer to the property of some other person. For instance, a 
testator having a manor, called North Dale, in A., devises his 
manor, called South Dale, in A. Now, supposing that there was 
in A. no manor of South Dale, the authorities would autliorizo 
the application of the devise to the manor of North Dale; but if 
it should turn out that there was in A. a manor called South 
Dale, belonging to somo other person, it might bo contended 
that the testator conceived himself to have somo devisablo in¬ 
terest in the manor of South Dale, and intended to dovise that 
interest, or in respect of wills operating under tho present law, 
he might have contemplated tho subsequent acquisition of a de¬ 
visable interest in such manor. 

[A devise of tho rents and profits (/) or of tho income (u) of 
lands passes the land itsolf both at law and in equity; a rule, it 
is said, founded on the feudal law, according to which tho whole 
beneficial interest in tho land consisted in tho right to take tho 
rents and profits (a?). And since the act 1 Yict. c. 20, such a devise 
carries tho fee simple (y ); but before that act it carried no moro 
than an estate for life unless words of inheritance were added (s). 
But] where a'testator, seised or possessed of a reversion in fee or 
for years, to which rent was incident, devised or bequeathed his 
“ground rent,” not only tho rent, but tho reversion would 
pass (a ); as he was considered, when speaking of the ground 


[(*) Co. Lit. 4 b; Parker v. Plummer, 
Cro, El. 190; South v.Alleine, 1 Salk. 
228; Doe d. Goldin v. Lakeman, 2 D. & 
Ad. 42; Johnson v. Arnold, l Yes. 171; 
Paines v. Dixon, ib. 42. 

(u) Mannox v. Greener, L. R., 14 Eq. 
456. 

lx) Per Lord Oranworth, Blann v. 
Bell, 2 D. M. & G. 781. 

(y) Plenty v. West, 6 C. B. 201; Man¬ 
nox v. Greener, L. 1* ., 14 Eq. 466. So 
an indefinite bequest of tbo income of 
personal estate passes the absolute in¬ 


terest, Humphrey v. Humphrey, 1 Sim. 
N. S. 5.36; Watkins v. Weston, 32 Bcav. 
238, 3 D. J. & S. 431 (leaseholds); 
Buchanan v. irarrison, 8 Jur. N. S. 966, 
31 L. J. Ch. 74 (indefinite gift of in¬ 
come cut down by context) ; Be Andrew's 
will, 27 Bcav. 608 (gift of interest to 
A., and if he dies without issuo, over). 

(;) Jfodson v. Ball, 14 Sim. 571, and 
see Belt v. Mitchelson, Belt’s Suppl. to 
Yesey, sen. 227.] 

[a) Kerry v. Derrick, Moore, 771, Cro. 
Jac. 104; Maundy v. Maundy, 2 Stra. 
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FORCE, ETC. OF PARTICULAR WORDS OF DESCRIPTION. 


rent, to mean by that term all the reversionary interest, of which 
the rent was the immediate frtut. 

[A devise of rents and profits includes an advowson (6); and 
with it of course the right of presentation in case the living is 
vacant; unless the will dovotos the “ rents and profits 99 wholly 
to purposes which con be answered only by money or money’s 
worth, as the augmentation of poor livings (c), investment in 
lands (<I) f or the maintenance of children, and accumulation of 
surplus (e ); in which case the right of presentation, not being 
the subject of profit, will result to the heir. If the living is full 
the future right of presentation may be sold for the purposes of 
the will, like any other fruit of property (/). 

A devise of the “ free use” (//), or of the “use and occupa¬ 
tion” (A) of land, passes an estate in-the land, and consequently 
a right to lot or assign it, and is not confined to the personal 
use or occupation of the property, unless the context clearly calls 
for the more limited construction (/).] 

It is clear that customary estates, held by copy of court roll, 
although not at the will of the lord as in the case of propor 
copyholds, will pass under the denomination of copyholds, and 
not, unloss from . special circumstances, under that of free¬ 
holds (A). 

"Where (/) a testator, having a fee-simple in possession in one 
moiety of lands called H., and the reversion in fee in tho other, 
devised “ All that my part, purpart and portion of and in the 
tenement called II.,” with other lands, “and the reversion and 
reversions, remainder and remainders, rents, issues and profits 
thereof,” it was held, that both moieties passed. 


1020, 2 Barn. K. B. 202, Ca. temp. 
Hard. 142, Fitz. 70, 288; Kay v. Laxon, 
1 B. C. C. 76 ; [and sco Ashton v. 
Adamson, 1 Dr. & War. 198. 

tb) Karl of A IheiMrh v. Rogers, 2 Vos. 
jun. 477. 7‘B. P. C. Toml. 622; Sher- 
rard v. Lord llarborough, Amb. 167, per 
L. 0. 

(c) Kenscy v. Langham , Ca. temp. 
Ttub. 143. 

(d) Sherrard v. Lord llarborough, 
Amb. 166. 

(e) Martin v. Martin, 12 Sim. 679. 
(/) Cooley. Cholmondeley, , 3 Drew. 1; 

Cast v. Middleton. 11 W. B. 456, 9 Jur. 
N. S. 709. 


(g) Cook v. Gerrard', 1 Satind. 181, 
186, o. 

(A) Whittomey. Lamb, 12 M. &Wels. 
813; liableth v. Squire , 19 Bear. 70, 
4 De G. & .T. 406 ; Mannox v. Greener, 
L. R,, 14 Eq. 456. 11 Occupation, is 
not living and residing:” per Lord 
Eldon, Fillinghatn v. Bromley, T. & R. 
536. 

(i) Maclareny. Stainton, 4 Jur. N. S. 
199, 27 L. J. Ch. 442 ; Stoney. Barker, 
29 ib. 874.] 

(A) Roe a. Conolly v. Vernon, 6 East, 
83; JJoed. Cooky. Danvet's, 7East, 299. 

(/) Doe d. Bhillipsy. Bhillips , 1 T. R. 
105. 
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DEVISES AND BEQUESTS, WHETHER VESTED OR CONTINGENT. 


I. General Rule in regard to Vesting. 

II. Devisee construed to be vested, not¬ 
withstanding Expressions of a con¬ 
trary aspect. 

III. Devises contingent by express Terms, 
notwithstanding absurd conse¬ 
quences. 


IV. Question, whether Contingency ap¬ 
plies to one or all of several 
Limitations. 

V. Vesting of legacies charged on 
laud. 

VI.- Personal legacies. 

VII.- .Residuary Requests. 


- ■ 

I. The law is said to favour the vesting of estates (a ); the effect 
of which principle seems to he, that property which is the subject 
of any disposition, whether testamentary or otherwise, will be¬ 
long to tho object of gift immediately on the instrument taking 
effect, or so soon afterwards as such object comes into existence, 
or the terms thereof will permit. As, therefore, a will takes 
effect at the death of the testator, it follows that any devise or 
bequest in favour of a person in esse simply (i. o. without any 
intimation of a desire to suspend or postpone its operation), con¬ 
fers an immediately vested interest. 

If words of futurity are introduced into tho gift, the question 
arises whether the expressions are insortod for the purpose of 
postponing the vesting or point merely to tho deferred possession 
or enjoyment. 

It may be qjnted as a general rule, that where a testator 
creates a particular estate, and thon goes on to dispose of tho 
ulterior interest, expressly in an event which will detormino tho 
prior estate, the words descriptive of such event, occurring in 
the latter devise, will bo construed as referring merely to the 
period of the determination of the possession or enjoyment under 
the prior gift, and not as designed to postpone the vesting. 
Thus, where a testator devises lands to A. for life, and after his 
decease to B. in fee, the respective estates of A. and B. (between 
whom the entire fee-simple is parcelled out) are both vested at 
the instant of the death of the testator, the only difference 

[(a) Tho same principle prevails in son, L. R., 1 Sc. Ap. 232; Taylor v. 
the law of Scotland, Carlton v. Thomp- Graham , 3 App. Ca. 1287.] 


General rule 
oh to vesting. 
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DEVISES AND BEQUESTS, 


between the devisees boing, that the estate of the one is in pos¬ 
session, and that of tho other is in remainder. 

On the same principle, where a person who is entitled to a 
reversion or remainder in fee, expectant on an estate tail in him¬ 
self, or in any other person, by his will devises tho property in 
question, in the event of the person who is tenant in tail dying 
without issue, this is construed os an immediate disposition of the 
testator’s reversion or remainder; though, upon the face of the 
will, the devise presents the aspect of an exooutory gift, to arise 
on a general failure of issue, which would clearly be void (6), 
unless, indeed, the will were made or republished since 1837, in 
which case the words would refer to issue living at the death. 
If the contingency described corresponds precisely with the event 
which determines tho existing estate tail, no difficulty exists in 
applying this rule of construction; but it frequently happens, 
that tho terms used by the testator do not completely answer to 
the event in question ; as, for instance, whore the reference is to 
issue generally, and the subsisting estate is restricted to issue of 
a particular morriago or sox. In suoh cases, the reasonable con¬ 
clusion would seem to be that the discrepancy arises merely from 
an inaccuracy in the description of the reversion or remainder, 
and that it does not show a different interest to have been in the 


testator’s contemplation ; and such, accordingly, seems to have 
been the prevailing doctrine of the cases (c). 

It is to be observed, also, that where a remainder is limited 
in default or for want of the objeot or objects of the preceding 
limitation, these words mean, on the failure or determination of 
the prior estate or estates, and do not (as literally construed they 
would) render the ulterior estate contingent on the event of such 
prior object or objects not coming into existence. In short, 
they signify all that is comprehended in the word “ remainder,” 
being merely an expression employed by the testator in carrying 
on the series of limitations (d). The ulterior estate, therefore, is 


S Ante, p. 254. 

Wellington v. Wellington , 1W. Bl. 
645, 4Burr. 2165, post; French v. Cad- 
dell, 3 B. P. C. Toml. 257, post; Jones 
v. Morgan, Pea. C. R. 329; lytton v. 
Lytton , 4 B. C.C. 441; Fgcrton v. Jones, 
3 Sim. 409. The case of Hanks v. Holme, 
1 Russ. 391, n., indeed, favours a more 
rigid construction; but Lord Eldon’s 
strictures upon this case, in Morse v. 
Lord Ormonde, 1 Russ. 405, afford 
ground to infer that it did not coincido 
with his own opinion. The Btrict rule 
there adopted certainly exacts from 


testators moro of technical correctness 
than it 1ms been usual to require, and 
clearly would not now be followed; [see 
further ns to the above cases, Ch. XT. ., 
s. 3, pt. 5, and Ch. XLI.J 
(d)* In aformerpublication, tho writer 
contented himself with simply stating 
this position, and a single case in sup¬ 
port and illustration of it, conceiving 
that tho rule of construction was too 
well established to be called in ques¬ 
tion; but subsequent experience taught 
him that it has not obtained so reudy 
and unanimous an assent in the pro- 
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a vested remainder, absolutely expectant on the failure or deter- ohapteb xxv. 
mination of the prior estate. 

Thus, it has been deoided (e) that, where lands are devised to 
the first and other sons of A. successively in tail, and, in default 
of such sons , to the daughters of A. in tail, although it should 
happen that A. has a son or sons, yet on his or their subsequently 
dying without issue, the devise in remainder to the daughters 
takes effect. 

So, where (/) a testator devised to E. for life, and, aftor her 
decease, to the first and every other son of her body lawfully to 
be begotten, the elder to be preferred to the younger, and, for 
want of such sons, to the daughter or daughters of E., shore and 
share alike, and in default of such issue of E., then to M.; it wad 
held, that the devise to M. was a vested remainder, expectant 
on the determination of the prior successive lifo estates of E. and 
her sons and daughters, (the will being subject to the old law,) 
and those estates having expired by the death of E.’s only daugh¬ 
ter, H.’s remainder fell into possession. 

Again, whore (g) A. devised certain lands to D. for life; re¬ 
mainder to a trustee, to preserve contingent remainders; remain¬ 
der to the first and other sons of D. and their heirs, and for want 
of such issue , to J. for lifo with remainders over; it was hold 
that the sons of D. took successive estates tail, with a vested 
remainder. 

It is clear too, that where real estate is devised to A. in toil, 
and, in case he shall die without issue, then to 13. in fee, and it 
happens that A. dies in the testator’s lifetime, leaving issue, the 
ulterior devise to B. is held to take effect, although, literally, the 
contingency on which such devise is made dependant has not 
occurred; the intention being, it is considered, that the ulterior 
devise shall confer a vested remainder on B., which is absolutely 
to take effect in possession on any event which removes the prior 


fession as, from the state of the authori¬ 
ties, was to have been expected. In¬ 
deed, even so recently as A»hley v. 
Ashley , 6 Sim. 358, tho master reported 
that, under a deviso to A. for life, with 
remainder to her children, and, for 
want of Buch issue to B., tho devise to 
B. failed on A. having a child,—a con¬ 
clusion which tho V.-C. appears to 
have regarded as too plainly untenablo 
for serious refutation. Tho reluctance 
to acquiesce in a construction at onco 
so reasonable, and so well sustained by 
authority, is remarkable, but probably 

3 . —VOL. I. 


is to be ascribed to the yet lingering 
influence of the long-exploded case of 
Keene v. Dickson, 1 B. & P. 254, n., 
where a contrary construction pre¬ 
vailed; and serves to Hhow that tho 
uncertainty produced by contradictory 
decisions is not easily dispelled. 

(e) Due v. Dacre , 1 B. & P. 250, 8 
T. It. 112, [Hayes’ Principles, p. 35.1 
(/) Goodright v. Jones , 4 M. & Sol. 
88 . 

( g) Zeicisv. Waters, 6 East, 336. [See 
also Hennessey v. Bray, 33Bcav. 06. 

3 P 
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estate out of the way (/<). The case just suggested, however, can¬ 
not now arise under a will made or republished since 1837, as a 
devise in tail oontained in such a will does not lapse by the death 
of the devisee in the testator’s lifetime, leaving issue. 

Where, however, the ulterior estate is expressed to arise on a 
contingent determination of the preceding interest, and the prior 
gift does in event take effect, but is afterwards determined in a 
mode different from that which is so expressed by the testator, 
the ulterior gift fails. 

As where (i) the dovise was to A. for life, remainder to his 
first and othor sons in tail, on condition that he and his issue 
male should assume a particular name, and in case ho or they 
Refused, then that deviso to be void, and in such case the testator 
devised the lands over. A. survived the testator, complied with 
the condition, and thon died without issue ; and it was held in 
13. R., on a case from Chancery, and ultimately in D. P., that 
tho limitation over did not arise (k). 

An exception to this rule, however, may seem to exist in a 
case which deserves especial attention, on account of the fre¬ 
quency of its occurrence, namely, where a testator makes a 
devise to his widow for life, if she shall so long continue a 
widow, and if she shall marry, then over; in which the esta¬ 
blished construction is, that the dovise over is not dependent on 
tho contingency of tho widow’s marrying again, but takes effect, 
at all events, on the determination of her estate, whether by 
marriage or death. 

In Luxford v. Checks (/), which is a leading authority for this 
doctrine, the testator devised to his wife for life, if she should 
not marry again , hut if she did , then that his son H. should 
presently after his mother’s marriage enjoy tho premises to him 
and the heirs of his body, with remainders over. The widow 
died without marrying again; but it was held, that the remain¬ 
der took effect. 


[(A) Sutton v. Simpson, 2 Vem. 722; 
Hodgson v. Ambrose, Doug. 337.] 

(») Amhurst v. Donellg, 8 Vin. Ab. 
221, pi. 21, 5 B. P. C. Toml. 254 ; see 
also Sheffield v. Lord Orrery, 3 Atk. 
282, post, p. 803. 

(A) Compare this case with Avelyn v. 
Ward, 1 Ves. 420, and l)oe v. Scott, 3 
M. & Sel. 300, stated auto, p. 648, in 
which the lapse of a prior estate, on 
whose contingent determination the 
subsequent estate was to arise, was 
held not to defeat the subsequent es- 


tato. In order to reconcile these oases 
with Amhurst v. Donellg, wo must in¬ 
fer, that, in the latter case, had the es¬ 
tate of A. and his sons failed by lapse, 
the deviso over would have taken 
effect. Pari rutiono, it must be con¬ 
cluded, that had the prior devisee in 
those cases survived tne testator and 
performed tho condition, the devise 
over (if the whole interest had not 
been absorbed as it was by the first 
devisee) would not hare taken effeot. 

(0 3 Lev. 125. 
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Gordon v. Adolphus (m) was a case of tlie same kind. Tko chapter xxv. 
bequest was to the testator’s wife <£ during her natural life, that 
is to say, so long as she shall continue unmarried; hut in case 
she shall choose to marry , thon and in that case” it was to be for 
the immediate use of the testator’s daughter, and in case she 
should die without leaving issue, then over; and it was held 
by Lord Camden , and afterwards in D. P. that the bequest over 
was not contingent on tho event of the marriage of the wife. 

In these oases, therefore, the widow takes an estate durante 
viduitate, and the gifts over are vested remainders absolutely 
expectant on that estate, being to take effect at all events on its 
determination, and not conditional limitations dependant on tho 
contingent determination of a prior estate for life. 

In Lady Fry's case («), Lord Hale said, it was all one as if 
tho estate had been devised to tho widow for life, and if she 
married, then to remain, which had been but an estate quamdiu 
sola vixerit. If, however, tho deviso had been framed in the 
manner suggested by this eminent and excellent Judge, thg caso 
would have been brought into very close resemblance to Sheffield 
v. Lord Orrery (o), where a different construction prevailed. Devise over 
There A. devised his house, &o., to his wifo for life, upon this a^ain^stricUy 
express condition only, that if she should marry ayain t thon tho construed, 
house, &e., should go forthwith to his oldest son and his issue. 

Lord Ilardiricke hold, that it was a contingent limitation to tho 
son, to take effect only on the wife’s marrying again. In Lux- 
ford v. Cheekc , he said, tho penning was different; there, after 
the devise, were added these words, “ if she do not marry again,” 
which restrained the original limitation, and were the same as if 
they had been to the wife for life, “ if she so long continued a 
widow.” Here there were no suoh words in the original limita¬ 
tion ; and though he added, “ but I do not lay much weight on 
this,” and proceeded to comment on other grounds for tho con¬ 
struction, yet the remarks above quoted have always been con¬ 
sidered as pointing out the true principle of tho decision. 

On the whole, then, the distinction would seem to be, that General con- 
where the circumstance of not marrying again is interwoven into ^2Ses° m 
the original gift, the testator, having thus, in the first instance, 
created an estate durante viduitate, must generally be considered, 
when he subsequently refers to tho marriage, to describe tho 

_(**) 3 B. F. C. Torn!. 306; [nee also wicke took a distinction between a dc- 
Brown v. Gutter , T. Raym. 427.] vise during widowhood, and if slio 

(») 1 Vent. 203; see also Jordan v. married again within a limited time. 

IToixham, Amb. 209, where Lord Hard- (a) 3 Atk. 282. 

3 f 2 
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determination by any means of that estate, and, consequently, the 
gift over is a vested remainder expectant thereon {p). On the 
other hand, where a testator first gives an absolute estate for life, 
and then engrafts thereon a devise over to take effect on the 
marriage of such devisee for life, the conclusion is, that the de¬ 
vise over is not to tako effect unless the contingency happens [g). 
[And the construction boing that the limitations over take 
effect, at all events, on the determination of the widow’s estate, 
whether by marriage or death, it is not displaced by the circum¬ 
stance that some of those limitations (o.g. a provision for the 
widow during the remainder of her life, expressly in case she 
marries,) can only take effect in the event of her marrying: 
although she should not marry, the other limitations will still 
take effect as vested remainders expectant upon her death (r). 

A similar construction prevails where the prior gift is to a 
spinster until marriage (*), or to a porson until he becomes bank¬ 
rupt (t), with a gift over in case of marriage or bankruptcy. In 
these* cases also the remainder will generally take effect at all 
events on the determination of the prior estate.] 


[(p) Sco ace. Browne- v. Hammond, 
Johns. 210, 213; Underhill v. Roden , 2 
Ch. D. 491. 

(?) The question whether the event 
of not marrying is or not interwoven 
in the original gift, may bo difficult of 
Rotation. In Meeds v. Wood, 19 Bcav. 
215, a testator gave real estate to his 
executor in trust for E. for her life, 
and directed the executor to pay her 
the rents cveiy six months, “provided 
that if E. should marry,” then over. 
The M. R. admitted the distinction 
taken in the text, but thought the 
direction to the executor to pay E. the 
rents limited the previous gift to so 
long as she remained a spinster, siuco 
“ it was obvious the testator intended 
the rents to be paid to her herself,” 
and if she married, site would no longer 
bo entitled to receive them, except by 
the intervention of a trust for her 
separate use, which was inconsistent 
with the intention; he thcreforo held 
that the gift over took oifect on tho 
death of E., though she had never 
been married. In Bainbridge v. Cream, 
16Benv. 25, where a testator gave lands 
to his wife for life, but if she married 
again ho revoked them, and at- her 
death or second marriage gavo the 
lands to trustees for sale, the produce 
to be divided among certain persons 
(naming thorn), “or such of them as 
should be living at the death of his 
wifo;” the wife married again, and 
tho trustees sold; and it was held by 


tho M. It. that tho proceeds were di¬ 
visible immediately, notwithstanding 
the widow was still living.] 

In ono case a devises which, in ex¬ 
press terms, extended to widowhood 
only, was held to be enlarged by im¬ 
plication t-o tho period of the vesting 
in possession of a remainder limited 
thereon. The devise was to tho tes¬ 
tator’s wife for her life, provided she 
remained a widow; but if she married 
a second husband, to I., when he should 
attain his age of twenty-three years; 
and it wus held, that the widow had 
an estate till I. attained twenty-three, 
though she marrjpd again, Doe d. 
Dean and Chapter of Westminster v. 
Freeman , 1 T. R. 389, 2 Chitty’s Cas. 
temp. Lord Mansfield, 498. 

[(r) Underhill v. Roden, 2 Ch. D. 494. 
See also Raton v. Hewitt, 2 Dr. & Sm. 
184 ; Wardropcr v. Cut ft eld, 33 L. J. 
Ch. 605. In File v. Salter, 5 Sim. 411, 
it was held that a gift to the widow of 
one-third of tho corpus “if she married 
again” (following a life interest in tho 
whole during widowhood) was neces¬ 
sarily contingent, “it would be absurd 
to give her one-third of the property 
in the event of her death.” But this 
was disapproved and the absurdity 
denied by Jessel, M. R., in Underhill v. 
Roden. 

(#) Eaton v. Hewitt, 2 Dr. & Sm. 
184; Wardropcr v. Outfield, 33 L. J. 
605. 

(/) Etches v. Etches, 3 Drew. 441. 
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II. The construction which reads words that aro seemingly 
creative of a future interest, as referring merely to the futurity of 
possession occasioned by the carving out of a prior interost, 
and as pointing to the determination of that interest, and not as 
designed to postpone the vesting, has obtained, in some instances, 
where the terms in which the posterior gift is framed import 
contingency, and would, unconnected with and unexplained by 
the prior gift, clearly postpone the vesting. Thus, whero a 
testator devises lands to trustees until A. shall attain the age of 
twenty-one years, and if or when he shall attain that ago, then 
to him in fee, this is construed as conferring on A. a vested estate 
in fee-simple, subject to the prior chattel interest given to the 
trustees, and, consequently, on A.’s death, under the prescribed 
age, the property descends to his heir-at-law; though it is quite 
clear («) that a devise to A., if or when ho shall attain the age of 
twenty-one years, standing isolated and detached from the con¬ 
text, would confer a contingent interest only. 

A leading authority for this construction is Boraxton’s case (;r), 
which was as follows:—A testator devised land to A. and B. 
for eight years, and after the said term, the land to remain to 
his executors, for the performance of his will, till such time as 
II. should accomplish his age of twenty-one years; and when tho 
said H. should come to his ago of twenty-one, then to him, his 
heirs and assigns for ever. II. died under twenty-one. It was 
contended, that the remainder was not to vest in him, unless ho 
attained the prescribed age ; but the Court held it to be vestod 
immediately, the case being, it was said, nothing else in effect 
than a devise to the executors, till II. attained the ago of twenty- 
one, remainder to H. in fee ; and that tho adverbs of time, when, 
&c., did not m&ke any thing necessary to precede tho settling 


[(«) Grant's case , cited 10 Co. 50; 
Sugd. Law of Prop. 291; Alexander v. 
Alexander , 16 C. B. 59; and per James , 
L. J., Andrew v. Andrew, 1 Ch. D. 417. 
However, the decision of this last point 
was expressly avoided by tho Judges 
in Phipps v. Ackers , 9 Cl. & F. 583 ; 
and see Tapscott v. Kewcombc, 6 Jur. 
755 ; And Simmonds v. Cock, 29 Beav. 
455 (stated below).] 

(x) 3 Rep. 19; bcg also Manjield v. 
Dugard, 1 Eq. Ca. Ab. 195, pi. 4, Gilb. 
Eq. Rep. 36; [Doe d. Morris v. Under- 
down, Willes, 293;] Goodtitle d. Day- 
ward v. Whitby, 1 Burr. 228 ; Detm d. 
Satterthwaite v. Satterthwaite, 1W. Bl. 
519; Doe d. Weedon v. Lea , 3T. R. 41; 


Doe d. Wight v. Cunddll , 9 East, 400 ; 
Edwards v. Symonds, G Taunt. 213; 
[Farmer v. Francis , 2 Bing. 151;] Good- 
right d. lie veil v. Parker, 1 M. & Scl. 
692, (leaseholds;) Warier v. Hutchin¬ 
son, 5 Moore, 143, 2 B. & Bing. 349, 3 
D. & Ry. 58, 1 B. & Cr. 721; [Jackson 
v. Majoribanks, 12 Sim. 93; Milroy v. 
Milrnj, 14 ib. 48; Parkin v. Knight, 
15 ib. 83; .James v. Lord Wynford, 1 
Sm. & Gif. 40; Smith v. Spencer, 6 D. 
M. & G. 031 ; but sco Bastin v. Watts , 
3 Beav. 97, whero, however, tho point 
was not argued; and Blagrove v. Han* 
cock, 16 Sim. 371, whero tho V.-C. did 
not notice the question.] 
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(i. e. the vesting) of the remainder, hut merely expressed the 
time when it should take effect in possession. 

So in Doe d. Cadogan v. Ewart (y), where a testator devised 
his real estate to trustees, upon trust for his wife during widow¬ 
hood, and after her deoease or marriage again, upon trust to 
apply the rents towards the maintenance of his daughter, until 
she should attain the age of twenty-five yeai% and from and after 
her attaining that age t then upon trust for his said daughter, her 
heirs and assigns for ever; hut in case his said daughter should 
depart this life without leaving issue, then the testator devised 
the said real estate over. The daughter, aftor the deoease of the 
widow, and before she attained the age of twenty-five years, 
suffered a common recovery; and it was hold, that suoh recovery 
was effectual to acquire the equitable fee simple, she having a 
vested estate tail in equity at the time. 

It is observable, that in the greater number of the cited cases, 
the prior interest was created for the benefit of the ulterior 
devisee; but this circumstance does not seem to vary the prin¬ 
ciple, for the material fact, and that which constitutes the special 
characteristic of this class of cases, is, that there is a prior 
interest extending over the whole period for which the devise 
in question is postponed. It is therefore in effect a devise of 
the whole estate instanter to B., with the exception of a partial 
interest carved out for some (no matter what) purpose. 

Another exemplification of the principle in question occurs in 
those oases where a tostator, after giving an estate or interest 
for life, proceeds to dispose of the ulterior interest in terms 
which, literally construed, would seem to make such ulterior 
interest depend on the fact of the prior interest taking effect; 
in such cases it is considered that the testator merely uses these 
expressions of apparent contingency as descriptive of the state 
of events under which he conceives the ulterior gift will fall into 
possession; (tho supposition being, that the successive interests 
will take effect in the order in which they are expressed), and 
not with the design of making the vesting of the posterior gift 
depend on the fact of the prior tenant for life happening to live 
to become entitled in possession. 

Thus, in Webb v. Hearing, (s), where a testator devised to his 
Bon F. after the death of his wife ; and if his three daughters , or 

* (y) 7 Ad. & El. 636, 3 Nev. & P. 197. defeated, rs only two of the daughters 
(z) Cro. Jac. 416. According to the are stated to have died in the lifetime 
facts represented, it does not appear of their brother, 
that tho remainder, if contingent, was 
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either of them , should overlive their mother and F. f their brother , and ^jiuptebxxv. 
. his heirs , (which was construed to mean heirs of his body,) they Worda of ap- 
to enjoy the same houses for the term of their lives, remainder to P aront con * 
R. and J.; it was held, that the remainder to R. and J. was not ferredto T ° 
contingent on the event of the daughters surviving their mother ^^,iy lon 
and brother; the words only showed when it should commenoe. 

So, in an early case (a), where tho devise was to K. in tail, 
remainder to J. for life, and in another clause it was declared, 
that “if K. died without issue, and J. be then deceased)” then, 
and not otherwise, tho testator gave tho land to N. and his heirs; 
the Lord Keeper, it is said, decreed it for N., although J. survived 
K., booause the words “ if J. be then deceased,” seemed to he put 
in to express the testator’s meaning, that J. should ho sure to 
have it for her life, and that N. should not have it -till she was 
dead; and also to show when N. should havo it in possession. 

So,'in Pearsall v. Simpson (b), where a legacy was given in 
trust for tho testatrix’s sisters and their children; and after tho 
deaths of both her said sisters and their children, if any, to pay 
the interest to her brother-in-law, S., during his life, and from 
and after his decease, in case he should become entitled to such 
interest), then over to some cousins. Though S. died in the life¬ 
time of the testatrix’s sisters, it was held that the gift to tho 
cousins took effect, Sir IF. Grant , M. R., being of opinion that it 
was not contingent on tho ovent of the sister’s husband becoming 
entitled to the interest. “ It was doubtful (he said) whether S. 
would live to become entitled to the interest. Tho testatrix, giving 
the capital over after his death, recollects that he may not livo to 
take tho interest ; but if ho does, she makes his death the period 
at which the cousins are to take. It is not a condition precedent, 
but fixing thepperiod at which tho legatees over Bhall take, if he 
ever takes.” 

Here no violence was done to the obvious meaning of tho Remark on 
words, as it is impossible to road the whole sentence continu- simpLJ' 
ously, “from and aftor his decease, in case he should become 
entitled to such interest,” without seeing that the words of con¬ 
tingency, “ in case,” &o., refer merely to the period of posses¬ 
sion, denoting that that should toko place at his death, if ho 
happened to live to’become entitled. 

So, in Massey v. Hudson (c), where a testator devised to his 

i w mm a *** mm m • • . • * . 


(c) 2 Mer. 130. [Sco also Key v. 
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xxv. wife for life, charged with an annuity to E., subject also* to 
300/. to be paid to Y., her executors, administrators or assigns, 
within twelve months after the decease of E., in case the said E. 
should happen to survive testator’s wife, with interest from the 
death of E. E. died in the testator’s lifetime, and in the life¬ 
time of his wife. Sir W. Grant , M. R., thought it too dear for 
argument, that the words, “ in case E. shall survive my wife,” 
did not constitute the condition on which the legaoy was to 
becomo payable, but only related to the time of payment, whioh 
was, in that event, to be postponed to the end of a twelvemonth 
after the death of E. 

[The case of Franks v. Price (d) presents an instance both 
of an apparent and of a real contingency in the same will. 
There a testator devised to A., B., &c., for their lives, with re¬ 
mainder to M. and N. for their lives, share and share alike; 
“and in case either of them should, after the deaths of A., B ., 
&c., die without issue,” then to the survivor for life; and if M. 
“ should, after the deaths of A., B., &c., die before N ., leaving 
issue male of his body,” then one moiety of the estates was to go 
ns therein mentioned; “ and in case of such death in manner 
aforesaid of M. before N., and M.’s leaving issue male,” the tes¬ 
tator gave one moiety of his personal estate to be laid out in land, 
to be conveyed and settled to the uses thereinbofore" directed of 
life real estates, “ on the issue of M., on the contingency aforesaid.” 
The testator made a similar disposition, mutatis mutandis, of the 
other moiety in case of the death of N. aft&r the deaths of A., 
B., &c., leaving issue male. Lord Langdale thought that the 
words “ after the deaths of A., B., &c.,” did not import contin¬ 
gency, but were merely words of reference, showing that the gifts 
then in courso of expression were subject to the prior gifts, and 
were not to have effect in possession till those prior gifts became 
satisfied or inoperative; but from the words used with reference 
to the event of M. dying before N., leaving issue male, and with 
reference to the event of N. dying before M., leaving issue male, 
and even from the care taken to repeat the words as applied to 
the case of M. and N. respectively, it appeared to him that the 
words must have their natural meaning, and be taken to pro¬ 
vide only for the precise cases which were expressly described. 

[Bear. 185; Be Betty Smith'* Trusts, L. dock, 3 Ves. 317, stated post; [and 
K., 1 Eq. 79; Bolton r. Bolton , L. It., see Davis v. Norton, 2 F. W. 390, first 
6 Ex. 145 ; Edgworth v. Edgworth, L. point. 

R., 4 H. L. 35; Leadbeater v. Cross, 2 (d) 3 Bear. 182, 5 Bing. N. C. 37, 

Q. B. D. 18.] Comparo these and the G Scott, 710. 
preceding cases vritn Holmes v. GY«- 
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[The result of the authorities is thus summed up by Sir 
W 7 * -P. Wood , V.-C. (e).. “ The true way of testing limitations 
of that nature is this: can the words, which in form import con¬ 
tingency, be read as equivalent to 1 subject to the interests pre¬ 
viously limited ? ’ Take the simplest cose: a limitation to A. 
for life, remainder to B. for life, and upon the decease of B. if 
A. be dead , then to C. in fee. There the limitation to C. is ap¬ 
parently made contingent on the event of A.’s dying in the life¬ 
time of B. Nevertheless, inasmuch as the condition of A.’s 
death is an event essential to the determination of the interest 
previously limited to him, the Court reads the devise as if it 
were to A. for life, remainder to B. for life, and on B.’s death, 
subject to Ah life interest {if any), to 0. in fee. That is an in¬ 
telligible principle of construction; but in order to its applica¬ 
tion, the condition upon which the limitation over is mado 
dependent must involve no incident but what is essential to the 
determination of tho interests previously limited. For instance, 
if the limitation be to A. for life, remainder to B. for life,‘ and 
if, at the death of B., A. shall have died under tho age of 
twenty-one,’ or ‘without children,’ then to C. in fee, hero in 
cither case room is left for contingency. The condition of A.’s 
dying in the first case under twenty-one, and in the second, 
■without children, is an event which may or may not have hap¬ 
pened when tho life-estates in A. and B. are determined; and 
until it has happened, the limitation over is contingent, not 
merely in appearance but actually. To* these cases, therefore, 
the principle of construction I havo referred to would obviously 
not apply.”] 

And although (as already hinted) there is no doubt that a 
devise to a person, [when, or] if he shall livo to attain, [or at,] 
a particular age, standing alone, would be contingent; yet if it 
bo followed by a limitation over in case he die under such age, 
the devise over is considered as explanatory of tho sense in 
which the testator intended tho devisee’s interest in the property 
to depend on his attaining the specified age, namely, that at the 
age it should become absolute and indefeasible; tho interest in 
question, therefore, is construed to vest instanter (/). 

[0 Maddison v. Chapman , 4 K. & J. dying under certain circumstances, al- 
719.] ways supplies an argument in faTOur 

(/) Even independently of this par- of the prior devisee taking an imme- 
tic ular rule, it is obvious that a limita- diately vested interest, Smilher v. Wil- 
tion over disposing of the property to lock , 9 Ves, 233 ; Peyton v. Bury , 2 P. 
another, in caso of the prior devisee W. 628; Murkin v. Phillipson, 3 My. & 
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DEVISES AND BEQUESTS, 

Thus, in Edwards v. Hammond (g), where A. surrendered the 
reversion in fee in customary lands to the use of himself for life, 
and, after his decease, to the use of his son H. and his heirs and 
assigns for ever, if it should happen that he should live until he 
attained the age of twenty-one years, provided always, and under 
the condition, nevertheless, that if H. died before he attained 
that age, then the premises to remain to A. in fee; it was held, 
that though upon the first words this seemed to he a condition 
precedent, yet upon all tho words taken together it was an im¬ 
mediate devise to II., subject to be defeated upon a condition 
subsequent, if he did not attain the age of twenty-one years. 

The same construction prevailed in Doe d. Hunt v. Moore (h), 
where the devise was to M., “ when he attains tho age of twenty- 
one years,” to hold to him, his heirs and assigns for ever; but 
in case he should die before he attained tho age of twenty-one years, 
then over; Lord Ellenborough obsorved, that this being an im¬ 
mediate devise, and not, as in some of the other cases, a re¬ 
mainder, formed no substantial ground of distinction. The 
estate vested immediately, whether thero was any particular 
interest carved out of it to take effect in possession in the mean 
time or not. 

Again, in Doe d. Roahc v. Nowell ( i ), whero the devise was 
to the testator’s nephew R. for life, and on his death to and 
amongst his children equally at the age of twenty-one , and their 
heirs, as tenants in common; but if only one child should live 
to attain such age, to him or her, and his or her heirs, at his or 
her age of twenty-one; and in case R. should die without issue, 
or such issue should die before twenty-one, then over. R. levied 
a fine during the minority of bis children, which raised the ques¬ 
tion whether their shares were contingent or vested, or, in other 
words, whether they were destructible by the act of R. or not. 
It was held in £. R., and ultimately in D. P., that the remainders 
were vested in the children on their births. 

[This case shows that the rule applies where the devise is to a 
class.] 

The rule, it seems, applies not only where the devise over is 
limited so as to take effect simply and exclusively on the failure 

K. 267 ; [per Wood, V.-C., L. R., 3 (6) 14 East, 601. 

Eq. 322]; though'tho contrary is some- (ij 1 M. & Sel. 327, 6 Dow, 202; see 

times contended. also Doe d. Dolley v. Ward , 9 Ad. &El. 

(ff) 3 Lev. 132, 2 Show. 398, and 682,1P. &Dav. 668; [Greene v. Potter, 
stated from tho record, 1B. & P. N. R. 2 Y. & C. C. C. 617.] 

324, n. 
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of the event on which the prior devise is apparently made con- chaptkb xxv. 
tin gent, hut also where some other event is associated. 

Thus, in Bromficld v. Crowder (j), the devise was to certain 
persons for life, and at the decease of them or the longer liver of 
them to J. if he should live to attain the age of twenty-one 
years; and in case he died before he attained that age, and his 
brother C. should survive him , then over. On a case from the 
Bolls, the Court of C. P. certified that J. took a vested" fee. Sir 
J. Mansfield , C. J., relied much on the authority of Edwards v. 

Hammond , which he said was on all fours with this. [So that 
if either event happens, the prior devise becomes absolute (!•).] 

The construction also obtains whore the lands are devised to Doctrino of 
trustees, upon trust to convey to limitations of the nature of oascs^applica- 
those under consideration. • bl ° to oxccu- 

Thus, in Phipps v. Williams (/), where a testator devised his tory truHta * 
real estates to trustees, upon trust to convey certain lands to his 
godson A. when and so soon as ho should attain his ago of 
twenty-one years; but in case he should depart this life before he 
should attain the said age of twenty-one years , without leaving issue of 
his body , then the lands in question were to go according to tho 
disposition of his residuary estate. Sir L. Shadwell, Y.-C., on 
the authority of the preceding cases, hold that A. took an im¬ 
mediate interest under this devise, observing that the only dis¬ 
tinction here was that tho legal estate was vested in trustees, 
which made no substantial difference. 

[In Finch v. Lane {m), the rule was applied to a case where mother it is 
the apparent contingency was, not the devisee attaining a par- 
tioular age, but his surviving the person to whom a prior lifo event is mi- 
eBtate was devised. The devise was to the testator’s wifo for Shtheago 
life, with remainder, as to part, to his brother for life, and from of 1110 devisee, 
and immediately after the death of the wife, subject to tho 
brother’s interest in the part, to M. in fee if she should be living 
at the death* of the wife, but if M. should die before the wife 
without leaving issue, then to other persons: M. died before tho 
widow, but left issue; and it was held by Lord Romilly , that 
the case was governed by Phipps v. Ackers , and that M. took a 
vested remainder. 

(j) 1 B. ftP. N.R. 313; [affirmed O'Callaghan, 2 Mad. 349.1 

in D. P., see 14 East, 604, Sugd. Law ( l) 5 Sim. 44, [9 Cl. & F, 683 (Phipps 
of Prop. 286. See also Whitter v. v. Ackers) ; Stanley v. Stanley , 16 Vcs. 

Bmnridge , L. R„» 2 Eq. 736; Finch v. 491. So where personal estate is di- 
Lane, L. B., 10 Eq. 601. . rected to be invested in the purchase of 

(k) Be Thomson's Trusts, L. B., 11 land, Jacksonv.Mq/oribanks, 12Sim. 93. 

Eq. 146 (legacy). Cf. Malcolm v. (in) L. R., 10 Eq. 601. 
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[On the other hand, in Doe d. Planner v. Scudamore (n), where 
a testator devised to his brother A. for life, and after the death 
of A., to B. in fee, in case she should survive A., but not other¬ 
wise, and in case B. should die before A., then to A. in fee; it 
was held in C. P. that the remainder to B. was contingent, and 
that it had been destroyed by a fine levied by A. Eduard's v. 
Uammotul (which was the only case of this class then deoided) 
was held not to be applicable, on the ground, stated by Lord 
Eldon , 0. J., that it was thero “ matter of necessary implication 
that the estate should vest in the eldest son during his infancy, 
for whatever might bo the construction of the prior words it was 
clearly expressed that, unless the son died boforo twenty-ono, 
the estate should not romain to the surrenderor” (o). 

But in Bromficld v. Crowder it was expressly declared that 
the circumstance of the devise over being in that case to a 
stranger made no difference (p); for it was clear that the tes¬ 
tator meant no one to take his estate unless in the event of J. 
dying under twenty-one. And this opinion is borne out by the 
other decisions. At all ovents tho distinction taken by Lord 
Eldon was independent of the nature of the contingency; and the 
rule of construction appears to be as reasonably applicable where 
the contingency is that of the devisee being alive when the 
remainder naturally falls into possession, as where it is tho attain¬ 
ment by him of the age which presumably in the testator’s mind 
qualifies him for the possession and legal control. 

It will have been seen, however, that in Finch v. Lane the 
doviseo was an ascertained individual. Where this is not the 
case, and the contingency does not exactly fit on to the prior 
intorest, there is greater difficulty in applying the rule. Thus 
in Price v. Hall (q) where after a life estate to A. the remainder 
was to the children of B. if he (B.) should leave any, and if he 
left none, over: A. died before B.; and it was held by Sir W. 
P. Wood , V.-C., that the case was not within the rule. He ob¬ 
served that in Edwards v. Hammond and that class of cases, 
“ the gift was to children on attaining a particular age, and the 
only words of contingency were that if the particular age was 
not attained, the estate was to go over, the effect of which was 
that although the estate vested immediately it did not vest inde- 
feasibly until tho particular age had been attained. But in 

[(h) 2 B. & P. 289. A., whowas tho testator's heir, was heir 

(o) Vide auto, p, 533. But this presumptive at the date of the will, 
ground, or a nearly identical Cue, would ip) 1 B. & P. N. B. 325. 

have ousted also in Doe v. Scudamore if ( q ) L. B., 5 Eq. 399.] . 
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[this case the contingency which is introduced does not fit in with 
the prior interest. In Doe v. Nowell all the class was distinctly 
ascertained and indicated. .... It is not here a gift to ascer¬ 
tained persons with a gift over, hut there was a clear intention 
that the class should not be ascertained until the death of B., 
and that all those children who survived B., and those only, 
should take. By treating it as a remainder vesting immediately 
in the children living at the death of the tenant for life, it might 
happen that those children might all die in the lifetime of B., 
and yet bo absolutely entitled, to the exclusion of after-born 
children who survived B. This was the very class of events not 
intended by the testator. lie meant to givo to any children of 
B. whom B. might leave living at his death. That was tho 
particular period pointed out for ascertaining the class.” Tho 
result was that tho remainder was contingent, and failed for 
want of a particular estato to support it.] 

And it is impossible to hold the devise to vest immediately, by 
the application of tho doctrine in question, in opposition to an ex¬ 
press declaration that the dovisees shall not take vested interests 
until a certain age, especially if oven tho devise over, which 
supplies the argument for neutralizing this clause, is itself not 
without expressions which favour tho suspension of tho vesting. 

Thus, where (->•) a testator devised a certain estate to his wife 
during her widowhood, remainder to A. (his nephew) for life, 
remainder to the children of A. in fee, as tenants in common, and 
if there should be no child of A. living at his wife’s death or 
second marriage, then over; and, by a codicil of even date, tho 
testator directed that neither A. nor any issue of A., should, by 
virtue of his will , take or be considered as entitled to a vested interest , 
unless they should respectively attain the age of twenty-one years ; 
and that, in case of the death of any of such children under such 
age, then tho share of such child or children so dying should go 
to the surviving brothers and sisters, or brother or sister, their, 
his or her heirs and assigns, upon their respectively attaining the 
age of twenty-one years. It was contended that the testator, by 
the clause respecting the vesting, intended not to postpone 
the vesting, but merely to declare when tho shares should become 
absolute and indefeasible, as was shown by the survivorship 
clause, which otherwise was superfluous, and, accordingly, that 
the children took vested interests, subject to be divested on their 

(r) Russel v. Buchanan , 7 Sim. 628, 2 Cr. & Mee. 661; compare Bland v. Wil¬ 
liams, 3 My. Sc K. 411, stated post. 
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dying under twenty-one. The Court of Exchequer, however 
(on a oase from Chancery), certified an opinion that the vesting 
was postponed until the age of twenty-one. Sir L. Shadwcll , 
Y.-C., on confirming the certificate, observed that the concluding 
words showed that the testator had the same intention at the 
end as at the beginning of the instrument. 

The rule of construction under consideration is also exoluded 
by a declaration that the devisee shall take a vested interest at 
the future period, as such a declaration obviously oarries with it 
an implied negation of an earlier period of vesting («). . 

Nor, it seems, does the rule apply where the attainment of the 
prescribed age is not the only circumstance by which the testator 
marks the time at which it shall be determined whether the estate 
shall vest or finally become liable to be divested; but there is a 
preliminary act to be done by the devisee, in the nature of a 
condition precedent, before his title accrues. Thus, in Phipps v. 
Williams (l), the residue of the real estate was devised to 
trustees, upon trust to accumulate the rents until 0. should attain 
the age of twenty-four years, and then to convey unto C., upon 
his securing certain annuities (therein bequeathed) to the satisfac¬ 
tion of the trustees, the legal estate in the testator’s freehold, 
copyhold and leasehold hereditaments; but in case the said 0. 
should depart this life before he attained the age of twenty-four 
years, without leaving issue, then upon certain other trusts. Sir 
L. Shadwcll , V.-C., held, upon the principle above suggested, 
that the devisee derived no interest under the trust, until the 
attainment of the prescribed ago, and the performance of the 
condition. [Upon appeal, Lord Brougham held, that as the 
terms of the devise involved no more than the law would have 
implied, namely, that the devisee must take subject to the an¬ 
nuities, there was no condition precedent, or indeed subsequent 
either: he admitted, however, that, if there had been, it would 
have made a great difference in the argument (tf).] 

But though the devise over has been generally considered as 
the characteristic of these cases, yet the construction was adopted 
in Snow v. Poulden («), whore there was no such devise, the 
words of the will being, “ The rest of my property to be invested 
in land, and given to my grandson; when of age, to have a 
commission in the army regulars at twenty-one; to remain in 


(«) Glamxll v. Glanvill, 2 Mer. 38; 
[but seo further on this point, s. C of 
this Ch. ad fin.] 


(t) 6 Sim. 44, [3 Cl. & Fin, 665, 9 ' 
Bli. N.S. 430 (Acl'era v. PAimw).] 

(«) 1 Kce. 186. 
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the army seven years, and not to be of age to receive this until he chaptbb xxv. 
attains his twenty-fifth year , and to be entitled to him and his 
male heirs, bearing the name of F. for ever.” Lord Langdaky 
M. It., held, that the grandson took an immediato vested interest 
as tenant in tail in the land to be purchased, subject to bo di¬ 
vested if he should not attain twenty-five; and, consequently, 
that the rents were applicable to his benefit during his minority. 

[No reasons are reported; but the express direction that the 
property should be “ given to ” the grandson may well have 
been taken to constitute an immediate devise independently of 
the subsequent clause postponing the right of “ receipt.” But 
in the two cases next stated there was no such independent gift, 
nor any express gift over on death bofore the prescribed ago (r). 

Thus, in Simmonds v. Cock (y) the testator gave the rents and simmond* v. 
income of his real and personal estate to his wifo for life, and CocIi ' 
after her death ho gave all his real and personal estato unto and 
to the use of his sons A., B., and C. and his granddaughter D., 
provided she lived to attain the age of twenty-one years, their 
respective heirs, &o., absolutely. It was held that the share of 
D. vested in her immediately, to be divested if she died under 
age. A dovise to A. “ provided she marries my nephew on or 
before attaining twenty-one,” or “ provided she goes to Borne 
before she attains twenty-one,” would, said the M.B., give a 
vested interest, subjeot to a condition subsequent: why a devise 
to A. “ provided she lived to attain twenty-one ” should not also 
be a condition subsequent he could not understand. 

Again, in Andrew v. Andrew (s) whore a testator dovised Andrew v. 
lands to his son T. for life, “ and from and after his decease unto A,uheu% 
his eldest son if he shall have arrived at the age of twenty-one, 
or so soon as he shall arrive at that age; and in default of his 
having a son, then to the eldest son of testator’s son II. for 
ever;” it was held by Sir C. Rally V.-C., that nothing vested in 
the eldest son of T. until he attained the prescribed age, because 
there was no express gift over on his dying under that age. 

The intermediate rents therefore were undisposed of. But this 
was reversed by the L. JJ. Sir W. James observed that it must 
be conceded that the words of gift to T.’s eldest son standing 
alone would have been a mere gift of a future contingent 
interest. But they were preceded by the life estate to T. and 


' [(#) And see Peard v. Kekewich , 15 (u) 29 Beav. 455. 

Beav. 166; Attwater v. Attwater , 18 (z) 1 Ch. D. 410. Seo also «Tull v. 

Bear. 330. Jacobs, 3 Ch. D. 703, 713. 
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chap-tee xxv. [followed by the words “ and in default of his having a- son 
• . I give and bequeath the same to the eldest son of H. for eyer 
, words which had uniformly been held to mean that the estate 
was not to go over as long as there was any issue male, and 
which therefore conferred an estate tail male on T., subjeot to 
the previous estate to his eldest son ( b ). “ There is a long category 
of cases, from very early times, down to a very recent deoision 
of the M. It. (c), in which the words ‘if,* ‘when,’ ‘so soon 
as/ have been held from the context not to import contingency 
in the sense of a condition precedent to the vesting, but to 
mean a proviso or condition subsequent, operating as a defeas¬ 
ance of an estate vested, and we should bo well warranted by 
the authorities in so dealing with this case, inasmuch as flic 
limitations were plainly intended to make a complete settlement of the 
property to one for life, then to his eldest son on his attaining 
twenty-one, with a remainder (qu.) over to the other descendants 
(which would necessarily take effect on that son’s dying under 
the prescribed age) with an ultimate remainder over to another 
branch of the family. But all doubt and difficulty are removed 
by the fact that the gift is actually cxpressed.to be what without 
the express words we should have implied it to be, viz., that the 
gift is expressed to bo 'from and aftor’ the death of T. A man 
cannot have an estate * from the death ’ if he is not to have it 
for several, years after the death, and possibly not at all; and to 
construe the words as contingent we should have to strike out 
the word * from,’ and .that in order to make for the testator a 
most unreasonable will. But taking the word ‘from’ in its 
natural meaning, and taking the words apparently contingent 
to have the meaning which has been so often given to them in 
so many cases, the whole thing becomes sensible and intelligible. 
Tho limitations, therefore, have to be read thus: To T. for life, 
remainder to T.’s oldest son in fee {d), with an executory devise 
in tail to T. if that son should die under twenty-one.” 

The decision thus turned on the force attributed to the ex¬ 
pression “ from and after the deathan expression generally 
regarded as being equivalent merely to “remainder.” The au¬ 
thorities to which the L. J. alluded were probably those which 
had been cited in argument, viz., Bromfield v. Crowder, and 
others of that class. But 6ave for the principle that words 

[74) See Cli. XXXVIII. (rf) The will bore date 1832, but the 

(<) Semb. Simmonds v. Cock; Mmkctt fee was held to pass by virtue of the 
v. Eaton , 1 Ch. D. 435, stated post, was implied gift over on death under age. 
not then reported. See Ch. XXXIII. 
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[apparently contingent may be controlled by the context, they cn&urfEExxv. 
are not very closely in point. In them (e) the vesting was in- 
ferred from the gift over: in Andrew v. Andrew the gift over was ' 
inferred from the pre-supposed vesting (/). Alexander v. Alex¬ 
ander (g) was not oited. There, a testator by will, in 1813, 
devised his “ freehold estate at Y.” to his son T. for life, “ and 
from and immediately after his decease ” the testator devised 
" the same unto the second son of the body of my son T. on 
his attaining the age of twenty-one years, but in default of 
there being a second son of the body of my son T., then I 
devise them to the second son of the body of my son 0. on his 
attaining twenty-one, but in default of there being a second son 
of the body of my son C. then I devise the same to the socond 
daughter of my son C. on her attaining the age of twoniy-one, 
but in default of there being a second daughter of my son C., 
then to the right heirs of my son T.” Hero the limitations 
appear os plainly as in Andrew v. Andrew to have been intended 
to make a completo settlement of the property, and t-ho gift to 
the Becond son was expressed to bo, “ from and aftor ” the doatli 
of the tenant for life. But it was held that the doviso to the 
second son of T. was a contingent remainder, not a vested estate 
in fee defeasible on his death under tho prescribed ago. 

Thus the most recent cases show little of the indisposition to Distinction 
extend the doctrine of Doe v. Moore which has sometimes been toAildl eu^ 
professed (A), and which had in the meantime led to the estab- at twenty- 

i* i i p j • j» i j j • i one, and ono 

lisnment ot a very material distmction between a dovise to an to children 
individual or to a olass, if or when he or they attain twenty-one, 
with a gift over on death under that age, and a deviso to “ such 
of a class as shall attain twenty-one,” with a corresponding gift 
over. Thus in Festing v. Allen (i ), where thero was a deviso to Testing v. 
the use of the testator’s granddaughter for life, and from and Allin ' 
after her decease to the use of her children who should attain 
the age of twenty-one years, if more than ono, in equal shares 
os tenants in common in fee, and if but one, then to that ono in 


[(#) Except in Simmonds v. Cock. 

(/) Referring' to an argument at the 
bar, thoL. J. added, “ It assumes that 
the estate to the son did not vest on tho 
father’s death. But we hold that it 
did so vest.” This impliedly asserts 
that the estate was contingent on tho 
son surviving the father; and some 
other parte of the judgment, particu¬ 
larly where the words “ have an es¬ 
tate” are applied to the two different 

J.—VOL. I. 


events of T.’s death and tho son at¬ 
taining twenty-one, would suggest the 
Bame construction. But the expres¬ 
sions in question must probably bo re¬ 
garded as mere inaccuracies; as also 
must the expression “remainder” 
when used of an cstato coming after 
tho son’s fee-simple. 

(<7) 16 C. B. 59. 

(A) 9 Cl. & Fin. 692. 

(t) 12 M. & Weis. 279, 5 Hare, 673. 

3 G 
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[fee j and for want of suoli issue, over. It was contended, on 
the authority of Phipps v. Ackers^ that the children took vested 
estates in fee, subject only to be divested partially in oase of 
other children coming into being, or wholly in oase of death 
under twenty-one. But Rolfe, B., who delivered the judgment 
of the Court, said that in Phipps v. Ackers , and the oases there 
referred to, there was an absolute gift to some ascertained person 
or persons, and the Courts held that words accompanying the 
gift, though apparently importing a oontingenoy or contingen¬ 
cies, did in reality only indicate certain circumstances on the 
happening or not happening of which the estate previously 
vested should be divested, and pass from the first devisee into 
some other channel; but that here there was no gift to any 
person who did not answer the whole of the requisite description, 
and no one who had not attained twenty-one was an object of 
the testator’s bounty any more than a person who was not a 
child of the granddaughter. Even if there were no authority 
establishing this to be a substantial distinction the Court would 
not feel inclined to extend the doctrine of Doe v. Moore , and 
Phipps v. Ackers to cases not precisely similar. But in fact 
this distinction in a great measure formed the ground of the 
decision of Duffield v. Dufficld (t) in D. P., and Russel v. 
Buchanan. It was therefore decided that, as no child of the 
granddaughter had attained twenty-one when her estate deter¬ 
mined, the remainder was defeated for want of a particular 
estate to support it (k). 

Again, in Bull v. Pritchard (/), where a testator devised his 
freehold estates to trustoes, in trust for his daughter M. during 
her life, for her separate use, and after her decease, he directed 
his trustees to convey the said estates “unto and equally between 
and among all and every the child and ohildren of his said 
daughter M. who should live to attain the age of twenty-three 


[(«) 1 D. & Cl. 268, 314, 3 Bli. N. S. 
260. See also Newman v. Newman , 10 
Sira. 61; Wills v. Wills, 1 D. & War. 
430. 

(k) But as there were infant children 
who might attain twonty-one, the 
event on which tho alternative re¬ 
mainder was limited had not happened, 
so that this remainder also failed. See 
now 40 & 41 Viet. o. 33, stated post, 
Ch. XXVI. 

(l) 6 Hare, 667. See also Stead v. 
Platt, 18 Beav. 60; Holmes v. Prescott, 
33 L. J. Ch. 264, 10 Jur. N. S. 607 (in 


which Wood, V.-C., examined the au¬ 
thorities) ; Perceval v. Perceval, L. B., 
9 Eq. 386 (same will); Rhodes v. White - 
head, 2 Dr. & Sm. 632; Re Eddcl's 
Trusts, L. R.', 11 Eq. 669; Bracken - 
bury v. Gibbons, 2 Ch. D. 417 (where, 
however, there was no gift over). These 
coses have virtually overruled Browns 
v. Browne, 3 Sm. & Gif. 668; Riley v. 
Garnett, 3 De G. & S. 629 ; Doe d. Bills 
v. Hopkinson, 6 Q. B. 223, as to w;hieh 
see per Wood, V.-C., in Ex parte Styan, 
Johns. 387, and in Holmes v. Prescott , 
sup., and post, Ch. XL. s. 3. 
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[years,” in fee os tenants in common; “ and, if there should he hut ohatteb xxv. 
one such child, then to such one child ” in fee; “ hut, in oase there 
should be no such child or children, or, being suoh, all of them 
should die under the age of twenty-tlrreo years without lawful 
issue, then upon trust” to convey to the persons therein named, 

Sir J. Wigmm , Y.-C., said there were two classes of cases; one, 
where the devise was to a party at a given age, and the property 
was given over if he died under that age; the other, whero tho 
description of the devisee was such as to make the given age 
part of that description; and he held that this case fell under 
the seoond class. It was not, he added, necessary for him to say 
whether greater violenoe would be done to the language of tho 
will in that case than was done in somo of the cases of the first 
class, os, for example, in Doc v. Moore (m) : the two cases wero 
in principle widely different from each other. The Y.-C. also 
held, that a clause contained in the will, directing the trustees 
to apply each child’s share, or so much thoreof as they might 
deem necessary, towards their maintenance, did not vary the 
cose. 

But there are no words so plain but they may bo controlled by 
the context (n) : and in Muskett v. Eaton (o), whero a testatrix 
devised a farm to A. for life, and in the event of his leaving a 
lawful son born, or to bo bom in due time after his decease, who 
should live to attain the age of twenty-one years, unto such son 
and his heirs if he should live to attain the age of twenty-one 
years; but if A. should die without leaving a son who should 
live to attain the age of twenty-ono years, then, after the death 
of A., to B. and his heirs. A. died, leaving an infant son; and 
Sir O. Jesscl, M. R., held that the case was not within tho rule 
in Festing v. Allen. He said, " The testatrix must bo taken to 
have known the course of nature, and if tho child had been born 
within nine months after the death of the tenant for life, he could 
not have been twenty-one at the time when the particular estate 
determined. It is quite impossible that she could have intended 
the attainment of the age of twenty-one to be part of tho descrip¬ 
tion of the person to take. Therefore, in my opinion, tho son 
takes a vested estate subject to be divested in tho event of his 
dying under twenty-one.” 

[(»») See also,per Sir IT. Grant, M. R., (») Per Wood, Y.-C., Holmes v. Pres- 

Leake v. Robinson, 2 Mer. 38C. cott, 33 L. J. Ch. 271. 

(o) 1 Ch. D. 433. 

3 a 2 
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CHAPTER XX?. 


Devises after 
payment of 
debts. 


General re¬ 
mark on pre¬ 
ceding cases. 


[It 'will be observed that the actual •words of gift (p) are “ to 
such son if he shall live to attain twenty-one,” and that “ such 
son ” must here mean “ son of A. bom or to be bom,” exclusive 
of the qualification “ who shall live to attain twenty-one,” be¬ 
cause the testator goes on to add that very qualification, so far 
as he intends it to be one—“ if he shall attain twenty-one.” So 
that on this ground alone the case was not within Festing v. Alien. 
The intention was made by the M. R. to depend on the rule of 
law which requires a continuing particular estate to support a 
contingent remainder: there was nothing else to suggest that 
the testatrix intended that the devisee should be twenty-one at 
the time when the particular estate determined. Generally, it is 
only when the words of the will are ambiguous that the con¬ 
struction of them can properly bo governed by such considera¬ 
tions. The rule itself is now abolished by statute (y)]. 

It was at one period doubted whether a devise to a person 
after payment of debts was not contingent until the debts wero 
paid; but it is now well established that such a devise confers 
an immediately vestod interest, the words of apparent postpone¬ 
ment being considered only as creating a charge (/■). 

The several preceding classes of cases clearly demonstrate that 
the Courts will not construe a remainder to be contingent, merely 
on account of the inaocurate and inartificial use of expressions 
importing contingency, if the nature of the limitations affords 
ground for concluding that they were not used with a view to 
suspend the vesting. Such cases may be considered, however, 
as exceptions to the general rule; and, agreeably to the maxim, 
exceptio probat regulom, they confirm, rather than oppose, the 
doctrine that devises limited in clear and express terms of con¬ 
tingency do not take effect, unless the events upon which they 
are made dependent happen, whioh cases we now proceed to 
consider. 


Estates III. The first remark suggested by this class of cases is, that 

clear terms of an estate will be constmed to be contingent, if clearly so ex¬ 
contingency. pressed, however absurd and inoonvenient may be the conse¬ 
quences to whioh such a construction may lead, and however 

[(jb) Seo also Bradley v. Barlow , 5 (>) Bamardislon v. Carter , 1 P. W. 

Hare, 589, where the clear terms of 605, 509, 3 B. P. C. Toro . . 64; see also 

contingency occurred in the mainte- Bagshaw v. Spencer , 1 Ves. 142; and 

nance clause, not in the gift of the some very able opinions stated 1 Coll, 
legacy. Jur. 214. Those of Lord Eldon (then 

(?) 40 & 41 Viet. c. 33. See Ch. Sir John Scott) and Mr. Feanu , are 
XXVI.] ' particularly worthy of attention. 
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inconsistent with what it may he conjectured would have been tho 
testator’s actual meaning, if his attention had been drawn to 
those consequences. 

Thus, in Denn d. Radclijfe v. Bagshaw («), where the devise 
was to the testator’s only daughter M. for life, and after her de¬ 
cease to the first son of her body, if living at the time of her death , 
and the heirs male of such first son, remainder to the other sons 
successively in tail, in like manner, remainder to testator’s 
nephew in tail. M. had issue an only son, who died in her life¬ 
time , leaving issue. Whether such issue was entitled under tho 
devise in tail (t) to this first son, was the question. It was con¬ 
tended for him, that the testator must have intended that the 
nephew, who was otherwise amply provided for by him, should 
not take until failure of all the descendants of liis daughter; 
and that, to accomplish this intention, the Court would cither 
construe the estate of the daughter to be an estate tail, or hold 
that an estate tail vested in the son on his birth; and that the 
words, “ if living at the time of her death,” merely marked tho 
period when tho remainder should commence in possession, ns in 
the cases before discussed. But the Court (reluctantly, on ac¬ 
count of the hardship of the case (*#),) decided, that the son not 
having survived his mother, his estate never arose. Lord Ken¬ 
yon observed, that the cases cited for him procoedcd on informal 
words; whereas here correct and technical expressions wero used 
throughout (*). 

So, in Holmes v. Cradock (y), where a testator devised freehold, 
copyhold, and leasehold estates to F., his heirs, &c., upon trust 
to pay testator’s wife an annuity of 100/. for her life, and to pay 
the residue of the annual profits to testator’s son W. during the 
life of his mother; and if his son should happen to die before his 
mother, without leaving a widow or child, then in trust to pay 
all such profits to her for life, and subject to tho said trusts, that 
the said F. should stand seised to tho use of the testator’s said 
son, his heirs and assigns, for ever, subject and chargeable with 


(*) 6 T. R. 512; see also Wingrave v. 
Talgrave, 1 P. W. 401 (arising on the 
limitation of a term in a settlement). 

(t)' For snch it clearly would have 
been. See infra. 

(m) * Persons taking instructions for 
wills, in which the vesting is to depend 
on the devisee or legatee attaining a par¬ 
ticular age or living to a given period, 
should carefully ascertain that the pos¬ 
sibility of his dying in tho mew tune, 
leaving issue, is in the testator’s con¬ 


templation. It» probable that in gene¬ 
ral this event is overlooked; and that if 
the testator’s attention were drawn to 
tho circumstance, he would either make 
the interest vest in the legatee, in caso 
of his dying leaving issue beforo the 
prescribed age or period, or else sub¬ 
stitute the issue in such event. 

[(*) Cf. Jenkins v. Hughes , 8 H. L. 
Ca. 571, an informal will.] 

(y) 3 VeB. 317 ; [see also Vick v. 
Sueter, 3 £11. & Bl. 21?.] 
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to bo contin¬ 
gent,notwith¬ 
standing ab¬ 
surd conse¬ 
quence. 


♦Suggestion 
to persons 
takingsin- 
structions for 
wills as to 
suspending 
the vesting. 
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cnAPTBnxxv. the legaoies thereinafter given. In a subsequent clause he pro- 
~ ceeded thus:—“ And if my son shall die, leaving mg wife , with¬ 

out leaving a wife or any child, after his death and my tcife’s, I 
give and bequeath,” certain legaoies, “ whioh I charge upon my 
real estate, hereinbefore limited to my son and his heirs.” The 
son survived his mother, and died without leaving wife or child; 
and Sir R. P. Arden , M. B., held, that the legacies did not arise, 
on the ground that he was not warranted in totally rejecting 
words, unless they were repugnant to the clear intention mani¬ 
fested in other parts of the will (z). 

So, in Shuldam v. Smithy lessee of Matthews (a), where a testa¬ 
tor devised to certain persons for life, and after the death of the 
survivor unto all and eveiy tho children of his late sister 0., by 
her three several husbands (naming them), that should he then 
livingy and to their heirs and assigns, equally to bo divided be¬ 
tween them as tenants in common, and not as joint tenants: and 
\f there should he hut one such child, and no issue of any of the other 
children then living , then, and in that case, he devised his real 
estate unto such surviving child, his or her heirs and assigns for 
ever. At the death of the surviving tenant for life, one child of 
C. only was living, but there was issue of several of the other 
children. It was hold in D. P. that in this event the remainder 
in fee was undisposed of. Lord Eldon said, you cannot, by im¬ 
plication or supplying words, give the whole to one child, in an 
event in which the testator has said, that such one child shall 
not have it (b), nor divido the estate into different aliquot parts 
botween one child and the issue of the others, where the testator 
has not told you what aliquot part is to be given to one, and 
what to the issue of the others. Lord Redesdale observed, that 
the testator had provided for the event of there being more than 
one child, and that of there being only one and no issue of the 
others then living. The third event, however, was that which 
had happened, and in that event there was no disposition. 


Remark on 
Holmes v. 
Cradock. 


(z) But was there not ground to con¬ 
tend, on the principle of Pearsall v. 
Simpson , and that class of case’s, (ante, 
p. 807,) that tho devise might ho read 
“ if my son shall die -without leaving a 
wife or child, then after his decease, 
and after my wife's decease, if he shall die 
leaving my wife”? There can be little 
doubt that Sir W. Grant would so have 
construed it. It is observable, that 
neither Webb v. Hearing , nor the anony¬ 
mous case in Ventris, 363, was cited to 
Sir R. P. Arden, who relied much on 
Calthorpe v. Gough , cit. 3 B. C. C. 395, 


and Loo v. Brabant, 3 B. C. G. 393, 4 
T. R. 703. 

(«) 6 Dow, 22, [Sug. Law of Prop. 
416; see also Parsons v. Parsons, 6 Ves. 
678; Lichen v. Clarke, 2 Y. & 0. 672; 
Clarke v. Butler, 13 Sim. 401; Lenox v. 
Lenox, 10 Sim. 400.] 

( b ) That is, not expressly, but con¬ 
structively by giving to one, if there 
should be no issue of the othen; for it 
is observable that, if it had stood upon 
the former part of the devise alone, the 
sole surviving child would dearly have 
taken. 
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[And in Maddison v. Chapman (c), where a testator directed 
that, when the youngest of his two daughters had attained twenty- 
one, his real and personal estate should he divided into three 
equal ports, one part to he for his wife, and one of the remain¬ 
ing two for each daughter; at his wife’s decease her shore to be 
equally divided between his two daughters; provided, that if 
either of his two daughters should die before a division of his 
property should have been made, and having no surviving issue, 
then the part of the deceased should go to the surviving sister. 
By a codicil, the testator provided that if both his children should 
die in their minority (d), and leave no issue, then in such case, and 
in such case only, ho gavo the whole of his property to his wife 
for life with remainder over. The elder daughter attained 
twenty-one, but both died before the younger attained that age, 
and without having been married. It was held by Sir W. P. 
Wood , V.-C., that whether the interests under tho will woro 
vested or not (c), and whether a reasonable motive could or could 
not be assigned for the condition upon which tho testator had 
made the limitation over in the codicil to depend, that condition 
must bo construed strictly, and that, this event not having hap¬ 
pened, the limitation over failed. “Tho condition,” said the 
Y.-O. (viz. the death of tho elder daughter during minority), 
“ is not merely an event essential to the determination of the 
interest previously given to her, but involves a further incident, 
which may or may not have happened when that estate is deter¬ 
mined^). When I find a testator expressing this varied con¬ 
tingency, by his will giving an interest which may be determined 
by a death after minority, and by his codicil making a limitation 
over which is only to take effect in the event of death during 
minority, it i§ impossible to know wliat he intended, or to fore¬ 
see what he would have said had it been called to his attention 
that the two limitations did not coincide.”] 

The same rigid rule of construction prevails, whero a testator 
has disposed of an estate in a certain event only, under tho 
erroneous impression, that his power of disposition is confined 
to such contingency. 

Thus, in Poe d. Vessey v. Wilkinson (g), where lands had been 


CIIAFTEH XXV. 

Limitation 
overoonstruod 
strictly and 
held to fail, 
event not 
having hap¬ 
pened. 


■Where testa¬ 
tor devises 
upon con¬ 
tingency, 
misconceiving 
the extent of 
his power of 
disposition. 


[(c) 4 K. & J. 709. See also Coult- 
hurst v. Carter, 16 Beav. 421, fourth 
point; Pride v. Fookt, 3 De G. & J. 252. 

(d) “Minority” was construed in its 
ordinary sense; not, as contended for, 
tho period until the youngest daughter 


attained twenty-one. 

(e) The Court, however, thought 
they were vested. 

(/) See ante, p. 809.] 

{(f) 2 T. R. 209. 
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settled on A. for life, remainder to trustees, to raise, in case W. 
or any of his issue should be living at her (A.’s) death, 1,000/. 
for such persons as A. should appoint, remainder to W. for his 
life, remainder to his children in tail, remainder to A. in fee. A. 
by will, reciting the settlement, gave the 1,000/. in case \V. or 
any of his issue should be living at the time of her death, to B. 
She then proceeded to declare, that “ in case neither the said W., 
nor any issue of his , should he living at the time of her decease , by 
which event the premises would devolve upon her and her heirs” 
then she gave the same to trustees for 500 years, to raise certain 
sums of money within six months after her decease; and from 
and after the expiration or other sooner determination of the 
said term, and subject thereto, the testatrix gave the premises 
to her brother for life, with remainder to her (testatrix’s) 
daughter 0. in fee; but if she died before twenty-one and 
without issue, to hor son-in-law B. in fee, he paying certain 
legacies. W. survived the testatrix , and afterwards died without 
issue; and the question was, whether in that event the devises 
took effect. The Court agreed that the limitation of the term 
was void in fevent; and Grose, J., and Ashurst , J., held that the 
doviso of the inheritance was dependent on the same contingency. 
Butter , J., did not deny effect to the words of contingency, but 
confined them to the term, holding it to be a vested devise of 
the inheritance, subjeot to a contingent term (4). The argument 
that the testatrix might not be aware of her power to dispose of 
the estate, in case of the death of W. without issue after her 
death, and that, had she been so, the whole of the will showed 
that she would have given it to W., was conclusively answered 
by Grose , J., who said that, “ if she was not aware of her power 
to give, she did not intend to give; and their the law gives it to 
the heir, and we cannot take it from him. If she had known 
her power to dispose of it, she possibly would have given it, and 
probably might, but she has not said so; and if we were to say 
so, it would be our will, and not hers.” 

Still, however, where the oonstruing of the devise to be con¬ 
tingent, in accordance with the letter of the will, would have 
the effect of rendering nugatory a purpose dearly expressed 
by the testator, the Court will struggle to avoid suoh a con¬ 
struction. 

Thus, in Bradford v. Foley (t), where the devise was in trust 

(//) As to this point, see infra, s. 4. be exactly the converse of Driver d. 

(i) Doug. 63. This case seems to Frank v. Frank, 3 M. & Sel. 25. 
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for the testator’s son for life, and after his deoeose unto the first 
and every other son whieh he (the son) should have hy any 
future wife in tail; remainder to the daughters of such futuro 
marriage in fee; with a proviso, that if his son should thereafter 
marry with any woman related in blood to M. his then wife, all 
the above uses, so far as they related to the issue of such future 
marriage, should cease and determine, it being the testator’s 
steadfast resolution, to hinder that no person any ways of kin to 
her in blood, or horn or descended from any such person, should 
inherit any part of his said estate; and in such case , notwith¬ 
standing there should he issue of his said son hy such future 
marriage, living at the time of his (testator’s) decease, it was his 
will that neither they, nor either of them, should take any thing 
under his will; but that the trustees should stand seised to the 
use of his (tho testator’s) brother’s children, living at his deceaso, 
and their heirs; and in caso they should all die in his lifetime, 
or after his decease, without issue, then he devised his said real 
estate to his own right heirs: he meant such heirs only as should 
he in no ways related in blood to the said M., all of whom he 
thereby excluded from any right, title, or benefit, from his 
estate (k). The son died without marrying again. It was con¬ 
tended, that in this event the ulterior estates never arose; but 
the Court held, that the testator’s brother’s children were tenants 
in tail. Lord Mansfield said nothing could bo clearer than that 
the testator meant that no child of M. should take in any event; 
and yet, acoording to that argument, such child, if there had 
been one, must have takon (as heir-at-law). 

The words in this case were certainly very strong, and to a 
Judge less disposed than Lord Mansfield to relax tho strict rules 
of construction, they probably would have appeared to present 
on insuperable difficulty to holding tho testator’s brother’s 
children to take in any other event than that of the son’s futuro 
marriage, especially as this construction extended tho devise 
beyond what was absolutely necessary to effectuate the testator’s 
professed object, namely, the exclusion of the obnoxious persons. 
He might have intended the devise in question to take effect 
only in case such persons came in esse. The case, however, 
stands distinguished from the others before noticed, in the fact, 

( k) It seems that these words would hare taken the reversion by descent, 
not have amounted to a devise to the notwithstanding this clause. Nothing 
persons next in descent, Goodtitle d. will exclude the heir, but an actual 

Bailey v. Pugh, 3 B. P. C. Toml. 454. disposition to some other person, [anto, 

Consequently, a son or other relation p. 623]. 
of M., being the testator's heir, would 
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Bradford v. 
Foley. 
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chamebxxv. that the devise in its literal terms was inconsistent with a scheme, 
not merely conjectured, but avowed by the testator (/). 

[So in Quiche v. Leach (w), a testator devised lands to his wife 
until his son J. attained the age of twenty-five, “ and in case 
his said son should attain his age of twenty-five and he (testator) 
should have any other child or children of his body living at the 
time of his death or that should be afterwards bom alive,” he 
devised his lands to trustees for 1,000 years upon the trusts 
thereinafter expressed; and subject thereto, to his son J. for lifo 
with remainders over in strict settlement. The trusts of the term 
were declared to be for raising 5,000/. as portions for the testator’s 
children, other than the eldest, that he might happen to leave at 
his death; but if all his children except an eldest should die 
before their respective ages of twenty-five and twenty-one, then 
the sum of 5,000/. was not to be raised; “ provided always, that 
in case I shall leave no younger ohild or ohildren, or being such, 
all of them shall die before the said respective agos of twenty-five 
or twenty-one years, or in case the said sum of 5,000/. be raised, 
then the said term of 1,000 years shall cease, determine and be 
utterly void.” J. attained the age of twenty-five, and was the 
only child whom the testator left surviving him. The question 
was whether the devise of tho term had failed. It was held 
that it had not; for there were two circumstances by which the 
testator had satisfactorily shown that he intended the term to 
take effect at his death in all events; first, the clause of cesser 
provided that the term should cease on certain contingencies, one 
of which was the testator’s not leaving any younger child. Such 
a proviso would bo useless and unmeaning if, unless he left a 
younger child, the term was never to come into existence. A 
term which never existed could not possibly cease (») # The other 
circumstance was this: One of the trusts of the term was, that 
if the testator’s wife should die before J. attained twenty-five, 
the trustees should allow him a sum not exceeding 400/. per 
annum for maintenance. This trust could only be performed by 
means of the term, and therefore necessarily pre-supposed its 
existence: and it was a trust not made to depend by any neoes- 


[(0 This case is given by Feame (O. 
R. 234), as an examplo of a limitation 
after a preceding estate, which preced¬ 
ing estate depends on a contingency 
which never happens, taking effect not¬ 
withstanding. 

(hi) 13 M. & W. 218. 


(«) But the term was to “ cease, de¬ 
termine and be void” upon any one of 
three events; 1, there being no younger 
children; 2, their dying under age; 
or, 3, the money having been raised. 
Might not tho words have been read 
dutxibutivcly ? 
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[sary or reasonable construction of the words used on the event 
of* there being a younger ohild.] 


As a devise expressly made to take effect on a contingency 
will not arise unless such contingency happen, it follows a fortiori 
that an estate once vested will not be divested, unless all the 
events which are to precede the vesting of a substituted devise 
happen (o). And this, it is to be observed, applies as well in 
regard to events which respect the personal qualification of the 
substituted devisee, as those which are collateral to him. In 
every case the original devise remains in force, until the title of 
the substituted devisee is complete. Thus, if a devise be made 
to A., to be divested on a given event in favour of persons un¬ 
born or unascertained, it will not be affected by the happening 
of the event described, unless, also, the objeot of the substituted 
gift come in esse, and answer the qualification which the testator 
has annexed thereto. 

Thus, in Harrison v. Foreman {p), where a fund was be¬ 
queathed to A. for life, and after her decease to 1\ and S. in 
equal moieties; and in case of the death of either of them in 
the lifetime of A., then the whole to the survivor living at her 
decease . Both died in her lifetime; and Sir JR. B. Arden , M. R;, 
held, that the original gift was not defeated. 

So, in Stiirgess v. Pearson (q), it was held, that a gift to a 
person for life, and after his death to his three children, or such 
of them as should he living at the time of his death, conferred a 
vested interest on the children, subject to bo divested only in 
favour of those (>■) who should bo living at the prescribed period; 
so that if all the children died in the lifetime of the tenant for 
life, the shapes of the whole devolved to their respective repre¬ 
sentatives. 

And the same construction has sometimos been applied in 
cases, where the intention that the survivors (in whose favour tho 
original gift was divested) should be living at the time of distri¬ 
bution, was less dearly marked. 

As, in Browne v. Lord Kenyon (*), where tho testatrix gave 


[(o) Co. Lit. 219 b;] Doc v. Cooke, 7 
East, 269, ante, p. 621; Doe v. Rawding, 
2 B. & Aid. 441, ante, p. 622; see also 
Roe d. Usher v. Jessep, 12 East, 288; 
[ if all v. Tomlinson, 16 Ves. -413; Vul- 
iismy v. Huskieson , 3 Y. & C. 80.] 

Ip) 6 Ves. 207. 

hj) 4 Mad. 411; [.Kimberley v. Tew, 
4 I). & War. 139; Masters v. Seales, 13 
Beav. 60; Deters v. Dipple, 12 Sim. 101; 


Clarke v. Lubbock , 1 Y. & C. C. C. 492 ; 
Eaton r. Barker , 2 Coll. 124; Benn v. 
Dixon, 16 Siin. 21; Walker ▼. Simpson, 
1 K. & J. 719;] and Bee JIulme v. 
Jfulme, 9 Sim. 644, stated post, Ch. 
XXVI. 

[(»•) Re Clark's Trusts, L. R., 9 Eq. 
378.] 

{s) 3 Mad. 410. 
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DEVISES AND BEQUESTS, 


1,000/. to which she was entitled by virtue of a deed of settle¬ 
ment (and which it seems was charged upon land), upon trust 
for several persons successively for life, and after the death of 
the survivor, upon trust to pay the principal to 0.; but “ if he 
be then dead ” (which event happened), then to his two brothers 
in equal shares, or the whole to the survivor of them. Both the 
brothers survived the testator, and died pending the prior life 
interests. Sir J. Leach , V.-C., held, that they took vested in¬ 
terests at the death of the testator, subject to be divested if one 
only should survive the tenants for life; though he intimated a 
doubt, whether the testatrix did mean that either brother should 
take any interest without surviving the tenants for life; but his 
Honor said, tho force of the expression was otherwise. 

So, in Belk v. Slack (/), where a testator gave the residue of 
his real and personal estate to trustees, upon trust for A. for life, 
and after the decease of A. and B. ho gave the same to C. and 
D., to bo equally divided between them, share and share alike, 
or to the survivor or survivors of them. C. and D. both died in 
the lifetime of A. and B.; and it was held that their respective 
representatives were entitled to the several moieties of the 
residue. 

[Where by tho word “survivor” is denoted, not one who shall 
bo living at a defined point of time, but only one of several de¬ 
visees who outlives the other or others, the construction is of 
course inapplicable. Thus, in White v. Baker (?<), where the 
gift was to A. for life, and after his death to B. and 0. equally, 
and in case of the death of either of them in the lifetime of A., 
the whole to tho survivor of them; it was held that the word 
“ survivor ” referred to the event of one of the two persons, B. 
and C., surviving the other, and consequently that qn the death 
of B. in the lifetime of A., the whole vested indefensibly in C., 
although the latter also died before A. 

The striotness of construction put upon a gift divesting a pre¬ 
vious vested interest is further exemplified by Templeman v. 
Warrington (a?), where a testatrix bequeathed her residue in trust 
for A. for life, and after her death in trust for her children; but 


(t) 1 Kce. 238 ; see also Jackson v. 
Noble, 2 Km. 690, post; \Aspinall v. 
Audits, 7 M. & Gr. 912 ; Littlejohns v. 
Household 21 Bear. 29; Tags v. May, 
24 Bear. 323 (correcting Macdonald v. 
Bryce, 16 Beav. 681); Cambridge v. 
1lorn, 25 Beav. 416; and see and con¬ 
sider Gibson v. Hale, 17 Sim. 129. 

(«) 2 D. P. & J. 55. See this case 
cited again. Oh. XLVII, s. 3,-where gifts 


to “ survivors” ore treated at large. 

(ar) 13 Sim. 267; seo also Bromhead v. 
Hunt, 2 J. & W. 459; Gordon v. Hope, 
3 De G. & S. 351; and Terrell v. Cooke, 
5 L. J. Gh. N.S. 68 ; Be Minor's Trust, 
28 Beav. 60 (settlement); Comcck v. 
Wadman, L. K., 7 Eq. 80. See also 
Skey v. Barnes, 3 Mer. 334; Hope v. 
Holler , 3 it. & J. 212; Malcolm v. Mal¬ 
colm, 21 Beav. 225. 



PDF Compressor Pro 


WHETHER VESTED OR CONTINGENT. 

[in case there should he hut one child at A.’s death then to go to 
that one, and on failure of issue, as A. should appoint. A. had 
eleven children, three of whom died in her lifetime; and it was 
held that as there were more children than one living at A.’s 
death, the deceased children were not divested of the interests 
whioh they took under the primary gift. 

And in Strother v. Button (y), where a testator gave to his 
daughter B. 1,000/. to he invested and the interest to ho paid to 
her for her life, and at her death to he called in and distributed 
equally amongst her children ; “ in oase any lawful children aro 
living from son or daughter being dead, the issue of their mar¬ 
riage, that such child or children shall ho equally entitled to the 
part or share their parent would ho entitled to if they had been 
living.” B. had several children, of whom four died in her life¬ 
time without issue; and it was held that tho share?whioh vested 
in them on their births, were not divested; for the gift in favour 
of the issue of the children who had issue, did not affect tho 
shares of tho children who died without leaving issue. 

The principle of the foregoing authorities prevails not only 
where tho original gift is vested, hut also where it is contingent, 
provided the oontingenoy he not such as to prevent the contin¬ 
gent interest from being transmissible (3). 

It will he observed that if the prior devise creates an estate 
tail, the owner of it, if it he vested, may, by executing a disen¬ 
tailing deed, defeat the gift over; hut this is no reason for im¬ 
porting the contingency into the prior gift in order to preservo 
the gift over («).] 

Where a gift to several persons or such of them as shall he 
living at a certain time, is followed by limitations over in case 
of their dying under alternative circumstances, (for instance, 
under twenty-one leaving issue, and under twenty-one without 
issue,) these executoiy gifts are held to apply only to the shares 
of objects who are living at the prescribed period; to decide 
otherwise would he to reduce the words, “ or such of them as 
shall he then living,” to silence (fi). 

[(y) 1 De G. & J. 675. See also Bald - aro transmissible, and when not, is 
win V. Rogers , 3D. M. & G. 640; Etches pointed out at the close of this chapter, 
v. Etches , 3 Drew. 447, 2nd point; Re (a) Davies v. Richards, 13 0. B. N.S. 
Bennett’s Trusts, 3 K. & J. 280; but cf. 69, 861.] 

Stuart v. Cockerell, L. R, 6 Ch. 713; (b) Howes v. Herring, 1 M‘C1. & Y. 

Ready. Gooding, 21 Bear. 478. 295. The rule, that efctates vested are 

(s) Wagstaff v. Crosby, 2 Coll. 746 ; not to be divested unless all the events 
Be Sanders’ Trusts, L. R, 1 Eq. 676 upon which the property is given over 
(dissenting from Willis v. l'laskett, 4 happen, seems to have been generally 
Beav. 208). When contingent interests adhered to, although an absurd and 
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IY. When a contingent particular estate is followed by other 
limitations, a question frequently arises, whether the contingency 
affects such estate only, or extends to the whole series. The 
rule in these cases seems to he, that if the ulterior limitations he 
immediately consecutive on the particular contingent estate in 
unbroken continuity, and no intention or purpose is expressed 
with reference to that estate, in oontradistinotion to the others, 
the whole will he considered to hinge on the same contingency; 
and that, too, although the contingency relate personally to the 
object of the 'particular estate, and therefore appear not reason¬ 
ably applied to the ulterior limitations. 

Thus, where an estate for life is made to depend on the con¬ 
tingency of the object of it being alive at the period when the 
preceding estates determine, limitations consecutive on that 
estate have bben held to be contingent on the same event, for 
want of something in the will to authorize a distinction be¬ 
tween them (c). 

In Moody v. Walters , the limitations in a marriage settlement 
were to the husband and wife successively for life, remainder to 
the first and other sons in tail male; with remainder, in case he 
{the husband) should die without leaving any issue male then born , 
and alive, and leaving his wife with child, to such after-born child 
or children, if a son or sons: remainder to the brother of the 
settlor for 120 years, if he should so long live; remainder to 
trustees for preserving contingent remainders; remainder to his 
first and other sons in tail male, with reversion to the settlor in 
fee. Lord Eldon expressed a strong opinion (though the oase 
was not decided on the point), that the husband having died, 
leaving a son, the limitation to the posthumous son would not (if 
there had been one) have arisen, and that the ulteriqr limitations 
failed with it. Such, he thought, would have been the construc¬ 
tion, had it been a will. 

Instances in whioh a contingency has been restricted to the 
immediate estate are of two kinds. First, where the words of 


whimsical intention bethereby imputed 
to the testator. Bee Graves v. Bain- 
bridge, 1 Ves. jun. 662. [Bat where the 
original gift is in ambiguous terms 
which may import contingency, the con¬ 
clusion that this is their true import is 
aided by the improbability of the testa¬ 
tor intending to make tho vesting or in¬ 
defeasibility of a legacy to a class, de¬ 
pend on whether one or two only of the 
cIobh survive a given period, Shum v. 
Hobbs, 3 Drew. 101; Ban if l v. Gossett, 


19 Bear. 478 (as to which, however, see 
L. K., 7 Eq. 82); Selby v. Whittaker , 
6 Ch. D. 239.] 

(c) Davis v. Norton, 2 P.W. 390; Doe 
d. Watson y. Shipphard, Dong. 76, stated 
Fea. C. R. 236; Moody v. Walters, lGVes. 
283; [Toldervyy. Colt, 1T. &C. 240,627, 
1M. & Weis. 260; the same rule applies 
to personalty, Lett v. Randall, 10 Sim. 
112; Fitzhenry v. Bonner, 2 Drew. 36; 
Cattley v. Vincent, 15 Beav. 198; Gray 
v. Golding, 6 Jar. N.S. 474.] 
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contingency are referable to, and evidently spring from, an in- chapter xxv. 
tentien which the testator has expressed in regard to that estate, 
by way of distinction from the others. 

As, in Horton v. Whittaker (rf), where’A., by bis will, declared Where the 
his desire to provide for his sisters; but considering that his Jfcrableto 
sister M., wife of W., was already well provided for during the particular 
life of her husband, and therefore would not, unless she happened e8tato oul5r * 
to survive him , want any assistance to enable her to live in the 
world, he devised his estates to trustees, in trust during the life 
of M., to pay the rents to his (the testator’s) sisters T. and B.; 
and after the decease of W., in case his (the testator's) sister M. 
should be then living, in trust as to one-third, to the use of tho 
said M. for life; and as to the other two-thirds, to the other two 
sisters respectively for life; remainder, as to each third, to the 
respective sons of each successively in tail, with remainders over. 

M. died in the lifetime of her husband; and the question was, 
whether the remainders did not foil by this event; but it was 
held, that the contingency affeoted her own life estate only, and 
did not extend to the ulterior limitations. 

Secondly. The contingency is restricted to the particular estate Where the 
with which it stands associated, where the ulterior limitations do of’JjterioT 
not follow such contingent estate in ono uninterrupted series, in estates stand 
the nature of remainders, but assume the form of substantive in- dent gifts!" 
dependent gifts. As, in Lethieullier v. Tracy (<?), where A. de¬ 
vised land to his daughter for life, remainder to her first and 
other sons in tail; and, if she should depart this lifo without 
issue of her body living at her death , then he devised the land to 
trustees and their heirs, until N. should attain twenty-one, upon 
certain trusts. Item — the testator gave and devised the land in ques¬ 
tion to N., qfter he should have attained his age of twenty-one 
years, for his life, with remainders over. Lord nardicicke held, 
that the contingency of the daughter dying without issue living 
at her death affected only the estate limited to the trustees until 

N. attained twenty-one, and not the subsequent limitations. He 
took the words, “ Item—I give and devise,” &o., os a substantive 
devise, and not at all relative to the former devise to the trustees, on 
the contingency of the daughter dying without issue at her death. 

(rf) l T. R. 346; see also Ndpper y. Sm. 184.] 

Sanders, Hutt. 119; Bradford v. Foley, (e) 3 Atk. 774, Arab. 204; and see 
Doug. 63, stated ante, p. 824; [J Doe d. Aislabie y. Bice, 3 Mad. 266, 3 J. B. 

Lett y. Ford , 2 E1L & Bl. 970; Don tty y. Moo. 358, 8 Taunt. 459, stated infra; 

Laver, 14 Jnr. 188; Darby v. Darby, 18 but see Doe y. Wilkinson, 2 T. R. 209, 

Bear. 412; Eaton y. Hewitt, 2 Dr. & ante, p. 823. 
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[So, in Pearson v. Rutter (/), where a testator devised his mes¬ 
suage and farm at S. to trustees in trust for his grandson Robert 
in tail, and if he should die under age and without issue, then in 
trust for the testator’s son Riohard for his life, and after his de¬ 
cease, in trust for M. during widowhood, “ and subject to the 
trusts hereinbefore thereof declared,” in trust for A. and B.; 
Robert died without issue, but having attained twenty-one, so 
that the trusts in favour of Riohard and M. failed (g ); but Lord 
Cran worth held, that the ultimate trust was to be read inde¬ 
pendently of the former clause, upon the same principle that, in 
the case of Lethieullier v. Tracy, the “ item” clause was treated 
as a fresh departure, and a start upon a new disposition. 

And in Booscy v. Gardener (A), where a testator bequeathed to 
his two sisters the interest of his Long Annuities for their lives, 
and in case of one or both of their deaths before his, he gave the 
whole interest in Long Annuities to his brother for life; at his 
death the testator gave half of the capital to his niece A., his 
brother’s daughter, to help to bring her up, till she attained the 
age of twenty-one, then to receive half the capital; likewise the 
testator bequeathed to his nephew S., his brother’s son, if not 
further family, the other half; in case of further family, to be 
divided between them, not dividing the half left to A.: it was 
held that the bequest to the niece and nephew, were not con¬ 
tingent upon the deaths of the sisters in the testator’s lifetime. 
Turner , L.J., was not prepared to say, that if the question had 
depended only on the disposition in favour of the niece imme¬ 
diately following on the disposition in favour of the testator’s 
brother, the interest of A. might not properly have been held to 
depend on the contingency, but that the disposition in favour 
of the nephew oould not, upon a sound construction of the will, 
and having regard to the foregoing authorities, be held to bo 
governed by the words of contingency, so far as the nephew was 
concerned; and if not as to him, neither could the disposition in 
favour of the niece; for the two dispositions were connected to¬ 
gether, and formed part of one soheme. 

It is not, however, to be assumed that whenever the word 
“ item,” or “ likewise,” begins a sentence, it creates a complete 
severance of all that follows from the previously-expressed con- 

[{/) 3 D. M. & G-. 398; approved (A) 6 D. M. & G-. 122. See also 
by Lord St. Leonard,», and not appealed Quicke v. Leach, 13 M. & Weis, 218 ; 
on this point, Grey v. Pearson, 6 II. L. Sheffield v. Earl of Coventry, 2 D. M. & 
Ca. 61, 103. O. 661. 

if) Vide ante, p. 611. 
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[tingenoy. It cannot bo put liigber than this, tbat such expres- cnArasB xxv. 
sions make a prima facie case for the disconnexion, which tho 
context of the will may either maintain or rebut. In Lcthieullicr 
v. Tracy, Lord Ilardicickc said that if tho legal estato had been 
given to the daughter and her issue, and then after these words 
the whole had been given to trustees, and all the subsequent 
limitations had been only declarations of that trust, in such case 
these words (of contingency) would have oxtonded to tho wliolo. 

And in Taylor v. Pong (i). where a testator gave to trustees Effect of word 
in trust for his son until ho attained twenty-one, or was able to lK0W180 * 
make a will himsolf, all his estate, lands, &c., and after a specifio 
bequest of furniture to his wife, tho testator bequeathed to her 
20 1. a year so long as sho should continue bis widow if his son 
were living, and if his son should die before twenty-one, ho em¬ 
powered his wife to hold his estate for her life, if she continued 
his widow, but if she should intermarry, ho gave her only 10/. 
a year for her life, if his son should bo then living. Liketme he 
empowered two other trustees at tho death of his wifo to sell his 
real and personal estato, and distribute the proceeds to his wifo, 
his nephews and nieces, and others. It was held by tho M. It., 
notwithstanding the word “ likewiso,” that the power of sale was 
governed by the same contingency as the gift to tho widow, viz. 
the death of the son under twenty-one. IIo was satisfied it was 
not the intention of the L.JJ., in Boosoy v. Gardener , to decide 
that wherever the word “ likewiso” occurred, the contingency 
which governed the previous gift was not to govern that which 
followed, if the subject-matter was clearly connected.] 


V. The same general principles which regulate the vesting of Vesting of be 
devises of real estate apply, to a considerable extent, to gifts of Boual'cstateT 
personalty. "Whatever difference exists between them, has arisen 
from the application to tho latter of certain doctrines borrowed 
from the civil law, which have not obtained in regard to real 
estate, having been introduced by the Ecclesiastical Courts, who 
[formerly (A)] possessed, in common with Courts of Equity, a 
jurisdiction for tho recovery of legacies and distributive shares of Pecuniary 
personal estato. Pecuniary legacies charged on land (/) ore, so JSgS on 

land. 


[ (t) 24 Beav. 105. 

(jfc) This jurisdiction was abolished 
by 20 & 21 Viet. c. 77, s. 23. 

(/) * Leaseholds are not land for this 

J.—VOL. I. 


purpose, Re Hudsons, 1 Dru. 6; nor is 
money to arise from tho sale of land, 

Re Hart's Trust, 3 Do G. & J. 195 ; * 

Turnery. Ruck, L. R., 18 Eq. 301. * Leaseholds 

o T , and proceeds 

0 H of land. 
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Distinction 
where pay¬ 
ment is post¬ 
poned with 
reference to 
circumstances 
personal to 
aoviHee, and 
where for 
convenience 
of the estate. 


far as they oomo out of tho real estate, to be considerod as dis¬ 
positions pro tanto of that species of property (*»).' 

A pecuniary legacy, whether charged on land or not, given to 
a person in esse simply, i. e. without any postponement of pay¬ 
ment, is, of course, vested immediately on the testator’s decease. 
In regard to sums payable out of land in futuro, tho old rule 
was, that, whether charged on tho real estato primarily, or in aid 
of the personalty, they could not be raised out of the land if the 
devisee died before the time of payment («); but this doctrine 
has undergone some modification; and the established distinc¬ 
tion now is, that, if the payment be postponed with reference to 
the circumstances of the devisee of the money , as in the case of a 
legacy to A., to be paid to him at his age of twenty-one years, 
the oharge fails, as formerly, unless the devisee lives to the time 
of payment (o); and that too, though interest in the mean timo 
bo given for maintenance (p). But, on the other hand, if the 
postponement of payment appear to have inference to the situa¬ 
tion or convenience of the estate, as, if land bo devised to A. for 
life, remainder to B. in fee, charged with a legacy to C., payable 
at the death of A., the legacy will vest instanter; and, conse¬ 
quently, if 0. die before the day of payment, his representatives 
will be entitled; the raising of the money boing evidently deferred 
until tho decease of A., in order that he may in the mean time 
enjoy the land free from tho burthen (q). But either of these 


* MS. case of 
Oakeley v. 
Kitchener. 


[(>») Duke of Chandos v. Talbot, 2 P. 
W. 602; Jennings v. looks, ib. 276; 
Prowse v. Abingdon , 1 Atk. 482; lie 
Hudsons , 1 Dru. 6.1 

(n) 2Vem.439; Pro. Ch. 195; 1 Eq. 
Ca. Ab. 267, pi. 2; [Pro. Ch. 290;] 3 
Atk. 112; 1 Atk. 482. The ground of 
this rule, it should seem, was that the 
inheritance might not be unnecessarily 
burthened. 

(o) Gawler v. Standerwicke, 1B. C.C. 
105, n., 2 Cox, 15; Harrison v. Naylor, 
3 B. C. C. 108, 2 Cox, 247; Phipps v. 
ZordMulgrave, 3 Ves. 613; but see Jack- 
son v. Farrand, 2 Vem. 424, [1 Eq. Ca. 
Ab. 268, pi. 8; this case is said to have 
been termed anomalous by Lord Hard- 
wicke, Cottony.Cotton, ib.n., 1 Atk. 486.] 

(p) Pearce v. loman, 3 Ves. 135; 
[Gawler v. Standerwicke, ubi sup.; 
Parker v. Hodgson , St) L. J. Ch. 690.] 

\a) 3 P. W. 414; Cas. t. Talb. 117; 
1 Eq. Ca. Ab. 112, pi. 10; Com. Rep. 
716; 2 Atk. 127, 507; 3 Atk. 319; 1 
Ves. 44; Amb. 167, 230, 266, 575; 1 

B. C. C. 119, n., 124, n., 192, n.; Dick. 
629; IB. C. C.ll9;ib. 191; 9 Ves. 6; 


4 Sim. 294; 2 Y. & C. 539; [2 Y. & 

C. C. C. 134 ; 3 Hare, 86; 7 ib. 334 ; 
1 M. D. & D. 418; 2 ib. 177; 1 H. L. 
Ca. 43, 57; and seo llcmnant v. Hood, 2 

D. P. & J. 396.] * In Oakeley v. Kit¬ 
chener, in Chancery, March, 1827 (with 
a MS. note of which the writer has 
been favoured), a testator devised to 
his wife an annuity foif her life out of 
his real estate, and, subject thereto, 
devised his real estate to trustees for 
500 years to raise his debts and legacies. 
Ho gave a legacy of 1,000/. to each of 
his four younger children, payable at 
twenty-one, as to sons, and twenty- 
one or marriage, as to a daughter, with 
interest in the mean time, to be applied 
for their maintenance. He also gave 
them a further legacy of 1,000/. each 
to be paid within six months after the 
death of the wife, payable at twenty- 
one, or marriage, as before, with in¬ 
terest from her death. There was 
(though the fact does not appear to be 
very material) a gift over of the respec¬ 
tive legacies on the death of the sons 
before twenty-one, without issue, or 
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rules of construction, of course, will yield to an expression of a 
contrary intention. Thus, even where the payment is made to 
depend on a contingency, which might, abstractedly viewed, 
appear to spring from considerations personal to the legatee, as 
in the oase of a sum of money directed to be raised for a person 
at the age of twenty-one; yet the vesting will toko place imme¬ 
diately on the testator’s decease, if such be the dcelarod inten¬ 
tion (r). And if suoh intention, though not expressly intimated, 
can be collected from the oontext, the exclusion of either rule 
will be no less complete. 

And here it may be observed, that it is a circumstance always 
in favour of the immediate vesting, that the testator has expressly 
given over the legaoy to another in the event of the legatee 
dying under certain circumstances; tho inference being, in such 
case, that the legacy is meant to bo raised out of tho land for 
the benefit of the original legatee, in every event, except that 
on whioh it was expressly given to tho substituted legateo (s). 

On the same principle, whore a testator provides that, in tho 
event of his logatoo, or one of the logatees, if more than ono, 
dying in his own lifetime, the legacies should not sink into the 
land, but be raised for tho benefit of somo other persons,—a 


the daughters unmarried, to tho Rur- 
vivors. It was held, that the vesting 
of tho second series of legacies was not 
postponed until the decoase of tho wife, 
and, therefore, did not fail by tho do- 
ceaso of the children during her life. 

This case, it will bo porccivod, agrees 
with the general distinction stated in 
the text, as tho chargo was evidently 
postponed until tho death of the an¬ 
nuitant for the convenience of tho es¬ 
tate. [See also Brown v. Wooler, 2 Y. 

& C. C. G. 134/ Of course it makes 
no difference in tho construction, tliut 
tho remainderman, whose interest is 
charged with the logacy, dies before 
the tenant for life. The interest passes, 
cum mere, to‘the heir, Morgan v. Gar¬ 
diner, 1 B. 0. 0. 193, n. Butin Taylor 
v. Lambert, 2 Ch. D. 177, a legacy, 
charged on land devised toA. in fee, 
but not to be raised <( until A. como 
into actual possession of tho M. estate”. 

(of whioh he was then tenant for life 
in r emainde r), failed through A. dying 
before the tenant for life in possession 
of that estate. The ‘'convenient” time 
was always uncertain and never arrived. 

See analogous rule as to personalty, 
Atkins v. Hiccocks, 1 Atk. 600, post, 
p. 839.1 

(r) Watkins v. Cheek, 2 S. & St. 199. 

3 II 2 


(s) Murhin v. Phillipson, 3 My. & K. 
257, where A. bequeathed to his six 
grandchildren the sum of 5 07. each, when 
the youngest should como of ago, they 
to reccivo the interest in tho meantime, 
when a certain estate should be sold, 
adding, ‘‘if cither of those children 
should not live to como of ago, nor havo 
an heir bom in wedlock, tho said 50/. to 
be equally divided among the surviving 
children.” Ouo of tho grandchildren 
attained twenty-one, married, and 
afterwards died, during tho minority 
of tho youngest grandchild, leaving a 
child. Sir J. Leach, M.R., thought 
that though thoro was, in terms, no 
gift until tho youngest grandchild at¬ 
tained twenty-ono, yet as interest was 
given in tho moan time, and payment 
was postponed for tho convenience of 
tho estate, the interests were vested: 
and his Honor assented to tho argument 
(which had been strongly urged at tho 
bar), that as the ultorior gift Bhowed 
that tho legaoy was intended not to 
sink into the land, if the legateo died 
under age, leaving a child, k fortiori 
it could not be meant that tho legacy 
should sink into the land in the event of 
the legatee attaining twenty-ono, and 
afterwards dying, leaving a child. 
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Murhin v. 
Phillipson. 
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DEVISES AND BEQUESTS, 


CHATTED XXV. 


When pay¬ 
able, no tune 
’of payment 
being fixed. 


strong argument is naturally suggested, that the testator must 
intend the legacies to be raised for the benefit of the legatee 
absolutely, or, in other words, that he should take a vested inte¬ 
rest in case he does survive the testator (t). 

[And, on the other hand, although the time of payment may 
appear to be fixed with a view to the convenience of the estate, 
for instance, six months after the death of an annuitant, yet, if 
the direction be to pay at that time to the legatees, “ or such of 
them as shall be then living,” it is dear that the representatives 
of one who dies before the annuitant cannot claim a share in the 
fund (u). And a gift thus, “ I bequeath from and after the death 
‘of” an annuitant (annexing the time to the gift itself), is not a 
present gift with postponed payment, but a postponed gift (»).] 
Sometimes a difficulty occurs in determining at what period a 
sum of money charged on land is to be raised, from the absence 
of expressions fixing the time of payment. The cases on this 
subject are not all reconcileable (#), but it seems that, generally, 
in such a case, tho devisee would be entitled to have the monoy 
raised immediately. In Coirper v. Scott (y), 1,500/. was to be 
raised, within six years after the testator’s decease, out of tho 
rents and profits, and interest at 41. per cent, in the mean time, 
for his two youngest daughters, one of whom dying under ago, 
and within the six years, it was held to belong to her represen¬ 
tative, on the ground that there was no precise appointment 
when it should be paid; the six years being mentioned as tho 
ultimate time, and it was to bo paid as much sooner as it could. 
But, if the testator have only a reversion in the lands charged, 
it is probable that the money would bo held not to be raiseablo 
until the reversion fell into possession. This principle has pre¬ 
vailed in several cases in regard to annuities (s). , 

VI. We now proceed to consider the rules whioh regulate the 
gacies. vesting of personal legacies (a), tho payment of which is post- 


Charges on 
reversions. 


Vesting of 
personal 
lei! 


. (t) Lowtherw. Condon, 2 Atk. 127,130. 

[(ti) Goodman v. Drury, 21 L. J. Oh. 
680; boo Bruce v. Charlton, 13 Sim. 65. 
(#) Be Cartlcdye, 29 Beav. 533.1 
(x) See Cox’s note to I)ukc of Cnandos 
v. Talbot, 2 P. W. 612; but it is observ¬ 
able, that tho cases thoro cited as de¬ 
cided on the principle that portions 41 do 
not vest, if the children die before they 
want them,” arose in reference to por¬ 
tions under settlements, where the effoct 
of holding tho portions to vest instanter 
would havo been to give them to tho 
father, in the evont of the children dy¬ 
ing at a very early age, contrary to the 


obvious spirit and dosign of such, pro¬ 
visions. [And soe Butler’s noto IV. to 
Feame, C. R. 557.] 

( y ) 3 P. W. 119; seo also Wilson v. 
Spencer, 3P.W. 172; \Emes v. Hancock, 
2 Atk. 507; Hodyson v. Bawson, 1 Ves. 
44.] Norfolk v. Gifford, 2 Vera. 208, 
[as explamod in Raithby’s note, went 
on a different ground]. 

■ (a) Agcr v. Pool, Dyer, 371 b; Turner 
v. Trobyn, 1 Anstr. 66. 

[(«) Including bequests of money to 
arise by sale of land, Be Hart*a Trusts r 
3DoGf. & J. 195.] 
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poiied to a period subsequent to the decease of the testator. A chaptebxxv. 
leading distinction is, that if futurity is annexed to the substance Distinction 
of the gift, the vesting is suspended; but if it appeal’s to relate ^rotimo is 
to the time of payment only tho legacy vests instauter. Thus, substance of 
where a sum of money is bequeathed to a person at tho ago of ^hcnTtotime 
twenty-one years (i), or at the expiration of a definite period of payment 
(say ton years) from tho decease of the testator (c), tho vesting, only ’ 
not the payment merely, is deferred; and, consequently, if the 
legatee dies before the period in question, tho legacy fails. But 
if tho legacy is, in the first instance, given to tho legatee, and is 
then directed to be paid at the age of twenty-one years, or at tho 
end of ten years after tho testator’s decease, the legacy vests 
immediately, so that, in the event of the legatee dying before 
the time of payment, it devolves to his representative (d). As, 
in Sidney v. Vituyhan (?), whero a testatrix bequeathed to A. 

100/., to be paid to him within six months after ho should havo 
served his apprenticeship to which lio was then bound. A. did 
not serve out his apprenticeship, but ran away from his master, 
and, after the expiration of tho term, died intestate. It was 
held in D. I\ that A.’s administratrix was entitled to Ilia 
legacy, with interest from tho expiration of six months. 

So, in Chaffers v. Abell (/), whero a testator bequeathed 
certain sums of stock to trustees, to pay 40/. per annum to his 
daughter M. for life, and, after her decease, “ to pay, assign and 
transfer the sum of 1,000/. stock equally amongst all and every 
the child and children of M., sharo and share alike, to be paid 
and transferred to them when and so soon as the youngest should 
attain his or her aye of twenty-one years’ 3 (y) ; and directed that, 
after the deceaso of his daughter, tho dividends should bo 
applied for J;he maintenance of the children. At the death of 


(b) Omlow v. South , 1 Eq. Ca. Ab. 295, 
pi. 6; Cruse v. Barley, 3 1*. W. 20: [ lie 
Wrangham's Trust, 1 Dr. & Sin. 358.] 

■ (c) Smell v. Bee, 2 Salk. 415; [seo 
also Bruce v. Charlton, 13 Sim. 05. 
Compare Bromley v. Wright , 7 Haro, 
339, post, p. 841.] 

(it) Cloberry v. Latnpen , 2 Ch. Cos. 
155, 2 Frecm. 24; Stapleton v. Chcalcs, 
2 Vern. 673, Pro. Ch. 317; llarrey v. 
Harvey, 2 P. W. 21; Jackson v. Jack- 
son, 1 Vos. 217. 

[(c) 2 B. P. C. Toml. 254.] It scorns 
that if no interest were made payable 
on tho legacy, tho representative must 
wait until the legatee, if living, would 
have attained his majority; but if it 
carried interest, he would bo entitled 


immediately. See Crirkett v. Dolby , 3 
Vos. 13; Belt ha in v. Filth tan, 2P.W. 271. 

(/) 3 Jur. 577; [sco also Wailley v. 
North, 3 Ves. 304 ; Williams v. Clark, 
4 Do G-. & S. 472; Edmunds v. Waugh, 
4 Drew. 275; Brocklebank v. Johnson, 20 
Bcav. 205; whence it appears that tho 
Court is always anxious to find a gift 
independent of the direction to pay, or 
a direction to set apart a fund for pay¬ 
ment of the legacy. But see Sham v. 
llohbs, 3 Drew. 93. 

(g) This is said to mean “when tho 
youugust child that lives to tho age of 
twenty-one attains that age.” Ford v. 
Baa:tins, 1 S. & St. 328; Evans r. Bil¬ 
king ton, 10 Sim. 412; see Castle v.Eatc, 
7 Bear. 296.] 
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chapter xxv. tho testator, M. had four children, one of whom died before the 
' youngest attained twenty-one. The youngest alone survived M. 

Sir L. Shadwcll, V.-C., held that the four children took vested 
interests in the stock. Thero was, he observed, in the first 
place, a clear gift to all the children in the shape of a direction 
to pay and transfer, followed by another direction to pay and 
transfer, “when and so soon as the youngest of such children should 
attain his or her age of twenty-one years.” 

Suporaddod Words directing division or distribution between two or more 
don^rdfetSl objects a future time, fall under the same consideration as a 
button. direction to pay; and, therefore, where they are engrafted on a 
gift, which would, without these superadded expressions, confer 
an immediate interest, they do not postpone the vesting. Thus, 
a bequest to A. and 13. of 3,000/., Navy £5 per cents, and all 
dividends and proceeds arising therefrom, to be equally divided 
between them, when they should arrive at twenty-four years 
of age, has been held to vest tho stock immediately in the 
legatees (h). 

[The same rulo prevails where payment is in terms postponed 
until the testator’s debts ore satisfied (i), or his assets realized (A*), 
or an outstanding security is got in (/), or until certain real 
estate is sold (/»), or money directed by the will to be laid out 
in the purchase of land is so laid out («). And an immediate 
gift to several is not made contingent by a superadded direction 
for distribution between them equally as three barristers should 
think fit, tho discretion not extending to authorize any alter¬ 
ation in the extent of the interests given to tho logatees (o). 

thaTthowords ^ courso hnmatorial whether the gift precedes or 

of division follows tho direction to pay. Therefore, where a testator bc- 
ofgift th0S ° T^hod a sum m °noy to trustees, in trust for fyis daughter 
for lifo, and after her death in trust to pay the same unto or 
between or amongst all and every tho children of his daughter, 
as and when they should respectively attain tho age of twenty- 
one, shore and share alike, “ to whom I give and bequeath the 


(h) May v. Wood, 3 B. C. C. 471. 

[(i) Small v. Wing, 6 B. P. 0. Toml. 
6G. 

(k) Gaskell v. Ear man, G Ves. 150,11 
Vos. 489. Tho position in the text 
seems to be warranted by Lord Eldon's 
observations in this case. The case 
itself was an oxtromely special one. 
fl) Wood v. Penoyre, 13 Ves. 325 a. 
(mi) Stuart v. Enters, 6 Ves. 629, n.; 


and see Tily v. Smith, 1 Coll. 434; 

(«) Sitwell v. Bernard, 6 Ves. 622 ; 
see also Euteheon v. Mannington, 4 B. C. 
C.401,n., 1 Ves. jun. 365; Entwistle v. 
Markland, 6 Ves. 628, n.; Whiting v. 
Force, 2Beav. 671; Lucas v. Carline, ib. 
367; Re Dodgem's Trust, 1 Drew. 440. 

(o) Kavanagh v. Morland, cited by 
Wood, V.-C., in Madditon v. Chapman, 
4K.&J. 716. 
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[same accordingly,” Lord Cottcnham held the legacy vested in chapter xxv. 
the children on their birth (p). 

But if it is clear from the language of the will that the attain- Tho rulo 
ment of a certain age is made a condition precedent to the vest- cfcarcon* 
ing of a legacy, such legacy will be contingent notwithstanding intott ‘ 
a gift of the legacy distinct from the direction to pay; so that a 
gift to A., to be paid in case he attained the ago of twonty-ono 
and not otherwise , is contingent upon A.’s attaining that ago (q). 

So, where a testator clearly expressed his intention that tho 
benefits given by his will should not vest till his debts were 
paid (r), or until a salo directed thereby should be completed (s), 
or until assets in a foreign country should be actually remitted 
to the legatee ( t ), tho intention was earned into execution, and 
the vesting as well as payment was held to bo postponed (/f). 

And in all cases where] tho payment or distribution is deferred Legncyiuun- 
not merely (as in the cases noticed above) until tho lapse of a cortftmovGIlt - 
definite interval of time, which will [or ought to] certainly 
arrive, but until an event which may or may not happen, tho 
effect, it should seem, is to render tho legacy itself contingent. 

This distinction was recognized in Atkins v. lliecocks (x), whero 
a sum of 200/. w r as bequeathed to A., to be paid at her marriage, 
or three months afterwards, provided sho married with consent; 
and Lord Hardivicke held that A. having died unmarried, her 
representative was not entitled to tho legacy. 

It should seem, too, that, whero the only gift is in tho direc- Rulo whero 
tion to pay or distribute at a futuro ago, tho caso is not to bo ^inTlm di-* 
ranked with those in which tho payment or distribution only is n ^ tio £ c to 
deferred, but is one in which time is of the essence of tho gift. ^ 


[(p) Be Bartholonietr, lMae. &G. 354; 
ana see Livesmj v. Livescy, 3 Buss. 287, 
542; King v. Isaacson, 1 Sm. & G. 371. 

(g) Knight v. Catnetvn , 14 Ves. 330; 
Lister v. Bradley , 1 Hare, 10; Heath v. 
rerry, 3 Atk. 101. See also Hunter v. 
Judd, 4 Sim. 455. 

M Bernard v. Momtague, 1 Mer. 422. 
(*) JSltcin v. Elwin, 8 Vcs. 646; 
Eaulkencr v. Hollingsworth, cit. ib. 558. 
It) Law v. Thompson, 4 Russ. 92. 

\u) But not necessarily to tho timo 
when tho debts have been actually paid, 
or tho sale completed; for tho Court will 
inquire when thesepurposes might, in 
a due courso of administration, have 
been effected, and consider the legacies 
vested from that period. See the eases 
cited above, and see Small v. Wing, 5 B. 
P. G. Toml. 74; Astlcy v. E. of Essex, 
L. R., 6 Ch. 898. In Birds v. Askey, 


24 Beav. 615, where there was a resi¬ 
duary gif t, “after satisfying tho trusts’ ’ 
of tho will, to A. if then living ,—one of 
the trusts being in favour of A. himself 
for life,—and it was decided that this 
meant if A. wus living after provision 
had been made for the due execution of 
the will, tho M. R. held that this was a 
duty which fell on tho executors imme¬ 
diately on tho testator’s decease, and 
that the residue vested in A. at that 
time.] 

(r) 1 Atk. 500; [and see Ellis v. 
Ellis, 1 Sch. & Lef. 1; Morgan v. Mor¬ 
gan, 4 De G. & S. 101. Compare] Booth 
v. Booth, 4 Vcs. 399, post, s. 7 : [and 
West v. West, 4 Gif. 198 (legacy on 
marriage with consent of guardians was* 
construed to require consent only to 
marriage under age).] 



PDF Compressor Pro 


840 


CHATTEB XXV. 


Effect whero 
payment is 
postponed for 
convenience 
of fimd. 


DEVISES AKD BEQUESTS, 

Thus, in a leading case (y), where a testator gave certain roal 
and personal property to trustees, upon trust, in a certain event, 
to pay, apply, and transfer the same unto and amongst all and 
every the brothers and sisters of It., share and share alike, upon 
his, her or their attaining twenty-fire , if a brother or brothers , 
and if a sister or sisters , at such age or marriage with consent ; 
and the trustees were authorized to apply the rents, profits, and 
interest, or so much as they should think proper, for the main¬ 
tenance of such brothers and sisters in the mean time. Sir W. 
Grant , M. R., held that this was not a case in which the enjoy¬ 
ment only was postponed; the direction to pay was the gift, 
and that gift was only to attach to children that should attain 
twenty-five. 

So, where (s) a testator loft for his wifo’s use certain fumituro, 
&c., adding, “ which I desire may be distributed amongst our 
children, on the youngest attaining twenty-one years, at her and 
my executor’s discretion; such part being nevertheless reserved 
for her own uso as may bo thought convenient, and at her death 
to be distributed as above directedSir J. Leach , V.-C., on the 
principle above stated, held, that children who died [infants («)] 
before the youngest attained twenty-one, took no interest. 

But even though there bo no other gift than in the direction 
to pay or distribute in futuro; yet if such payment or distribu¬ 
tion appear to be postponed for the convenience of the fund or 
property, the vesting will not bo deferred until the period in 
question. Thus, where a sum of stock is bequeathed to A. for 
life; and, after his decease, to trustees, upon trust to sell (b) and 
pay and divide the proceeds to and between C. and D., or to 
pay certain legacies thereout to 0. and D.; as the payment 
or distribution is evidently deferred until the decease of A., for 


(y) Leake v. Robinson, 2 Mer. 363; 
[.Meredith v. Tooke, Hov. Sup. Ves. jun.' 
324; Murray v. Tanercd 10 Sim. 4C5; 
Mair v. Quilter, 2 Y. & C. C. C. 465; 
Houghton v. Jams, 1 Coll. 26; Walker 
v. Mower, 16 Bcav. 365; Gardiner v. 
Slater, 25 Beav. 609; Locke v. Lamb, 
L. R., 4 Eq. 372. By the position in 
tlio text it is not to bo understood, that 
the gift of a legacy under the form of 
a direction to pay at a future time, or 
upon a given event, is less favourable 
to vesting than a simple and direct bo- 
quest of a legacy at a liko futuro time, 
or upon a like evont; but that a dis¬ 
tinction is to bo taken between theso 
two cases on the ono hand, and the cose, 
mentioned above, of a gift of a legacy, 


with a snperadded direction to pay at a 
futuro time, or upon a given event, on 
the other hand. Per Wigram , V.-C., 
2 Hare, 17,18. Still a direction to pay 
may help with other indications to show 
that the legacy is intended not to vest 
till payment, per Jessel, M. R., 6 Ch. 
D. 246.] 

(s) Ford v. Rawlins, 1 S. & St. 328. 

[(a) See Leaning v'. Sherratt , 2 Hare, 
14, Btated post. 

(6) Such sale is generally intended 
only to facilitate thedistribution, Brom¬ 
ley v. Wright, 7 Haro, 225; Bay v. Bay, 
1 Drew. 569 ; Jiayley v. Bishop, 9 Ves. 
6 ; Barker v. Somrby, 1 Drew. 488, 17 
Jur. 752; Hodges v. Grant, L. R., 4 Eq. 
140. 
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the purpose of giving precedence to liis life interest, the ulterior 
legatees take a vested interest at the decease of the testator (r). 
[This doctrine prevails as well in gifts to a class (d) as to in¬ 
dividuals. 

Thus, in Blamire v. Gehlart (e), a testator bequeathed to his 
nephew A. 200/. consols at his (the testator’s) wife’s decease, and 
made her his residuary legatee; and Sir W. Grant , M. It., held 
that A.’s legacy vested immediately on the testator’s death, the 
wife, as residuary legatee, taking a life interest in that stock, so 
given to A. 

So, in Cousins v. Schroder (/), where a testator gave his real 
and personal property to his wife, for heir life, and directed that, 
at the end of twelve months next after his death, 1,000/. should 
ho invested in the names of trustees, in trust to pay tho dividends 
to his daughter for life, and upon her decease to divide tho capital 
amongst all the children of his daughter as they should attain the 
ago of twenty-one; and he directed, that at the end of twelve 
months next after the decease of his wife, the further sum of 
1,000/. should bo laid out for tho benefit of his daughter and her 
children upon the like trusts as the first 1,000/.; SirZ. Shailtrcll , 
V.-C., hold that if the children lived to attain twenty-one they 
wero capablo of taking both sums of 1,000/., although they died 
before tho time of payment. 

Again, in Bromley v. Wright (jf), a testator devised his real and 
personal estate to trustees, in trust for his wife for life, and after 
her decease, in trust within or at the expiration of ten years from 
her decease, or from his own decease if he survived her, to sell and 
convert, and to invest tho proceeds; the income of tho fund so 
produced, and the rents and profits until the sale, to bo held on tho 
after-mentioned trusts. The testator then gave to A. an annuity 
of 100/., for the term of ten years after the decease of the survivor 
of himself and his wife, for the use of A. and B., and in case of 


[(c) Hallifax v. Wilson , 16 Ves. 171; 
Chaffers v. Abell, 3 Jur. 678 ; Watson 
v. Watson, 11 Sim. 73; Baynes v. Pre- 
t-ost, 8 Jur. 606; Packham v. Gregory, 4 
Hare, 396 ; lie Wilson, 14 Jur. 263; 
Salmon v. Green, 11 Beav. 463; Homer 
v. Gould, 1 Sim. N.S. 641; Marshall v. 
lkntley, 1 Jur. N.S. 786; Strother v. 
Button, 1 Dc G-. & J. 676; Be Bright's 
Trust , 21 Beav. 67; Jf ‘Lachlan v. Taitt, 
28 Beav. 402. 

let) Smith v. Palmer, 7 Hare, 226. 

(c) 16 Vea. 314 ; ace also Medlicott v. 
Boms, 1 Vcb. 207. 


(/) 4 Sim. 23. 

(g) 7 Hare, 334. But see Beck v. 
Burn, 7 Beav. 492; Chevaux v. Aishihic, 
13 Sim. 71 ; Davidson v. Procter, 19 L. 
J. Ch. 396, which appear to bo undia- 
tinguishable from, aud inconsistent 
with, tho other cases. Beck v. Burn 
was doubted by Kindcrsley, V.-C., in 
Parker v. Sower by, 17 Jur. 762 ; and by 
Bomilly, M. B., in Adams v. Bobarls, 
26 Beav. 658; and though constantly 
citod, appears never to have been fol¬ 
lowed. 
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CHUTES XXV. 


Occurrence of 
now words of 
gift. 


Gift seem* 
ingly coiitin* 
gont vested 
by gift of 
intermediate 
interest. 


DEVISES AND BEQUESTS, 

[tho decease of either of them, then for the survivor; and at the 
expiration of the term of ten years, he gave to A., if then living, 
2,000/., hut if she should he then dead, to B., and the will con¬ 
tained a gift of the residue. A. and B. survived the testator, and 
both died before the expiration of the ton years; it was held by 
Sir J. Wigram , V.-C., that the legacies of A. and B. were vested; 
observing that the words of contingency were obviously intro¬ 
duced with a view to provide for a case between A. and B., and 
not between them and tho estate: the postponement of the legaoy 
was for the convenience of the estate, and was not personal to tho 
legatees (A). 

A gift over in case of the legatee’s death before the period of 
distribution will not generally prevent tho application of this 
doctrino (*).] 

On the samo principle, the mere introduction into an ulterior 
gift of now words of disposition has no effect in postponing tho 
vesting. Thus, where a testator bequeaths personalty to trustees, 
in trust for A. for life, adding, “ and after her decease, then I 
give,” &o., theso words do not postpone the gift to tho posterior 
legatee until the decease of A., but merely show that that is tho 
period at which it will take effect in possession (A). 

So, where a legacy is given to a person if, or provided, or in 
case, or when, (for it matters not which of theso words is used (/)), 
ho attains the age of twenty-one years (»»), or marries («), though 
such legacy standing alone and unexplained would clearly bo 
contingent, i. e. would be liable to failure in case of the legatee 
dying before the prescribed age or event; yet if tho interest 
accruing in tho interval between the death of the testator add the 
future period in question is appropriated to the benefit of the 
legatee, it is held, in analogy to the doctrine of Boraston's case (o), 
that the words of futurity and contingency refer to the possession 
only, and that the gift amounts, in substance, to an absolute 
vested legacy, divided into two distinct portions or interests for 
the purpose of postponing, not the vesting, but the possession 
only. Thus, in Hanson v. Graham {p), where A. gave to his 

[(A) Compare Fan v. Farr, 1 My. & 425.] 

K. 647, where, on a bequest of residue (k) Benyon v. Maddison , 2 B. C. C. 75. 

to be settled on A., so as. to “devolve” (() 6 Ves. 243. 

in case of her death on her children, (m) Atkinson v. Turner, 2 Atk. 41; 

and if she should have nano, then that Knight v. Cameron, 14 Ves. 380. 

site should bequeath it as she thought 'n) Elton v. Elton, 3 Atk. 504. 

fit, it was held, that only those children Jo) Ante, p. 805. 

who survived A. wore entitled. ,p) C Ves. 230. 

(i) Shrimpton v. Shrimpton, 31 Bear. 
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grandchildren B., C., and D., 500/. £4 per cent. anns. a-piece, otattbiixxv. 

when they should respectively attain their ages of twenty-one 

years, or day or days of marriage, which should first happen 

with consent, and directed that the interest of the said Bank 

anns. should he laid out for the benefit of the grandchildren till 

they should attain their respective ages of twonty-one years, or 

day or days of marriage; Sir W. Grant , M.R., after a full and 

able examination of the authorities, held, on the principle abovo 

stated, that the legacies vested at the death of tho testator. 

So, in Lane v. Qoudge (q), whero A. bequeathed certain £3 per 
cent, consols to L. for his (L.’s) second daughter, that he should 
have horn, for her education till she should attain tho age of 
twenty-one years; and, after she should attain to the said ago of 
twenty-one years, the testator gave tho said interest to her and 
her heirs for ever, she being christened Z. The second daughter 
was ohristened Z., and was held to ho absolutely entitled, though 
Bhe died at the ago of sovontccn (>■). 

[So, where (#) a testator bequeathed to each of his daughters 
1,800/. to bo paid upon their respective days of marriage, subject 
to cortain conditions in the will mentioned, together with interest 
from the time of his decease; Lord Clare , C. Ir., held that tho 
legacies were vested. And, in Vizc v. Stone// (/), Sir E. Sugdcn , 


(q) 9 Vcs. 225; see also 7 Vos. 421 ; 
[2 Freem. 24 ; Pro. Ch. 317 ; 13 Sim. 
418; 1 Coll. 281; 2 Sm. & Gif. 212; 
2 J. & H. 122.] 

(>•) See also Love v. L' Estrange, 5 B. 
r. C. Toml. 59; [Boulton v. Fileher , 29 
Beav. G33 ; Bird v. May bury, 33 Beav. 
351; Ifardcastle v. Hardcastle, 1 II, & 
M. 405; lteBeck's Trusts, L. B., 16Eq. 
221]. * Compare these cases with Bats- 
ford v. Kebbell, 3 Vcs. 363, where A. 
bequeathed to J3. the dividends, which 
should become due after her death, 
upon 500/. 3/. per cents., until ho 
Hhould arriro at the full age of thirty- 
two years, at which time she directed her 
executors to transfer to him the princi¬ 
pal sum for his own use. Lord Lough¬ 
borough held, that the legacy failed by 
tho death of E. under thirty-two; ob¬ 
serving, that the testatrix had drawn 
a clear distinction between the divi¬ 
dends and tho capital. See also [Bil¬ 
lingsley v. 7 Fills, 3 Atk. 219;] Salisbury 
v. Head, 12Ves. 75; Ford v. Rawlins, 1 
S. & St. 328, ante, p. 840. These cases 
have been commonly considered as de¬ 
cided on the principle, that, where tho 
interest or dividends alone aro the sub¬ 
ject of bequest until a particular time, 
and the principal is then, for the first 
time, to oo taken out of it, the inter¬ 


mediate gift of the interest or dividends 
will not vest the capital: 1 Rop. Log. 
p. 681, White’s ed. ; [Spencer v. Wil¬ 
son, L. R., 16 Eq. 501]. It must not 
too readily bo assumed, however, that 
any given caso falls within tho princi¬ 
ple, as the Courts have evinced no great 
inclination to extend it; and, in truth, 
in some of tho cases of this class, tho 
difference of expressionwasveryslight. * Gift of in- 
[And in Westwood v. Southey, 2 Him. tereat followed 
N.S. 192, Kimlersley , V.-C., denied tho by gift of 
existence of any such principle. It was principal: 
(suggested by Arden, M. R., 3 Ves. 367, Batsford v. 
that Batsford v. Kebbell was to bo rc- Kebbell . 
fared to tho circumstanco that tho 
gift of principal was postponed to a 
more advanced age than that at which 
the law would put tho legateo in pos¬ 
session. Such a postponement is of 
courso ineffectual after twenty-one, if 
the legacy is vested. But this distinc¬ 
tion has not been recognized. Wood, 

V.-C., lays it down as clear, that a gift 
of income until twenty-five, with a gift 
of principal at that age, vests at once, 

L. R., 3 Eq. 320. 

(«) Keily y. Monck, 3 Ridg. F. C. 

206 . 

(/) 2 D. & Wal. 659, 1 D. & War. 

337.] 
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OHAPTEB XXV. 


Gift of tho 
whole in¬ 
terest favours 
vesting. 


DEVISES AND BEQUESTS, 

[C. Ir., so decided the same point,—“Alegacy,” he said, “ cannot 
he more or less contingent: the law recognizes nothing between 
a contingent and a vested legacy.” Therefore, whatever the 
nature of the event, a gift of the intermediate interest has always 
the same effect.] 

A gift of interest, eo nomine, obviously is difficult to be recon¬ 
ciled with the suspension of the vesting, because interest is a 
premium or compensation for the forbearance of principal, to 
which it supposes a title; and it makes no difference that it is 
directed to be applied for maintenance («). But a mere allow¬ 
ance for maintenance out of, and of less amount than the interest, 
has, it seems, no such influonce on the construction (x). [And 
a discretionary trust to apply for maintenance the whole of the 
interest, or so muoh as the trustees think fit, has generally been 
considered and held to be equally ineffectual (y). It is still only 
a gift, of so muoh as is required for maintenance; and tho un¬ 
applied surplus, if any, will not belong to tho legatee, but will 
follow the fate of the principal (s). It would be otherwise if tho 
trust could bo construed as a gift of the whole interest, at all 
events: and in Fox v. Fox (a), Sir G. Jessel did so construe it, 
and consequently held the legacy to bo vested, “ aud not the less 
so because there was a discretion to apply loss.” But, whatovor 
may bo thought of this construction, it is inapplicable where tho 


(w) Fonncrcau v. Fonncrcau, 3 Atk. 
645; Jloath v. Hoath, 2 B. C. C. 3. Seo 
also 1 Buss. 220; I Tumi. 18; [1 Hare, 
10; 3 De G. & J. 105 ; 3K.&J. 503; 
1II. &M. 411; 29 Beav. 604; 31 Beav. 
425; L. K., 19 Eq. 28G. Taylor v. 
Bacon , 8 Sim. 100, and Me Ashmore's 
Trusts, L. B., 9 Eq. 99, are contra. In 
tho latter case, James , V.-C., relied ou 
Fulsford v. J fun ter, 3B. 0.0.416, which 
has generally (see 2 Mer. 386) been 
considered an authority only for tho 
position for which it is cited below 
n. (x). The report is obscure; but it 
is very improbable that Lord Thurloto 
(whose decision it is, but of which there 
seems to bo no entry inB.L.), intended 
to overrule liiB own previous decision 
in Hoath v. Hoath , 2 B. C. C. 3, where 
he held that “giving the interest for 
maintenance 'was precisely the same 
thing” as giving tho interest gimpli- 
oitcr. The previously established rule 
was recognized in Fox v. Fox, L. B., 
19 Eq. 286.] 

. {x) l'tdsford v. Hunter, 3 B. C. C. 416; 
see Leakey. Robinson , 2 Mer. 387. 

[(y) Leake V. Robinson , 2 Mer. 363, 


(s) Seo judgment of Wood, V.-C., 
Re Sanderson's Trusts, 3 K. & J. 507, 
508, 509. 

la) L. B., 19 Eq. 280, relying on 
Harrison v. Grimwvod, 12 Beav. 192, 
where, however, the trust for mainten¬ 
ance (during part of the interval) was 
only one of several combined grounds 
for tho decision. Fecks v. Rirkett, 4 
Be G. & S. 105, is open to a similar 
observation, having regard especially 
to tho contrast between the clearly con¬ 
tingent words “children who, &o.” and 
the moro equivocal “as and when,” 
and to the exception of two cliildrcn by 
name—as to which last point sec 1 
Brew. 496; but no reasons arc re¬ 
ported. A dictum of Turner, V.-C., 
in Me Mouse's Estate , 9 Hare, 649, has 
also been sometimes cited to the same 
effect; but it proceeds on a question¬ 
able interpretation of what Lord Ken¬ 
yon said in Wynch v. Wyneh , 1 Cox, 
433, imputing to tho latter the doctrine 
that a gift out of income for mainten¬ 
ance vests a legacy. Tho V.-C.’s de¬ 
cision is referable to other grounds, 
post, p. 848. 
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WHETHER VESTED OR CONTINGENT. 

[surplus is directed to be accumulated and is then blended in one 
gift with the principal (6).] An annual allowance for mainten¬ 
ance, [although equal in amount to the interest, will not, unless 
given as interest upon the legacy, make the legacy vested: the 
gifts are perfectly distinct, and the title to the annual allowance 
actually given could not be affected by the interest on the legacy 
not amounting to so large a sum (i). 

In Dams v. Fisher (rf), where a testatrix bequeathed her 
residuary personal estate in trust for A. for life, and after his 
death in trust for his children, as they severally attained tho age 
of twenty-five years, tho income to bo applied hij their guardians 
during their respective minorities for their maintenance; Lord 
Langdalc , M. It., thought that although thero was no distinot 
gift of the interest yet that such a gift was to be implied from 
tho direction to apply it during minorities. “ The inference or 
implication,” he said, “ arises from the direction to apply the 
interest; and, although the direction is limited to tho minorities, 
it is not nooossary, or I think roasonablo, to limit the inference 
or implication in like manner, or to tho mere time to which the 
direction applies. At that time the mode of enjoymont ex¬ 
pressly directed will cease, but I do not think that it is there¬ 
fore to bo concluded that there is to bo no enjoymont.” lie 
therefore held that on this ground alone tho children would 
have taken vested interests. But tho case did not rest entirely on 
this ground (e ); and even if it did, it would not be an authority 
that a gift of interest arising during a part only of tho interval 
before the time of payment vests the legaoy. There are dicta 
opposed to such a doctrino (/); and in the cose itself a gift of 
interest during the whole interval was (as will have been seen) 
supplied by implication (g), a construction which might often 
bo found convenient to fill up a gap in such cases. 

A gift of the interest operates as well whore the legacy is to 
a olass, as where it is to an individual (//), provided that each 
member of the class has a distinct titlo to the interest of his .own 


[(4) Re Grimshaw's Trusts , 11 Cli. D. 
40(3. See Knight v. Knight , post, j>. 
847. Secus if the case eomea within 
Saunders v. Vantier, Or. & Ph. 240, post. 

(e) Watson v. Hayes, 6 My. & G. 125; 
and aeo Livesey v. Livcsey , 3 Buss. 287. 

(rf) 5 Beav. 201. In Milroy v. Mil- 
roy, 14 Sim. 48, the word “minority” 
was held to mean the whole interval un¬ 
til the youngest child attained twenty* 
five. See Maddison v. Chapman, 4 K. 


& J. 709, 3 De G. & J. 536,; Lloyd v.. 
Lloyd, stated next page. 

(e) Seo 8. 6’., post, s. 7. 

(/) Per Wood, V.-C., L. R., 3 Eq. 
321; per Romilly, M. R., 31 Beav. 302. 

(g) In Tathani v. Vernon, 29 Beav. 
604, this was so expressed, viz. a gift 
to children at twenty-five, with gift of 
interest “in the meantime,” for their 
maintenance “ during minority.” ' 

(h) See references, p. 844, u. («). 
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CHAPTER XXV. 


Gift of in¬ 
terest for 
tho wholo of 
the interme¬ 
diate timo 
implied from 
direction how 
to apply it 
during part 
of tho timo. 


Gift of in¬ 
terest operates 
on legacy to 
a class. 
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CHAPTEE XXV. 


Gift of in- 
terest trill not 
vent the 
legacy -where 
a contrary in¬ 
tention ap¬ 
pears. 


DEVISES AND BEQUESTS, 

[shore. But where the interest is given os a common fund for 
the maintenance of all the members of the class, until all have 
attained the prescribed age, it does not vest the legacy. Thus 
in Lloyd v. Lloyd (i), the testator devised lands to trustees upon 
trust for his daughter for her life, and after her death upon 
trust to apply the rents “ for and towards the maintenance, edu¬ 
cation and benefit of all and every the child and children of his 
said daughter during their minority, and when and as soon as 
all suoh children, if more than one, should have attained the age 
of twenty-one years, upon trust to sell the lands, and pay the 
money arising therefrom to and amongst all and every such 
child or children, share and share alike, if more than one, and 
if but one then the whole to such only child.’* Sir W. P. Wood, 
V.-C., treated it as settled that a gift in that form, without the 
gift of income, vested only in such as attained twenty-one (j ). 
Then, did the gift of income vest it sooner? He thought not. 
The Y.-C. appears to have read the words “ during their 
minority,” as meaning while any child was under ago, so that 
a child having attained twenty-one still continued entitled to a 
share of inoome; and he thought it was plain tho testator nevor 
intended that on a child dying under twenty-one, its represen¬ 
tatives should receive its share of income until all attained 
twenty-one, and that this view took it out of tho rule in 
Hanson v. Graham , that shares were vested when all interme¬ 
diate interest and profits were given to tho legatees. 

But although the gift of corpus be in this form, yet if the 
intermediate incomo be given direct to tho children until the 
youngest attains twenty-one, no common fund is created; each 
child is entitled to the incomo of his own sharo of corpus, the 
gift of which is consequently vested (k). 

However, a testator is not to be deniod the power of giving 
interest without vesting tho legaoy, if such be his intention. 
Thus, in Me Bullet/s Estate (/), where residue was bequeathed in 
trust for A. for life, and after her death “ to be paid to her sur¬ 
viving children in equal shares, as soon os they shall come to tho 
ages of twenty-two years respectively, and not to go to their heirs 
or assigns or to any other person or persons on any pretence what- 

[(*) 3 K. Sc J. 20; and seo Vorley v. tees have power to exdude some of the 
Richardson , 8D. M. & G. 126,129,130; class from all maintenance, Re Barn - 
Re Hunter't Trusts, L. R., 3 Eq. 298; thaw's Trust, 16 W. It. 378. 

Raven hill y. Bavenhill, 6 W. B. 18; (J ) See Leeming r. Shetratl, 1 Drew. 

Bickford v. Chalker, 2 Drew. 327; and 488, at the end of this chapter, 
per Sir J. Romilly , Sanders v. Miller, It) Re Grove's Trusts, 3 Gif. 675. 

25 Bear. 166. A fortiori if the trus- (/) 11 Jur. N. S. 847.] 
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[soever; that is to say, the share of each child which may die after 
the death of A. and before it arrives at the age of twenty-two 
years shall go among the others who may arrive” at that age; 
“ and if any of the said children shall he under twenty-two after 
the death of A. then my will is that only the interest of tho 
share of such child shall he paid to it or for its benefit until it 
arrives at the age of twenty-twoit was held hy Stuart , V.-C., 
and on appeal hy K. Bruce and Turner, L.JJ., that only those 
children who attainod twenty-two wore intended to share.] 

Whore M tho principal and interest are so undistinguishahly 
blended in the bequest that both must vest, or both be con¬ 
tingent, of course no argument in favour of the vesting of the 
principal can be drawn from tho gift of the interest. Thus, 
where a testator gave to each of tho daughters of K., as soon as 
they attained the age of twenty-one years, tho sum of 200/., 
with interest at the rate of 51. per cent, per annum, Sir J. Leach, 
V.-C., held that there was no gift either of principal or interest 
until the daughter attained twenty-one. 

But the construction which suspends the vesting of the intorost 
as well as the principal, inconvenient as it evidently is, will not 
be adopted, unless the intention bo vory clear. Thus, in Breedon 
v. Tugman (n), where a tostator bequeathed one third of his 
personal property to his wife; another third to his son, to be 
laid out in an annuity; and tho other third to his daughter, 
adding, “ and in caso of my decease, to havo tho interest therein 
and principal when she arrives at the age of twenty-five years; ” 
it was contended that the words “ in case of my dcceaso,” im¬ 
ported contingency, and which, as in Knight v. Knight, extended 
to the intorest as well as the principal, and that neither of thorn 
was vested until the age of twenty-five; but Sir J. Leach, M.lt., 
said that thirf was plainly an absolute gift to tho daughter, and 
that the payment only was postponed; tho tostator meant not 
to qualify or restrict the nature of tho previous gift, but to dis¬ 
tinguish between the time when she was to receive tho intorost, 
and tho time when she was to receive the principal. 

So a direction subjoined to a simplo bequest of stock, that 
the “ interest ” shall be added to tho “ principal ” [or accumu- 


CSAPTERXXV. 


Where vest¬ 
ing of intorcut 
as well as 
principal is 

{ mstponed, 
ogacy con¬ 
tingent. 


(m) Knight v. Knight , 2 S. & St. 490; 
[Re Thruston, 17 Sim. 21; Chance v. 
Chance , 10 Beav. 572; Morgan v. Mor¬ 
gan , 4 De Q. & S. 164. Butcher v. 
Leach, 6 Beav. 392, is, perhaps, refer¬ 
able to this principle: sed qu.] 


(n) 3 My. & K. 289. This is the 
csbo of a residue, and therefore may 
seem to belong to the next section; but 
as the ground of decision seemed to 
connect it with Knight v. Knight , it has 
been stated here. 
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OHATTEBXXV. 


Effect where 
apparently 
contingent 
gift must be 
severed from 
the estate im¬ 
mediately. 


Rule in Jio- 
rattan's case 
applies to per¬ 
sonalty. 


DEVISES AND BEQUESTS, 

[lated] till the legatee attains twenty-one, has been held not to 
suspend the vesting, though there were vague expressions in the 
residuary clause of the testator’s .expectation that the annuities 
(whioh term it was contended, pointed to the interest on the 
legacies) might fall in (o). 

Again, a legacy to he severed from the general estate instanter, 
for the use and benefit of a legatee, is a very different thing from 
a legacy to he severed from the estato only on the happening of 
a particular event. Therefore, in Saunders v. Vautier (p), where a 
testator bequeathed his E. I. stook to trustees upon trust to accu¬ 
mulate the dividends until A. should attain his age of twenty- 
five years, and then to transfer the principal with the accumulated 
dividend to A., his executors, administrators and assigns, abso¬ 
lutely ; it was contended on the authority of Knight v. Knight, 
that the legaoy was contingent on A. attaining the specified age; 
but Lord Cottenham , on the principle stated above, held it vested, 
and decreed payment to A. when he was twenty-one years of age. 

It has also been held that a bequest to a person, if or whon he 
attains a particular age, will be vested if the whole intermediate 
interest, though not given to the legatee himself, is expressly dis¬ 
posed of in the meantime for the immediate benefit or furtherance 
of some other person or objeot. It is only an exception out of 
the whole property meant to vest in the legatee, whose interest 
is, therefore, in the nature of a remainder which vests imme¬ 
diately, and its actual enjoyment only is postponed. This is in 
conformity with the principle of Iforaston’s case (q) i which, 
according to Sir W. Grant , M. B. (r), thero was no ground to 
say ought to have been differently decided if it had ooourred as 
to a pecuniary legaoy. 

Thus, in Lane v. Goudge («), where one of the bequests was to 
L. till his (L.’s) seoond daughter should attain the ago of twenty- 
one years, and after she should attain that age to her absolutely; 
the same Judge held that, supposing the gift to L. was for his 


( 0 ) Stretch v. Watkins, I Mad, 263. 
[See also Blease v. Burgh, 2 Bear. 226; 
Josselyn v. Josselyn, 9 Sim. 63; Bully. 
Johns, Taml. 613; Oppenheimy. Henry, 
10 Haro, 441._ 

(p) Or. & Fh. 240. See also Greet 
v. Greet, 6 Bear. 123; Lister v. Brad¬ 
ley, 1 Hare, 10; Love v. V Estrange, 6 
B. P. 0. Toml. 69, cit. 6 Ves. 248; 
Thruston v. Anstey, 27 Beav. 336; 
Oddie v. Brown, 4 Be G. & J. 185,194; 
Be Rouse's Estate, 9Hare, 649; Dmdas 
v. Wolfe-Murray, 1 H. & M. 425. 80 , 


although in one event the legacy is ex¬ 
pressly given back to residue, j Pearson 
v. Dolman, L. R., 3 Eq. 315. But 
compare Festing v. Allen, 6 Haro, 677, 
and Gotch v. Foster, L. R., 5 Eq. 311, 
suggesting the limits of tho doctrine. 
(q) 3 Co. 16, anto, p. 805. 

0 6 Vos. 247. In Laxton v. Eedle , 
19 Beav. 323, there is a contrary diotum 
Of the M. R., which, however, appears 
unnecessary to the decision of that case. 
(«) 9 Ves. 225. 
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[own and not for his daughter’s benefit (and there was nothing 
but conjecture for a contrary supposition), yet that the daughter 
took a vested interest. 

If the testator has himself subjoined to the gift a declaration 
that it shall vest at a stated period, and if there be nothing in the 
context to show that tho word “ vest ” is to ho taken otherwise 
than in its strictly legal sense, all discussion is of oourse pre¬ 
cluded ; for a legacy oannot vest at two different periods (t). 
but a question generally arises in these cases as to the real 
meaning to bo attributed to the word. If the testator has in 
other ports of tho will treated tho fund bequeathed os belonging 
to the legatee and spoken of his share therein before tho specified 
period (it), or if he has givon over the fund in oaso tho legatee 
dies before the time named without issue, from which it is to bo 
inferred that the legatee is to retain it in every other case (#), 
the natural conclusion is, that the word is to be read as meaning 
“ payable ” or “ indefeasible,” and that the gift is vestod, liable 
only to be divosted on a particular contingency. A gift over before 
the time named, or bofore attaining “ a vestod interost,” sim- 
pliciter, although indecisive perhaps by itself (y), tends strongly 
to the same conclusion (s). Tho possibility of tho logatoe so 
dying, and of his leaving issue, who, if tho legacy is strictly 
contingent and does not devolvo to them from their parent, are 
otherwise altogether (a) or in somo probable event (6) unprovided 
for by the mil, has in these, as in many other cases, furnished a 
powerful motive for adopting a moro liberal interpretation. 
Where, upon the parent so dying, the legacy is expressly givon 
to his issue, this motive is wanting, and tho Court will bo slow to 
depart from the-primary meaning of tho word “vest,” and of 
associated expressions tho ifatural import of which is contin- 


CIUPTEH xxv. 


Effect of an 
express di¬ 
rection -when 
the legacy is 
to “ vest.*’ 


In what cases 
“ vested” 
means “ inde¬ 
fensible” 


In what eases 
literally con¬ 
strued. 


[(*) Glanvill v. Glanvill, 2 Mcr. 33 ; 
Comport v. Austen , 12 Sim. 246; Wake¬ 
field v. Dyott, 4 Jur. N. S. 1098. 

(«) Berkeley v. Swinburne, 16 Siin. 
275 (residue); Foote v. Bolt, 11 Hare, 
' 33 (real estate); Walker v. Simpson, 1 
K. & J. 713; Barnet v. Barnet, 29 Bcav. 
239; Armytage v. Wilkinson, 3 App. Ca. 
355 (” absolute vesting”). 

(x) Taylor v. Frobisher, 5 De G. & S. 
191. Lord Hardwxcke seems to havo 
used the word in this sense in Haughton 
v. Harrison, 2 Atk. 330. 

(y) Glanvill v. Glanvill , 2 Mer. 3$; 
Be Blakemore's Settlement, 20 Bear. 214; 
Be Morse’s Settlement, 21 Beav. 174. 
The lost two cases were upon deeds, 

J.—VOJ.. I. 


and moreover proceeded upon the ques¬ 
tionable distinction drawn by Leach, 
M. R., 3 My. &1C. 411, between a gift 
over under ago, and a gift over under 
ago and without issue. Sec post, p. 
857, n. (y). 

(;) Be Baxter's Trusts, 10 Jur. N. S. 
845. Cf. Bickford v. Brown, 2 K. & J. 
426, where the gift over itself con¬ 
tained expressions favouring tho sus¬ 
pension of vesting, as in Mussel v. 
Buchanan, ante, p. 813. 

(<i) Taylor v. Frobisher, 5 Do G. & S. 
191. 

lb) Be Edmondson's Estate, L. R,, 5. 
Eq. 389. 

3 i 
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chaptbe xxv. [gonoy (e). So, if the will gives the issue the chance of taking 
through their parent, as if the legacy is directed to vest in the 
legatee on his attaining a specified nge, or dying leaving issue (rf). 
A gift of the interest until the arrival of the time named also 
favours the loss strict construction upon principles already ox- 
plained (c). But if the interest is to ho accumulated and paid at 
the same time as the principal fund (/); or if by the context a 
distinction is drawn between the terms “vested” and “pay¬ 
able” (r/), the word “ vest ” must have its proper nieaning. 

Where tho bequest is in the first instance to a restricted class, 
as to children who shall survive A., a direction that the legacy 
shall vest, say, at the ago of twenty-one, will not generally 
enlargo the class, but only impose a further’condition of enjoy¬ 
ment on the class already defined (A). But where the direction 
was that the legacy should vest in “ the children,” thus giving a 
new description without the previous restriction, the restriction 
was held to be neutralized (*). So, where the bequest was to such 
of the children as should attain twenty-five, and it was declared 
that if any child attained twenty-one and died before twenty-five 
his sharo should vest at his death, tho shares were held to vest at 
twenty-one (A-).] 


Vesting of VII. It has been generally thought that a very clear intention 
roedduary be- mus t be indicated, in order to postpone the vesting under a 
residuary bequest, since intestacy is often the consequence of 
Possible as holding it to bo contingent, or, at least (and this is the material 
CTentTtobe* 11 consideration), such may he its cffoct; for, in construing wills, we 
regarded. must look indifferently at actual and possible events. 

Among tho numerous cases which may be cited as illustrative 


He) Rowland v. Tawney, 26 Beav. 67; 
and sec Comport v. Austen, 12 Sim. 246; 
Selby v. Whittaker, 6 Ch. D. 249. 

(j) Re Thatcher's Trusts, 26 Beav. 365. 
(<?) Simpson v. Teach, L. R., 16 Eq. 
208 (“payable” and* “vested” ex¬ 
changed meanings). 

(/) Re Thruston, 17 Sim. 21; see 
also Griffith v. Blunt, 4 Beav. 248. 

{y) Ellis v. Maxwell, 12 Beav. 104; 
see also Tar kin v. llodgkinson, 15 Sim. 
293; Re Thatcher's Trusts, 26 Beav. 
365; Re Colley's Trusts, L. R., 1 Eq. 
496, where tho strict construction was 
assumed. In Sillick v. Booth, 1 Y. & 0. 
C. C. 121, and King y. Cullen, 2 DeGL 
& S. 252, the context gave to the word 
“ vested” in a gift over upon death be- 
foro vesting a sense corresponding to 
tho word “payable” used in the prim¬ 


ary gift. “Paid” was hold to mean 
“ vested” in Martineah v. Rogers, 8 D. 
M. & CL 328. And sometimes whero 
both words occur, they are held to 
be used indiscriminately, Re Baxter's 
Trusts, 10 Jur. N. S. 846. 

See further on the meaning of 
“ vested” in gifts over in case of the 
legatoo dying before attaining a 
“ vested” interest, Ch. XLIX. 

(A) ReTayne, 25 Beav. 656; Re Parr's 
Trusts, 41 L. J., Ch. 170; Bickford v. 
Chalker, 2 Drew. 327; Williams v. Ilay- 
thome, L. R., 6 Ch. 782 (though it was 
residue and another clause became sur¬ 
plusage). 

(i) Jackson v. Dover, 2 H. & M. 209 
(residue). 

(k) Mappin v. Mappin, W. N. 1877, 
p. 207 (residue).] 
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of tlie leaning of the Courts towards tho vesting of residuary chawed xxv. 
bequests, is Booth v. Booth (in), where A. bequeathed the residue 
of his estate to trustees, upon trust to pay the dividends equally 
between his great nioces B. and 0., until their respective mar¬ 
riages, and from and after their respective marriages, to transfer 
their respective moieties. Sir It. P. Arden, M. 11., field that B. 
acquired a vested interest, although she died without having boon 
married; his Honor relying much on the circumstance that it was 
the bequest of a residue. 

So, in Jones y. Mack it min (//), whore a testator gave to trustees 
all his real and personal estate, upon trust for sale, and as to one 
moiety of the produce for the benefit of his daughter A. during 
her life, and after her decease, upon trust to pay to her husband 
B. an annuity of 100/. during his life, and to apply tho remainder 
of the annual income of the said moiety for and towards tho 
maintenance of all and every tho child and children of A., until 
they should severally attain his and their ages or ago of twonty- 
one years, and as to all tho said principal monies or produce of 
the testator’s said real and personal estate as and when they and 
each and every of them should attain his , her , and their respective 


(»») 4 Vcs. 309. [See also West v. 
West) 4 Gif. 108 ; ana] compare Atkins 
v. itieeocks, unto, p. 830; observing 
that there tho bequest was pecuniary, 
and thcro was no gift of the interest in 
tho meantime, [nor any gift over]. The 
disinclination so to construe a will ns 
to make a testator dio partially intes- 
tato, was also admitted in Lett v. linn¬ 
et all, 10 Sim. 112, where, however, tho 
V.-G. considered himself forced into 
this undesirable conclusion by the am¬ 
biguity of the will; the testator hav¬ 
ing, iu a certain event, made a bequest 
of the share of A deceased daughter to 
children then living in such a manner 
as to leave it doubtful whether ho re¬ 
ferred to the period of his own death, 
the death of his wife, or tho happening 
of the contingency. [And see per 
Romilly , M. R., 33 BeaV. 396, which 
may be set against 14 Beav. 461.] 

* Here it may be noticed, that whero 
(as often occurs) life interests aro be¬ 
queathed to several persons in succes¬ 
sion, terminating with a gift to chil¬ 
dren, or any other class of objects then 
living, the word “then” is held to 
point to the period of tho death of tho 
person last named (whether ho is or is 
not the survivor of the several legatees 
for life), and is not considered as refer¬ 
ring to the period of the determination 

3 


of the several prior interests; Archer 
v. Jcyon, 8 Sim. 448 ; [Wollaston's Set¬ 
tlement, 27 Beav. 612; and tho con¬ 
struction is tho same though the per* 
son last named die in the testator’s 
lifetime, (Huey v. Hates, 3 Drew. 319 ; 
and see Jfelhcrinyton v. Oak man, 2 Y. 

& O. O. O. 200; llarrey v. Harm/, 

3 Jur. 049 ; Cain v. Tea re, 7 ib. 507 ; 

JritMicombe v. Muller, 1 Drew. 413 ; 

Cornutek v. Copoits, 17 Beav. 307; dill 
v. Barrett, 29 Beav. 372. Compare 
Gas/all v. Holmes, 3 Have, 438 ; Coult- 
hursl v. Carter, 15 Boav. 421; lie 
Bdyington's Trusts, 3 Drew. 202 ; He 
Deiyh ton's Settled lislatcs, 2 Ch. D. 783 
(where, if “ then” had been referred 
to the lust antecedent, a life-estate just 
beforo given to tho widow would havo 
been defeated). Iu Ileus many. Bear sc, 

L. It., 7 Ch. 275, the words “then 
living” occurred iu two distinct gifts 
to childreu of A., ono of au original *Word 
share, the other of an accruing share, “thou,” to 
and followed iu the one case the men- what period 
tion of one event, in tlio other tho it refers, 
mention of another event; but tlio 
same class of children were held by 
James, L. J., entitled to both gifts on 
the ground that ‘ ‘ it would bo unreason - 
able to givo tho words a different mean¬ 
ing” in the two clauses.] 

(n) 1 Russ. 220. 

i 2 
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After clear 
immediate 
grift, vesting 
not postponed 
by equivocal 
terms. 


But subse¬ 
quent words 
may be ex¬ 
planatory 
wlierc the 
preceding are 
ambiguous. 


age or ages of ticenty-onc years , in trust to pay and dispose of the 
same unto and amongst all and every such child and children. 
A. had two sons, both of whom died under twenty-one, and Lord 
Gifford , M. R., held that they respectively acquired vested in¬ 
terests ; adverting to the fact of its being a residuary bequest, 
and that the yearly income was given to the children until the 
prescribed age. 

It seems that whore tho testator first gives the residue in terms 
which would, beyond all question, confer a vested interest, the 
addition of equivocal expressions of a contrary tendency will 
not suspend the vesting. Thus, where (o) A. by his will gave 
unto the children of his sister the wholo of his real and personal 
estate (subject to cortain legacies), and afterwards expressed his 
desire that the children should be educated with the yearly in¬ 
terest of whatever portion of his estate might fall to eaoh child’s 
lot or shore, and such portion not to he otherwise claimed or inherited , 
directly or indirectly , until the children arrived at the age of twenty - 
two years , whether married or single—Sir R. P. Arden, M. E., 
held that tho subsequent vague words were not sufficient to con¬ 
trol tho prior clear words; but the meaning was, that tho legacy 
should bo absolute, and that tho legatees should not havo the 
command of the principal till the ago of twenty-two; and he laid 
somo stress on tho fact of the intorost being given for main¬ 
tenance. 

So, where (^) a testator, after disposing of his real and per¬ 
sonal estato in strict settlement, added that none of the devisees 
should take or come into possession before the ago of twenty-five, 
this was held to refer to tho actual possession only, and not to 
postpone the vesting. 

But whore the terms of tho original gift in favour of a olass are 
ambiguous in regard to the period of vesting, a clear intention to 
suspend the vesting, manifested in carrying on the gift to the 
class in the event of its consisting of a single object, will be de¬ 
cisive of tho construction; as it is hardly supposablo that the 
testator could moan to creato a difference of this nature between 
a plurality of objects and an individual object. Thus, where (q) 


(o) Dodson v. Hay, 3 B. 0. C. 404 
—409. See also Stretch v. Watkins, 1 
Mad. 253; [Brocklebank v. Johnson, 20 
Beav. 205; but sco Slum v. llolbs, 3 
Drew. 93.) 

(j») Montgomerie v. Woodley, 5 Ves. 
622. [It is not competent fur a testa¬ 
tor to defer the receipt by the legatee 


of a legacy absolutely vested in him 
beyond tho age of legal majority; Jte 
Jacob's will, 29 Beav. 402; Gosling v. 
Gosling, Johns. 265.) 

(j) Judd v. Judd, 3 Sim. 525 ; [see 
also Tracey v. Butcher, 24 Beav. 438 ; 
Knox v. Wells, 2II. & M. 674 (as to tho 
children surviving their father James); 
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A. gave the residue of his estate, real and personal, to trustees, cnAiTEBxxv. 
as to one-third, in trust for his daughter S. for life, and after her ~— 
decease for the child or children of his said daughter, if more 
than one share and share alike, to he paid, assigned and trans¬ 
ferred to them by his trustees upon thoir respectively attaining 
the age of twenty-five years; but in easo S. should leave but ono 
child her surviving, then the whole of such one-third part should 
become the property of such only child upon his or her attaining the 
age of twenty-five years , and bo transmissible to his or her heirs, 
executors or administrators; and in case his said daughter should 
leave no child her surviving, or in case she should leave a child 
or children who should not attain the age of twonty-fivo years, 
then over. Sir L. Shad well, V.-C., held that the gift, in case the 
daughter should leave ono child only hor surviving, was clearly 
contingent on that child attaining the ago of twenty-five ; and 
the same construction, ho observed, must bo put on the gift, in 
case she should loavo more than one. 

[The samo argument would, without doubt, apply to a case 
whero the ambiguity existed in the gift to the single object, the 
original gift in favour of the class being clearly conditional. But 
whero no such ambiguity exists, it is of course not allowable, by 
inference from tho collective gift, to import a contingency into 
tho gift to tho individual. This were to add words to tho will, 
not to explain terms already existing in it; a courso not war¬ 
ranted by tho apparent singularity of the distinction made by 
tho testator (/•). 

King v. Isaacson {s) was the converse of Judd v. Judd ; tho 
question being, whether a clearly vested bequest to the single 
object imparted its own nature to ambiguous expressions con¬ 
tained in the prior gift to tho class, when consisting of many. 

The testator gave tho residue of his real and personal estate to 
trustees, in trust, as to two-thirds of the annual proceeds, for A. 
for life, and as to tho remaining ono-third, in trust for B. for her 
life; and in trust, after the deceaso of A. and B., or either of 
them, to convey, pay, assign, transfer and moko ovor all tho 
residue, in the shares following, i. e., upon tho decease of A., to 
oonvey, &c., two-thirds unto and among all and every the child 
or children of A. as and when they should severally attain twenty- 
one, as tenants in common; and if there should bo but one child 

[Madden v. Ikiu, 2 Dp. & Sm. 207 ; (»•) Walker v. Mower, 16 Itaav. 3G5; 

Merry v. Mill, L. R., 8 Eq. 619; per Johnmn v. Fanil*, L. R., 5 Eq. 208. 

Lord SeUiome, L. R., 16 Eq. 271, 272. 1 Sm. & Gif. 371. 
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chatter xxv. [of A., then to such only child, and to whom he gave the samo 

. accordingly: with similar trusts of the remaining third, mutatis 

mutandis, for the children of B. Sir J. Stuart , V.-C., consider¬ 
ing the gonoral indisposition to hold a bequest contingent, and 
looking to the absolute gift to an only child (which was clearly 
vested (t), ) and to the direction to convey, which, he thought, 
was to be observed immediately on the docease of a tenant for 
life, hold that the children took vested interests on the testators 
death.] 

Attainment The vesting is obviously postponed where the attainment to a 
affomadopart particular age is introduced into and made a constituent part of 
rfjod-dp. the description or character of the objects of the gift; as where 
objects. the bequest is to the children who shall attain, or to such children 
as shall attain the age of twenty-one years ; there being in such 
case no gift, except to tho persons who answer the qualification 
which tho testator has annexed to tho enjoyment of his bounty («). 
[So, whoro tho bequest is to the children if or when they attain 
the particular age.] So clear, indeed, is this point, that any 
difficulty can scarcely occur under a gift framed in tho terms 
suggested, unless it is occasioned by and grows out of the con¬ 
text, which not unfrequontly explains away and neutralises tho 
expressions which standing alone would clearly suspend the 
vesting. [But hero a distinction, analogous to that which exists 
in devises of real estate, must be observed between the former 
terms of bequest noticed above and tho latter, as regards the ex¬ 
plicitness of context required to control them.] For instance, if 
a testator, after giving to [“the children,” or to “all the children,” 
“ if ” or “ when ” they] attain a certain age, goes on to dispose 
of the proporty in case thoro is no child who does attain the pre¬ 
scribed age, ho affords a plausible ground for the argument 
(founded on Edwards v. Hammond and that class of cases (r)), 
that the subsequent words explain the sense in which ho in¬ 
tended the prior words to be understood, namely, that the interest 
of tho legatees was merely liable to be divested in the event 
described; in other .words, was to become absolute at, not to be 
postponed until, the prescribed age. [But a gift to “ such of 
the children ax” or to “ the children who ” attain the ago, is a 
gift to a restricted class; and, to admit children who do not attain 
the age, the context must be one capable not only of explaining 


(it) See Re Bartholomew, 1 Mac. & («) See Newman v. Newman, 10 Sim. 

G. 354, autc, p. 830.] 51; [Hatfield v. Pryme, 2 Coll. 204. 

(j?) Ante, p. 810. 
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[an ambiguity regarding the interests intended for the members chapter xxv. 
of the described class, but also of enlarging tho class itself.] ~ 

We havo an example of [tho latter] species of disposition in Rf} v. 

Bull v. Pritchard (y), whero a testator bequeathed the residue of 1,Uchtt,tl - 
his personal estato to trustees, in trust for his daughter M. for life, 
and after her decease to pay or transfer the samo unto and among 
all and overy tho child and children of M. who should lice to attain 
the age of twenty-three years, with benefit of survivorship in caso 
of the death of any of them under tho ago of twcuty-threo years, 
ns tenants in common; and if there should bo but ono such child, 
then to such only, child; and in case there should bo no such child, 
or, being such , all should die under the age of twenty-three , then over 
to the testator’s brothers and sisters. The trustees woro empowered 
to lay out and apply the interest of each child’s respective share, 
or so much thereof as they might think necessary towards their 
maintenance, notwithstanding such child’s share should not bo 
then absolutely vested. Lord Gifford , M. It., was of opinion that 
those children alono who attained tho ago of twcnty-tlireo wero 
to take, and therefore tho gift was void for remoteness; ob¬ 
serving, that tho attainment of tho ago of twenty-threo years 
was made a condition precedent to the vesting of any interest in 
the children, [and distinguishing tho caso from those whoro tho 
gift was to children when or if they attained a certain ago.] 

Tho propriety of this determination has been questioned (z); 
and perhaps looking at tl^o gift over in connection with tho 
direction to apply tho interest of tho children’s shares for thoir 
maintenance until they became absolutely vested, thero was 
ground to contend that tho children took immediately subject 
to be divested on their respectively dying under the prescribed 
age. [But the case is to be referred to tho distinction noted by 
tho M. It. in his judgment («).] 

Another case in which tho vesting was held to bo postponed, Gift on at- 
notwithstanding some expressions in tho context apparently 
favourable to the immediate vesting is Vawdry v. Gcddes (6), contingent, 
where A. gave the residue of her estate and effects equally 
between her four sisters, -and directed that, on the death of her 


(, y ) 1 Buss. 213. 

(:) 3 M. & K. 417. 

[(a) The Author does not refer, and 
appears to hare attached little valuo to 
this distinction; which, however, has 
since been fully recognized. He goes 
on (1st ed. p. 772) to suggest that tho 
case cannot be treated as an adjudica¬ 


tion as to the period of vesting: sedqu.: 
for the decree declared the next of kin 
entitled; whereas M. was living, and 
might havo had children, who, if the 
gift was vested and consequently not 
remote, would have been entitled.] 

(4) 1 B. & My. 203. 
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sisters, tiie interest oi their respective shares should, at the dis¬ 
cretion of her executors, he applied in the maintenance or 
accumulate for the benefit of the children of eaoh of her sisters 
so dying, until they should severally attain the age of twenty- 
two years, and, upon any of their attainment to that age, they should 
he entitled to their proportion of their mothers share of the principal, 
and in case of any of their decease under that age, leaving lawful 
issue, such issuo should be entitled to their respective parent’s 
share at such time as such parent would have been entitled, if 
living, thereto. There was also a bequest in favour of the other 
children of the testator’s sisters, in case of the death of any under 
twenty-two, without issuo, or, being such, they should die before 
the principal of their respective shares should become payable. 
Sir J. Loach, M. R., held that the vesting was postponed until 
the age of twenty-two, and therefore that the gift was too remote. 
He thought that the case was governed by Leake v. Robinson (d); 
and that, even if the income had been oxpressly given to tho 
children until they attained twenty-two, the shares would not 
havo vested. Ho observed, that where interim interest is given, 
it is presumed that the testator meant an immediate gift, because, 
for tho purpose of interest, the particular legacy is to be im¬ 
mediately separated from the bulk of the property; but that 
presumption fails entirely when the testator has expressly given 
the legacy over in the event of the death of the legatee before a 
particular period. 

But did not tlio gift over, to which his Honor here refers, 
suggest a strong argument for the immediate vesting ? Whero 
a testator directs that, on a given event, the “ shores ” of persons 
before named shall go in a certain manner, there seems ground 
to infer that, in the alternative event, the property is to be re¬ 
tained by the legatees; a fortiori, where there are cross executory 
gifts disposing of tho “ shares ” of dying objects in an event in 
which, if the vesting be postponed, they would have no shares 
for the clauso to operate upon. The construction adopted in the 
case just stated rendered the terms of the clause of substitution 
(for such it clearly was) inaccurate throughout (c). 


(d) Ante, pp. 265, 840. 

(c) See also Maekell v. Winter , 3 Ves. 
236, and Barker v. Lea, T. & R. 413, 
in both which residuary bequests to 
children, on their attaining a particular 
age, were held to be contingent in tho 
interim, though, iu each case, thore 
was a bequest over in the event of tho 


legatee’s dying before the prescribed 
ago; and in tho former, the postpone¬ 
ment seemed to refer to the timo of 

E ment rather than to the gift itself; 
ile in the latter there was a gift of 
whole income for the maintenance 
of the legatees.] In these coses, tho 
leaning, often avowed, to the vesting 
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More weight, in favour of the immediate vesting, seems to chattbbxxv. 
have been ascribed to the argument derived from the gift over, Bland v. 
in Bland v. Williams (/), where the testator bequeathed the 
residue of his estate and effeots to trustees, upon trust to receive mediate by' 
the annual income thereof, and thereout pay unto his daughter oxplnnatoiy 
an annuity, and, after her decease, upon trust to apply the income, over. 11 ° f *** 
or a sufficient part thereof, for the maintenance of the children 
of his daughter until they should severally attain their ages of 
twenty-four years; and when and as they should respectively at¬ 
tain that age, then upon trust to pay, transfer, and convey all the 
said residue of his estate, with the interest, dividends, and pro¬ 
ceeds thereof, as should not have been applied for their main¬ 
tenance, equally unto and amongst all her said children, when 
and a8 they should severally and respectively attain their said age of 
twenty-four years; and in cose any or either of her said children 
should happen to die beforo having attained that ago, and with¬ 
out leaving lawful issue of his or her body, then in trust to pay 
assign, transfer, and convey all the said residue of his estate unto 
such of her said children as should lire to attain his , lm\ or their 
respective ages of twenty-four years , share and share alike, if 
more than one, and if but one, then the whole to that one child; 
but in case all and every of her said children should happen to die 
under that age , and without leaving lawful issue , as aforesaid, 
then upon trust to pay the annual income thereof unto certain 
persons. It was contended, that, under the trusts in favour of 
the daughter’s children, the vesting was postponed until the age 
of twenty-four, and, consequently, the gift was too remote. 

Sir J. Leach , M. R., however, held that the legatees acquired 
immediate vested interests:—“ Whether, in a gift of this nature,” 
he said, “the time of vesting is postponed, or only the time 
of payment, depends altogether upon the whole context of the 
will. If the gift over is simply upon the death under twenty- 
four, then the gift could not vest before that age (g). In this 


of residuary bequests, was but very 
faintly discernible; and one cannot 
help suspecting that tho judgment of 
the Court was somewhat biassed by 
the actual event, which rendered the 
adopted construction convenient. If 
intestacy had happened to be produced 
by the postponement of the vesting in 
each instance, the adjudication pro¬ 
bably would have been different. 

(/) 3 My. & K. 411. 

(y) Why not P A gift over to tako 
effect simply on the event alternative 


to that on which the prior gift was ap- Remark on 
parently made to vest, may surely have bequest over, 
tho effect (if such be the intention col¬ 
lected from the wholo will) of explain¬ 
ing that the original gift was to be 
divested in favour of the ulterior sub¬ 
stituted legatee on the happening of 
the prescribed event. This, wo may 
venture to affirm, would, with very 
little aid from the context, be gene¬ 
rally the construction. No such dis¬ 
tinction os the M. R. suggests is dis¬ 
coverable in the cases cited ante, (p. 
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case, the gift over is not simply upon the death under twenty- 
four, hut upon the death under twenty-four without leaving 
issue. If, upon a death under twenty-four, at whatever age, 
issue was left, then the gift over is not to take place. It is in 
effect, therefore, a vested interest, with an executory devise over, 
in case of death under twenty-four without leaving issue: all 
the cases upon the subject, except the one before Lord Gifford 
(i. e. Bull y. Pritchard '), are reconcileable with this distinction.” 

It is submitted, however, that [even if Bull v. Pritchard were 
not otherwise distinguishable] his Honor’s own decision in 
Vaicdry v. Geddcs (ft), as well as that of his predecessor in Bar- 
her v. Lea (*), if brought to the test of the principle of construc¬ 
tion here propounded, would be found no less difficult to sustain 
than Bull v. Pritchard , for the reasons already suggested. It 
would cortainly bo a convenient rule of construction to say, that 
whenever, under a residuary bequest to children as a class, the 
vesting is, in the first instance, postponed to a given age, and 
this is accompanied by a direction that the intermediate interest 
[or a sufficient part of it] shall bo applied for their maintenance; 
after wliioh the testator proceeds to dispose of tho shares of 
children dying under the age in question, cither absolutely or 
upon some contingency, to the survivors, or to ohildren, or any 
other person; tho gift over is to be considered as explaining the 
testator’s intention to be, that, under the preceding words, the 
absolute ownership only should be suspended until the prescribed 
nge, and that, in tho meantime, the legatees should take vested 
interests, 'with a liability to bo divested on the happening of the 
prescribed event; [and the tendency of tho modern decisions on 
bequests in this form, whether residuary or not, is almost uni¬ 
formly in favour of such a rule. 

Thus in Taylor v. Frobisher (ft), a testatrix directed 1,000/. to 


810,) in which, under n devise to A., if 
he shall attain the age of twenty-one 
years, with a devise over, in case ho 
shall die under that age, tho devise 
over is (wo have seen) held to denote 
that tho prior words (instead of sus¬ 
pending the vesting ab initio) point 
merely at the period when it becomes 
absolute. The principle of these cases 
obviously applies to residuary bequests 
framed in such terms. [Where real 
and personal estates are included in the 
same gift, and the real estate is held to 
be vested, tho personal property fol¬ 
lows tho samo construction, Farmer v. 
Francis , 2 S. & St. 505; Tayscolt v. 


Navcomhc, 6 Jur. 755; James v. Lord 
Wynford, 1 Sm. & Gif. 40. And Bar¬ 
ker, V.-C., 5 Do G. & S. 200, said that 
the M. R.’s distinction was not meant 
to be of general application, but re¬ 
ferred only to the will then before him.] 
Ih) Ante, p. 855. 

(t) Ante, p. 856, n. 

[(A) 5 Do G. & S. 191. See also Jtidg- 
u-ay v. llidgicay, 4 Do G. & S. 271, 
better rep. 21 L.J., Ch. 256; Carrer 
v. Burgess, 18 Beav. 641, 551, 7 D. M. 
& G. 96; I’carman v. Fearman, 33 Beav. 
394; Knox v. Wells, 2 H. <& M. 674; 
Wether ell v. Wethcrcll, 1 D. J. & S. 134; 
WhUterv. Bremridge, L.R., 2 Eq. 736. 
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[be held in trust to invest until tho same should bo payable os cuaitobxxv. 
thereinafter mentioned, and to pay the income to A. for lifo, 
and from and after her decease to pay tho principal unto be¬ 
tween or amongst all and every the child and children of A. in 
equal shares, o? if but one such child then to such one, to be a 
vested interest or vested interests on their respectively attaining 
the age of thirty years; and if any child should die under that 
age without lawful issue, his or her share, as well original as 
acoruing, to go to the survivors, and become vested at the samo 
age as the original shares; there was a trust, after A.’s death 
until the shares of such child or children should become vested 
and payable, out of the income of tho 1,000/. to apply for their 
maintenance so much as to the trustees seemed meet, not exceed¬ 
ing the interest of the expectant share of such child or children 
in the principal; and if all the children of A. should die under 
the age of thirty years without issue, then over. It was held by 
Sir J. Parker, V.-C., that “vested” must be read “indefeasible,” 
and that the children took vested interests liable to bo divested 
on death under thirty. lie thought the conclusion to be drawn 
from the clause of accruer and from what followed it was irre¬ 
sistible, that a child dying under thirty retained his share in 
every event except where it was expressly given over, llo 
added that Bull v. Pritchard was no exception to the rule as 
stated by Sir J. Leach , for in that case tho gift was not to all 
the children, but only to a particular class, those, namely, who 
should attain twenty-three. 

So in Davies v. Fisher (/), where a testatrix gave the residuo of 
her personal estate to trustees, in trust for AV. I), for life, and 
after his decease, in trust for the children of tho said AY. D. as 
they severally attained the age of twenty-fivo years, equally to 
be divided between them if more than one, and if but one then 
tho whole to such one child, the income to bo applied during 
their respective minorities by the guardian for tho time being of 
such children for their maintenance; and in case no child of the 
said AY. D. should live to attain the ago of twenty-five years, 
then in trust as therein mentioned. Lord Lamjdale, M. It., 
held that the children of AV. D. took an immediate vested in¬ 
terest in the residue. The decision wub, indeed, in a great 
measure, founded on the gift of tho intermediate interest (m); 

[(I) 5 Bear. 201; sec also Harrison v. L. R., 19 Eq. 286, 291; lie Baxter's 
Grimuood, 12 Bcav. 192; Thomas v. Trusts, 10 Jur., N. S. 843. 

Witberjoree , 31 Beay. 299; Fox v. Fox, (m) Sco ante, p. 815. 
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Gift over on 
event differ¬ 
ent from 
event men¬ 
tioned in 
primary gift. 


Distinction 
where the gift 
is to such of 
a class as 
attain given 
ago. 


Contingent 
interest trans¬ 
missible— 
when. 


DEVISES AND BEQUESTS, 


[but as to tbe argument resting on the dicta ol Sir J. Leach in 
Vaicdry v. Gcddes and Bland v. Williams , that the gift over 
prevented the residue from vesting in the meantime, he oited 
authorities to show that such a proposition was untenable (w); 
and observed that, on the contrary, the gift over afforded some 
evidence of an intention to divest after a previous vesting. 

But a gift over limited to take effect on an event different 
from that upon which the primary gift depends, will not gene¬ 
rally be construed as of itself indicating such an intention (o), 
though it is sometimes called in aid of other arguments in favour 
of that construction (p) ; for a gift over in any one event always 
helps the construction that until that event happens, the legacy 
is vested (q). 

Tho distinction drawn in Bull v. Pritchard between a gift to 
a class if or when they attain a specified age, and a gift to such of 
a class as attain a specified age, has been fully recognized in 
subsequent cases; and gifts over (r), and gifts of intermediate 
interest («), which have been held to vest a bequest of the first 
kind in all the members of tho class immediately, will generally, 
where tho bequest is in the latter-form, be treated not as en¬ 
larging the class, but only as regulating the mode or conditions 
in or upon which tho members of it are to enjoy the bequest (tf). 
But, as already noticed, there are no words that may not be 
explained away by tho context, and tho restrictive effect of a 
gift to such c/'tho children as attain a given age will be obviated 
by a direction that the legacy shall vest in a larger class or at 
an earlier ago («).] 

Here it may be observed that a contingent interest will or 
will not be transmissible to tho personal representatives of the 
legatee, according to the nature of the contingency on which it 
is dependent. If the gift is to children who shall livo to attain 
a certain age, or shall survive a given period or event, tho death 


[(») Skcg v. Barnes , 3 Mer. 310; sec 
also Jiavidson v. Dallas, 14 Yes. 576; 
Heron v. Stokes, 2 D. & War. 115, per 
Sugden, C. 

(o) Be Wrangham's Trust, 1 Dr. & 
Sm. 358; Chadwick v. Green all, 3 Gif. 
221 . 

(p) Brre v. Perfect, 1 Coll. 128; 
Lang v. Pugh, 1 Y. & C. C. C. 718, 
724, 725 ; Digram v. Stickling, 7 W. R. 
38G. 

(q) Pearson v. Dolman, L. R., 3 Eq. 
322. 

(r) Bute v. Harman, 16 Bear. 168, n., 
correcting 9 Bcav. 320. 


(*) Southern v. Wollaston, 16 Bear. 
166. 

(0 See also cases cited ante, p. 850, 
n. (A). In Bradley v. Barlow, 6 Hare, 
589, the interest was given to “such 
children as,” &c., and the principal to 
“ all the children when and as, &c., 
and there being no necessary intend¬ 
ment that principal and interest wero 
to go to the some persons, the gift of 
principal was held vested. 

(«) Jackson v. Dover, 2 H. & M. 209; 
Mappin v. Mappin, W. N. 1877, p. 207; 
both cited ante, p. 850. 
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of any child pending the contingency has obviously the offeot of chapter xrv. 
striking the name of suoh deceased child out of the class of pre- 
sumptive objects (a?) j and, consequently, suoh an interest can 
never devolve to representatives, as it becomes vested and trans¬ 
missible at the same instant of time. Where, however, the con¬ 
tingency on which the vesting depends is a collateral event, 
irrespective of attainment to a given age and surviving a given 
period, the death of any child pending the contingency works no 
such exclusion; but simply substitutes and lets in the legatee’s 
representative for himself. 

Thus, where (y) a testator bequeaths his personal estate to A., 
and if he shall die without leaving issue, then over to B.; in tho 
event of B. surviving tho testator, and afterwards dying in the 
lifetime of A., testate or intestate, his contingent or executory 
interest will devolve to his oxecutor or administrator (as the caso 
may to). 

[So, in Leaning v. Sherratt (s), where a testator gave his free¬ 
hold and the residue of his personal property to trustees, upon 
trust to sell the freehold and get in the personal property, and 
to pay and divide the money arising therofrom, so soon as his 
youngest child should attain the age of twenty-one, unto and 
equally amongst his children, and in case of the death of any 
of the children leaving issue, such issue were to take the share 
which the parent so dying would have been entitled to have; 

Sir J. Wig ram, V.-C., held that a child who attained his ma¬ 
jority, but died before tho youngest attained twenty-one, was, 
nevertheless, entitled to a share of tho fund. The trustees, ho 
said, are trustees of the residuo for all the testator’s children 
upon the happening of an event, which in fact has happened, 
namely, tho youngest child attaining twenty-one. lie added, 
that if there was any*caso wliioh decided as an abstract pro¬ 
position, that a gift of a residue to a testator’s children, upon 
an event .which afterwards happened, did not confer upon thoso 
children an interest transmissible to their representatives, merely 
bocauso they died before tho event happened, he was satisfied 

that case must be at variance with other authorities. 

■ 

[(#) Ready. Gooding, 21 Beav. 478; Bnyly, ib. 195; Barnes v. Alien , 1 B. 

Sheffield v. Kennett, 27 Beav. 207, 4 De C. C. 181. 

G. & J. 593; Re Walton's Trusts , L. [(;) 2 Hare, 14. See also Boulton v. . 

R., 10 Eq. 36; and see Re Jleath's Beard , 3 D. M. & G. 608 ; Brocklebank 

Settlement, 23 Beav. 193.] v. Johnson, 20 Boav. 205 ; Re Smith's 

(v) Pinburg v. Elkin, 2 Vem. 758, Will, ib. 197 : Mclachlan v. Taitt, 28 

766 ; King v. Withers, Cas. t. Talb. Beav. 407, 2 D. F. & J. 419. 

117, 3 B. P. C. Toml. 135 ; Wilson v. 
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chapteb xxv. [The child whoso share was in question in thfe last case had 
— a ^ a - ne( 2 the a g 0 0 f twenty-one, and the Y.-C. thought that as 
the testator had postponed the division of the residue until his 
youngest child attained that age, no child who did not attain 
that age could have been intended to take a share therein (ft). 
But if tlio bequest bo not to a class but to named individuals, 
it seems the rule is different. Thus, in Cooper v. Cooper (l), a 
testator devised his real estate to trustoes upon trust to raiso out 
of the rents and profits an annuity of 100/. for his wife, and to 
apply the remainder for the maintenance of his said children 
(the testator had previously named them) till the youngest should 
attain twenty-one; then upon trust to sell subject to the annuity, 
and pay tho monies arising therefrom unto and between his said 
children in manner following, that is to say, unto his said eldest 
son two-fifth parts, and one-fifth part to each of his other 
children (naming them). One of tho children died under 
twenty-one. It was held by Sir J. Horn itig, M. B., that the 
children’s shares were vested at tho testator’s death, and wore 
not contingent on their attaining twenty-ono. lie distinguished 
Leeming v. Shcrratt on the ground that the class who wero thero 
to take were the children who had attained twenty-ono; that 
this was clear by tho circumstance that the gift of the residue 
was not to take effect until the whole of tho class had attained 
twenty-ono, and therefore the class was to be ascertained at that 
time. Here if the deviso had stopped at the word children, tho 
case would have been governed by Leeming v. Shcrratt, but tho 
testator went on to say “ in the shares and proportions follow¬ 
ing, that is to say.” It was not, therefore, a gift to a class, but 
on the happening of a particular event, tho residue was to be 
divided into four unequal shares to be given to four named 
individuals; and he observed that (unlike what would have 
been the case if tho gift had been to a class) the share of the 
deceased child, if not vested in her, was undisposed of by the 
will; and he considered it to be a gift, on the youngest attaining 
twenty-ono, to four specified persons, and that tho circumstance 

[(«) See also Parker v. Soicerby, 1 fore the youngest attained that age: 
Drew. 488, 496, fuller 17 Jur. 752; but he had just before said, “ the tos- 
Lloyd v. Lloyd , 3 K. & J. 20, stated tutor must be understood as saying ‘I 
ante, p. 816. In the last case tho intend this for the benefit of all those 
V.-C. is reported to have said, “The children who attain twenty-one,’ 
distribution is to bo among those who which is in conformity with Leeming 
shall be receiving the rents and profits v. Shcrratt” 

when the youngost attains twenty- (6) 29 Beav. 229; Be Smith's Will, 
one,” which would have excluded those 20 Beav. 197. 
who attained twenty-one but died be- 
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« 

[that they constituted a class for whose maintenance the income ciutteb xxv. 
of the fund was to he devoted before the happening of the event " 
did not convert them into a fresh and distinct class. If, how¬ 
ever, after such a bequest nominatim, the shares of any of .the 
legatees who die before the youngest attains twenty-ono are 
given over in every event, as, to issuo if there are any, but if 
none to survivors, it is dear nothing is intended to vest until 
the period of distribution even in a legatee who attains twenty- 
one (c).] 

[(<■) Re Hunter's Trusts , L. R., 1 Eq. 29/5.] 
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CHAPTER XXVI. . 

EXECUTORY DEVISES AND BEQUESTS. 


Executoryde- An executory devise is a limitation by will of a future estate or 
vise— what, interest in land, whioh cannot, consistently with the rules of law, 
take effect as a remainder; for it is well settled (and, indeed, has 
been remarked as a rule without an exception), that when a de¬ 
vise is capable, according to the state of the objects at the death 
of the testator, of taking effect as a remainder, it shall not be 
construed to be an executory devise (a). It is necessary, there¬ 
fore, in treating of this species of estate, first, to ascertain what 
constitutes a remainder. A remainder may bo described to be 
an estate which is so limited as to be immediately expectant on 
the natural determination of a particular estate of freehold, 
limited by the same instrument. It follows, that ovory devise of 
a future interest, which is not preceded by an estate of freehold, 
created by the same will (b) (whether consisting of one or more 
testamentary papers), or which, being so proceded, is limited to 
take effect before or after , and not at the expiration of such prior 
estate of freehold, is an executory devise. 

The first mentioned speoies of executory estate occurs, as well 
where the devise is future in its operation, from the non-existence 
of the object at the death of the tostator, as where it is future in 
Devise oxecu- the express terms of its limitation. Thus, a devise to the 
SYpreecKg children of A., who happens to have no child at the death of the 
freehold. testator (c), or to the heirs of the body of A., a person then 
living, is executory (d), for the reason suggested. The creation 
of a term of years, determinable with tho life of the ancestor, to 
whose heirs the subsequent limitation is made, of course does 


(a) Furefoy v. Rogers, 2 Lev. 39, 2 
Saund. 380; Reeve v. Long, Carth, 310; 
Qoodright v. Cornish, 4 Mod. 268. [But 
this rule is now qualified by stat. 40 & 
41 Viet. o. 33, presently noticed.] 

(i b ) See Key v. Gamble, 2 Jones, 123; 
Moore v. Parker, 1 Ld. Rapa. 37, Skinn. 
668; J Doe v. Karl of Scarborough, 3 Ad. 
& El , 2 897, 

(r) Hopkins v. Hopkins, Cae. t. Talb. 


44 ; Stephens v. Stephens, ib. 228; Gore 
v. Gore, 2 P. W. 28, 2 Stra. S58; Bul¬ 
lock v. Stones , 2 Ves. 621. 

(rf) Snoice v. Cutler, 1 Lev. 136, T. 
Raym. 1Q2; Doe v. Carleton, 1 Wils. 
226 ; Harris v. Barnes, 4 Burr. 2167; 
Doe d. Fonncreau v. Fonnereau, Pougl. 
487 ; Doe d. Mussell v. Morgan, 3 T. R. 
703. 
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not vary the principle; a chattel interest being inadequate to 
support a contingent remainder (r). Thus, if lands are devised 
to A. fat ninety-nine years, if he shall so long live, remainder to 
the heirs of the body of A., the fee-simple, subject to tho term, 
descends to the heir-at-law of the testator during the life of A., 
at whose deoease an estate tail vests in the heir of his body by 
executory devise. So, a devise to a person or persons, whether 
in esse or not, to take effect at a given period after tho death of 
the testator, as to A. at the death of B. (a stranger), or at six 
months from the testator’s decease, obviously belongs to the 
class of limitations under consideration (/). - 
With respect to the cases in which the devise is executory, 
notwithstanding the croation of a prior estate of freehold, it is to 
bo observed, that to constitute the ulterior limitation an oxecutory 
devise in such a case, the precedent estate must not be merely 
liable to be determined before the ulterior limitation takes effect 
(as Buch liability only renders the remainder contingent), but it 
must be necessarily detorminable before tho taking effect of the 
ulterior devise. Thus, a devise to A. for lifo, and, after his de¬ 
cease, to tho unborn children of B., is a contingent remainder in 
Buch children, because as A. may live until B. has a child, thero 
is not necessarily any interval between tho two estates; but, 
under a devise to A. for life, and after his decease, and one day , 
to the children of B., the children would take by executory de¬ 
vise, and the interval of a day, which would bo undisposed of, 
would belong to the residuary devisee (*/), if any, or if not, to the 
heir. 

It is on obvious consequence of the general principle before 
laid down, that where the event which gives birth to the ulterior 
limitation, abruptly determines and breaks off tho preceding 
estate, the^ limitation is executory, inasmuch as it is essential to 
the constitution of a remainder, that it wait for the regular ex¬ 
piration of such estate. Thus, in the case of a deviso to A. for 
life, or in tail, with a limitation over to B., in case A. shall bo- 
come entitled in possession to a certain estate, or shall omit to 
assume a certain name, this is an executory devise to B. (4). 

It will be apparent from what has been stated, that every de- 

te) Vide supra, n. (rf). (h) Nicholl v. Nicholl, 2 W. Bl. 1159; 

(/) Reding v. Stone, 8 Vin. Ab. 215, Nicolls v. Sheffield, 2 B. C. C. 215; Doe 

pi. 6 ; and see Clarke v. Smith, 1 Lutw. d. ITeneage v. Heneage , 4 T. R. 13 ; Carr 

798. v. Earl of Enroll, G East, 68 ; Stanley 

{a) Supra, p. 645. v. Stanley, 1G Ves. 491; Doe d. Kenrkk 

v. Beauclerk, 11 East, G57. 

. 3 K 
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CHUTES XXVZ. 


Deviso execu¬ 
tory, notwith¬ 
standing; prior 
freehold. 


J.— VOL. 1. 
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ohafteb xxvi. vise to a person in derogation of, or substitution for, a preceding 
n!™m .fewyA». estato in fee-simple is an executory limitation. Thus, in the oase 
“ T ; of a devise to A. and his' heirs, and if he shall die under twenty- 
ceding fee. one and without issue (i.e. without issue living at his death), or 
if he shall die without issue living B., then to B.; in each of 
these cases the devise to B. is executory (*), in the same manner 
as if the fee, instead of being limited to A., had been suffered to 
descend to the heir-at-law of the testator, and the property had 
• been simply devised to B. on either of such events; the only 

difference being, that in one case the property shifts, on the 
happening of the contingency, from the prior devisoo, and in the 
other, from the heir of the testator to the devisee of the execu¬ 
tory interest. No speoies of executory limitation is of such fre¬ 
quent occurrence as those which are limited in defeasance of a 
prior estate in fee. 

The short but comprehensive definition of an executory devise 
boforo given, will be found to comprise every class of limitations 
of this nature, and, perhaps, will be more easily understood and 
remembered by tho studont, than the moro elaborate classification 
which has been generally presented to him. A learned writor, 
whoso labours on this subject are well known to the profes¬ 
sion (A), has added to tho distribution of the cases adopted by 
Mr. Fenrne (/), several classes, two of which, though they clearly 
fall within the terms by which this species of interest has been 
bofore described, are sufficiently peculiar to ontitle them to dis¬ 
tinct notice. 

First, "Whore an estate tail, or an estato in fee-simple, is in 


(/) Cro. Jac. 592; Palm. 131; Gilb. 
393; 2Mod. 289; Pre.Ch. 67; ib.48G; 
10 Mod. 419; Cns. t. Talb. 228; 8 
Vin. Ab. 112, pi. 38; IB. 0. C. 147; 
3 T. R. 143; 2 B. & P. 324 ; 10 East, 
460; 1 B. & Aid. 530; ib. 71ff; 2 ib. 
441; [1 Eq. Ca. Ab. 186, pi. 1; 1 "Wils. 
105; Fea. C. R. 390; 10 B. & Cr. 201.] 
Many of these cases nro stated supra. 

(A) 2 PreBt. Treat, on Abstracts, 139. 
Mr. Fcamc's \l) For which see Ihe v. Carleton, 
position, that 1 AVils. 225; [Fca. C. R. 400.1 Tlieso 
a condition or two classes of cases show that Mr. 
limitation Frame's position (C. R. 251 and 530, 
must defeat 8th cd.), “that a condition or limita- 
the whole tion must determine or avoid tho whole 
estate, ques- of tho estato to wliich it is annexed, 
tioned. and not determine it in part only, and 

leave it good for the remainder,” must 
bo received with some qualification. A 
. condition properly so called, namely, 
which descends upon the heir, neces¬ 


sarily determines tho whole estate, 
which is subject to it; but it is difficult 
to perceive upon what principle any 
objection can bo advanced to an exe¬ 
cutory devise, to take effect in partial 
derogation of a preceding estato, on 
tho ground that it dofeats that estato 
in purt only; and it is observable, 
that, in all tho cases cited by this able 
writer in illustration of his doctrine, 
the limitation over was either defective 
in tho terms of its creation (on which, 
howover, some remarks will be found 
in the sequel (soe Corbet's case, 1 Rep. 
S3 b ; and other cases observed upon, 
Oh. XXVII. s. 2),) or was repugnant 
to the nature and incidents of the es¬ 
tate on which it was engrafted; or 
was contrary to the rule of law fixing 
the period within which such interests 
must be limited to arise. 
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some event reduced to an estate for life. As where (*») a testator 
devised real estate to his two daughters, their Loirs-and assigns; 
hut if either of them should marry without the consent of his 
exeoutors, the daughter so marrying should have an estate for 
life therein; if either of them should die unmarried, then It. to 
take it, paying the other daughter 600/. It was held, that on 
one of the daughters marrying without consent, her estate was 
cut down to an estate for life. 

Secondly, Where an estate is limited in derogation of a pre¬ 
ceding estate, and in partial exclusion of the same. As where (m) 
a testator devised certain lands to his son B. in fee, and other 
lands to his son C. in fee, subject to a proviso, that if either of 
his sons should die before marriage, or boforo twenty-one, and 
without issue of their bodies, then he gavo all tho lands of such 
of his sons ob should so die, &o., unto such of his said two sons as 
should the other survive. It was held, that the sons took in 
fee, subject to a limitation to the sumvor for life, in case of 
either dying unmarried, or under twenty-ono, and without issue j 
’ and that, as one of thorn had attained twenty-one, and died un¬ 
married, tho survivor was entitlod to his moiety for lifo. 

As this case simply affirmed tho validity of tho deviso over 
for life, leaving untouched tho destination of tho ulterior interest, 
it cannot, perhaps, be treated as a direct adjudication on the 
point for which it is here cited, [namely, that tho estate originally 
devised was affected only to the extent necessary for tho intro¬ 
duction of the lifo interest, and subject thereto remainod in tho 
prior devisee:] yet, upon principle, there can bo, it is conceived, 
no doubt as to the dootrino in question; and which, indeed, 
has now the support of [an express decision in its favour ( o ); 
as woll os of another] case which appears to have decided, that 
whore a devise in fee is followed by an executory limitation in 
fee, in favour of nn object or class of objects not in esse, and 
who, in event, never come into existence, the first deviso remains 
absolute. 

The caso last alluded to is Jackson v. Noble (p), whore a testator 
gave real and personal estato to his daughtor A., and to two 
other persons, upon trust to permit A. to reccivo tho rents and 
interest for life, for her separate use, and, after her decease, in 


OBASTSBXXYX. 

Estate in fee 
or in tail re¬ 
duced to an 
estate for life. 


Estato par¬ 
tially defeated 
by executory 
limitation. 


Romark on 
JIanhnry v. 
Cockrell. 


Effect where 
executory gift 
never takes 
effect. 


Substituted 
devise failing, 
first devise 
held to bo 
absoluto. 


(»») Wright v. Wright, 1 Vea. 409, ffo) Gatenby v. Morgan, 1 Q. B. D. 
Fca. 0. It. 600. 685.1 

(«) ITanbun/ v. Cockrell, 1 Roll. Ab. {p) 2 Keo. 590. 

835, Fen. C. R. 390. 


3x2 
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chapter xxvi. trust to convey to her heirs, executors, &e.; hut in oase A. 

should marry, and have no ohild or children, then the property 
to belong to B.; or in case of his decease before A., then to his 
childron. A. married, hut had no ohild: B. died in her lifetime, 
without issue. Lord Langdale , M. R., held, that A. took an 
absolute equitable estate, with an executory gift over to B. and 
his childron, and that B., having died in the lifetime of A., leaving 
no child, the title of A. remained undefeatod. 

[This case has indeod been roforred to the narrower ground 
that the contingency there oontomplated on which the gift over 
was to toko effect had not happened {q) ; and it seems that 
howover reasonable the rule above suggested as being deducible 
from it, the cose cannot with certainty be relied on to that 
extent; while the more general inference that in all oases where 
the executory dovise is void from any cause whatever, the prior 
Contrary rule devise is absolute is oontradicted by Doc d. Blomficld v. Egrc (r), 
d. Jtiomjicid v. where M. S. having an oxolusivo power of appointing lands by 
Myre. will amongst her children, appointed them to her eldest son, J. B., 

in fee; but if J. B. and his brother both died before her husband, 
then sho appointed the estato to her father-in-law (a stranger to 
the power) in fco. J. B. and his brother both died in their 
father’s lifetime, and it was held, in the Exchequer Chamber, 
that although the father could not take, yet the son lost the 
estate. Parke , B., delivered the judgment of the Court, and 
after premising that the question was the same, whether it arose 
upon an ordinary devise or upon an appointment under a power, 
he said, “ If a testator seised in fee were to devise a real estate 
to A. B. in fee, and to direct that, in the event of A. B. dying 
in the lifetime of J. S., the estate should go over to a charity, it 
surely was perfectly clear that if A. B. should die in the lifetime 
of J. S. he, or rather his heirs, would lose the estate. The testator 
could not give to the charity without taking away from the 
devisee. The testator, therefore, in such a case, by his will said, 
‘ If A. B. dies in the lifetime of J. S., I do not mean that he or 
his heirs should any longer have the estate.’ That which defeated 

[('/) By Kindersleg, V. -C., Robinson v. event of A. marrying and dying with- 

Woody post. Lord Langdale thus ex- ont issue in the lifetime of B. or of 

pressed himself:—* ‘ The question is such child or children as he might hap- 

whether the particular event on which pen to leave; and as B. died in A.’s 

the vested estate was to be devested can lifetime and had no child, I think that 

now happen ; and huving regard to the contingent executory gift cannot 

the intention of the testator, and tho take effect, and that the estate already 

words in which the gift over is ex- vested in A. cannot now be devested/' 

pressed, I am of opinion that the gift (r) 5 C. B. 713. 
over was to take effect only in tho 
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[the estate of J. B. was the death of himself and his brother in 
his father’s lifetime, not the giving over the estate to strangers.” 

The case put by Parke, B., of a deviso over to a charity, 
afterwards came before Sir B. Kindersley, V.-O., who felt himself 
bound to decide it in conformity with Doe v. Eyre, though not 
approving of the doctrine of that caso. He thought a strong 
argument against it might have been found in the statute (*), 
which declared all gifts to charity, not made as therein provided, 
void to all intents and purposes; he also thought it very difficult 
to reconcile Jackson v. Noble with Doc v. Eyre , but concluded 
that the ground of the decision in the former was that the con¬ 
templated oontingenoy had not happened (t). 

But to the rulo thus laid down in Doe v. Eyre , tho case of a 
gift over which is to defeat a prior doviso in a too remote event 
forms an exception (it), since the law refuses permission to await 
that event for any purpose; so that tho prior gift must, of 
necessity, remain absolute.] 

On the same principle as that which governs devises of realty 
it would seem to follow, that, if personal estate were bequeathed 
in terms which, standing alone, would confor tho absolute 
interest, and there followed a bequest over in a certain event to 
a person for life, the first legatee would, subject to such execu¬ 
tory gift for life, be absolutely entitled. It might appear to be 
a further deduction from this doctrine, that if tho second gift 
wore a contingent bequest of tho entire interest in tho property, 
and not for life only, and such contingent and substituted 
bequest failed in event, the prior legacy, in derogation of which 
the same was to tako effect, would remain absolute; and Taylor 
v. Langford (z) seems to lend some countenance to the hypo- 


[(*) 9 Geo. 2, o. 36, s. 3. 

(t) RohinsAi v. Wood, 4 Jur. N. S. 
625, 27 L. J. Ch. 726. See Sug. Pow. 
614, 8th ed., where Doe v. Eyre is 
approved. But see Ridgtcay v. Wood- 
house, 7 Bear. 437. 

{«) Sug. Pow. 514, 8th ed.] 

(g) 3 Ves. 119. See also Harrison 
v. Foreman, 5 Yes. 207, and other cases 
stated ante, 827 et scq. *But Joslin v. 
Hammond, 3 My. & K. 110, shows that 
too much caution cannot be exercised 
in forming any such conclusion. In 
that case, a testator bequeathed to his 
wife A., whom he appointed executrix, 
the whole of his property, on condition 
of her paying to his mother 130/. per 
annum during her life, and added, “at 
the death of mydear wife A., the whole 


of the property to bo equally divided 
amongst those of my children who 
may survive her; ” and should his 
wire marry again, tho testator directed 
that each of his children at the ago of 
twenty-four be paid 400/.; should sho 
not marry, ho left them implicitly to 
her kind and indulgent care. No child 
of tho testator survived tho widow. 
It was contended, therefore, that tho 
widow was absolutely entitled, on the 
ground that the absolute interest which 
Bhc would liavo taken under the first 
words of tho will, was cut down to a 
life interest only in a certain event 
which had not happened; but Sir J. 
Leach considered that, upon the whole 
context of the will, it was the intention 
of the testator that in no event the wife 
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thesis. [Even where there was in the first place a distinct danse 
declaring that in a certain event the previous gift should be 
forfeited, and then followed a gift over in the same event, which 
gift failed for remoteness, Sir C. Hall , Y.-O., said, “ When you 
find a forfeiture clauso associated with a gift over, is it not 
reasonable to read them together P” and he refused to read one 
separately from the other (y). However, in O'Mahoney v. 
Bnrdett (s), whero a legacy was bequeathed to A. for life, re¬ 
mainder to her daughter; but if the daughter should die 
unmarried or without children, then to 33.; B. died in the 
testator’s lifetimo, and afterwards the daughter died without 
over having a child. Doe v. Eyre and Jackson v. Noble were 
cited, and it was held in D. P. that the gift to the daughter was 
defeated, although the gift over had failed by lapse. Lord 
Selborne said “he had doubted whether, under the circumstances, 
the effect of the divesting clause was not wholly evacuated, in 
the samo way as if there had been a blank in the will for the 
name of tho substituted legatee ; but that the argument on that 
point and tho authority cited by the respondent (qu. appellant) 
had satisfied him that the lapso of a contingent gift, by way of 
substitution, to a person namod who might have survived the 
testator, operated (when tho contingency had happened on 
which the gift to‘the person was made to dopend) for the bonefit 
of the residuary legatee or next of kin.” It seems therefore 
that Doe v. Eyre furnishes the rule as well for personal as for 
real cstato. 

An exception exists however in those cases (which are of 
frequent occurrence) whore personalty is bequeathed to indi¬ 
viduals or to a class, to come into possession at a future period 
(os, after a life-estate to A.), and in case any of them should die 
before the period of distribution, then to their children; here, 
the original gift is divested only in the cose of those who have 


should have other than a life estate. 
“ If,’* said his Honor, “ at her death, 
a child or children survived her, they 
wero to take tho property between 
them; but he has not provided for tho 
case of all tho children dying during 
the life of his wife, and that event 
having happened, ho has so far died 
intestate. It is not a probable inten¬ 
tion to be imputed to the testator, that, 
if his children died in the lifetime of 
his wife, leaving families, his widow, 
on her Becond marriage, should enjoy 
the whole property.” His Honor did 
not advert to tnc annuity to the mother. 


[See Lassenee v. Tierney, 1 Mao. & G. 
551. 

(y) Hodgson v. Halford , 11 Ch. D. 959, 
963. Though this was a case of remotc- 
ncBS (which is an exception to the rule 
founded on Doe v. Eyre ; see Courtier 
v. Oram, 21 Bear. 91; Webster v. Parr, 
26 Beav. 236), the V.-C.’s observa¬ 
tion was in answer to an argument (for 
whioh, however, there appoars to have 
been insufficient ground) that though 
the gift over was remote the clause of 
forfeiture was not, and that the latter 
might operate alone. 

(s) L. R., 7 H. L. 388, 407. 
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[children. Thus in SmitAer v. Willoek {a) where thero was a ohapteb xxvi. 

bequest to the testator’s wife for her life, and aftor her death to 

his brothers and sisters, named in the will, in equal shares j but 

in oase of the death of any of them in the lifetimo of the wife, 

the shares of him or her so dying wore to bo divided between 

his or her children: one of the testator’s brothers died in tho 

widow’s lifetime, without having over had a child; and Sir W. 

Grant declared his sharo to be vested, subject to be dovestod 
only in the event of his death in tho lifetime of tho widow, 
leaving ohildren: and consequently, that event not having 
happened, his representative was entitled.] 

It seems too, that, whore a testator, in the first instance, Effect whore 
divides his property among his children, and then proceeds to “k" 

declare certain trusts of his daughters’ shares in favour of them- given, and 
selves and their children, these trusts are considered as defeating 
only pro tanto the absolute interests antecedently given to tho 
daughters in common with the other children. 

As, in Whittell v. Dndin (ft), where tho testator directed the 
residue of his property to be equally divided between his wife, 
and sons and daughters, subject, as to tho shares of tho daughters, 
to certain trusts for tho benefit of themselves, and their children; 

Sir T. Ptinner, M. It., hold that a daughter dying without a 
child was entitled absolutely under tho original bequest, from 
which it was to be collected that the testator’s design was to 
make an equal division among his children, which would bo 
frustrated if tho shares of daughters were to go to tho testator’s 
next of kin as undisposed-of property, on their dying without 
children. 

And the samo construction prevailed in Jlnlmc v. Huhno (<?), Qualifying 
where a testator, in the first instance, made an absolute gift to pr^tauto™ 10 
all his children by his second wife, who should bo living when oul y- 


[(a) 9 Vcb. 233. See also llervey v. 
M'lniughlin, 1 Pri. 264; Salisbury v. 
Petty, 3 ib. 8G.] 

(5) 2 J. & W. 279. 

(c) 9 Sim. 644. See also Billing v. 
Billing, 5 Sim. 232; [Ring v. Hardwick, 
2 Beav. 352; Mayer v. Townsend, 3 ib. 
443; Winekworth v. Winckworth, 8 ib. 
576 ; Re Forster, 1 M. D. & D. 418, 2 
ib. 177; Arnold v. Arnold, 16 Sim. 404; 
Eaton v. Barker, 2 Coll. 124; Dawson v. 
Bourne, 16 Beav. 29; Be Young's Settle¬ 
ment, 18 Beav. 199; Lyddon v. Ellison, 
19 ib. 565; Ourneyy. Qoggs, 25 ib. 334; 
Re Corbett's Trust, Joh. 691; Nortnan 
v. Kynaston, 3 D. F. & J. 29. La 


Mayer v. Townsend, wliero tho primary 
gift was absolute to u daughter, fol¬ 
lowed by a direction to invest in trust 
for lier, for her Hcpurutc uso for life, 
and nflcr her death to her children, 
with power to her to appoint a life interest 
to her husband. It witti contended, tliut 
tho intention could not have been to 
give her an absolute interest, even if 
there were no children, because a hus¬ 
band surviving her might tako the 
property absolutely. Lord Langdale 
apprehended there would bo a great 
deal to say on that point; but it did 
not arise. 
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chapteii xxvi. the youngest should attain twenty-one. He then superadded a 
direction for settling the shares of the daughters, upon trust for 
them for life, and then for their ohildren. One of the daughters 
having died childless, it was held that her share belonged abso¬ 
lutely to her representatives. Sir L. Shadicell , V.-C., observed, 
“ The absolute gift romains, except so far as the direction for 
settling the shares of the daughters has taken it away, and it is 
not taken away in the case of a daughter dying without having 
children.” 

[The rule (which applies to shares of males as well os to shares 
of females (d )), is thus stated by Lord Cottcnham: “ If a testator 
leave a legacy absolutely as regards his estate, hut restricts the 
mode of the logateo’s enjoyment of it to secure oertain objects 
for the benefit of the logatee, upon failure of Buoh objects the 
absolute gift prevails; but if there be no absolute gift as between 
•the legatee and the estate, but particular modes of enjoyment 
are prescribed, and thoso modos of enjoyment fail, the legaoy 
forms part of tho testator’s estate, as not having in such event 
been given away from it. In the latter case, the gift is only for 
a particular purpose; in the former, the purpose is the benefit of 
the legatee, as to the whole amount of the legacy, and the direc¬ 
tions and restrictions are to bo considered as applicable to a sum 
no longer part of the testator’s estate, but already the property 
of the legatee” (<?). 

It is in tho determination of this previous question, whether, 
namely, tho gift to the primary legatco is absolute or qualified, 
that the real difficulty of these cases generally lies. The inten¬ 
tion is, of course, to be collected from the Whole will. Suppose, 
for instance, that after the gift to the primary legatee there are 
gifts over in alternative contingencies exhausting every possible 
event: this is wholly inconsistent with an intention that there 
should, in any event, be an absolute gift to the primary legatee. 
But the point can only be material when the first expressions 
ore ambiguous, for if thore is a distinct positive gift, and the in¬ 
tention is express, nothing that afterwards follows can affect the 
construction of the positive gift; but whore the first gift is oapable 
of two constructions, other parts of the will are to be looked at 
to see what the intention was; and no doubt a disposition of the 
whole property, under all oiroumBtances that can arise, is an im¬ 
portant consideration in putting a construction on ambiguous 


Rule for de¬ 
ciding whe¬ 
ther thoro bo 
an absolute 
gift in tho 
first place. 


' [(</) Norman v. 

J. 20. 


, 3 D. F. & ( e) laeeenee v. Tierney, 1 Mac. & CL 

561. 
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[expressions. It does not seem possible that the two intentions 
could exist together: if they ore both found in the same will, 
the Court may have to decide which is to prevail (/); but if the 
first is ambiguous and the other is not, the unambiguous expres¬ 
sion must have great effect in controlling that which is am¬ 
biguous (g). 

Where there is a legacy subject to be defeated by the exercise 
of a discretionary power, and that power is extinguished, the 
legacy of course becomes absolute (//).] 


The essential quality in executory devises, whioh gavo to the 
distinction between them and contingent remainders its chief 
importance [was} this,—that such interests [wore and still] are 
not in general liable to be affected by any alteration in the pre¬ 
ceding estate (i): while, on the other hand, as the rule was that 
a contingent remainder must take effect, if at all, at the instant 
of the determination of the preceding estate, it followed that 
any act by the owner of the prior estato of freehold, which 
amounted to a forfeiture of it, produced the destruction of tho 
dependent contingent remainders, tho effect being to place them 
in the same situation as if the preceding estato had regularly 
expired before the period of vesting. [But their destructibility 
by such an act is now a doctrine of littlo practical importance, 
since, by stat. 8 & 9 Viet. c. 106, s. 8, contingent remainders aro 
made “ capable of taking effect notwithstanding the determina¬ 
tion by forfeiture surrender or merger of any preceding estate 
of freehold in the same manner in all respects as if such deter¬ 
mination had not happened.”] 

But it is obvious that a contingent remainder may be of such 
a nature os to admit the possibility of its continuing in suspenso 
or oontingenoy after the regular determination of tho previous 


[(/) See Findon v. Findon, 1 Do G. 
& J. 380 ; lie Lord Sondes’ Will, 2 Sin. 
& G. 416 ; Salmon v. Salmon, 29 Boar. 
27. 

(y) Per Lord Cottenham, Lassmce v. 
Tierney , 1 Mao. & G. 562, 667 ; lieid 
V. Reid, 25 Beav. 469 ; Butler v. Gray, 
L. R., 6 Ck. 26. Other oases whero 
the primary gift has been hold not 
absolute are Rucker v. Scholejield, 1 H. 
& M. 36; Scatvin y. Watson, 10 Beav. 
200 ; Gomperte y. Gompertz, 2 Phil. 
107; Whitehead v. Rennett, 22 L. J. 
Gh. 1020 ; Waters v. Waters, 26 L. J. 
Ch. 624 ; Fullerton v. Martin, 1 Dr. & 
Sm. 31; Savage v. Tyers, L. R., 7 Ch. 


356; Nevill v. Boddam, 28 Beav. 554 
(revocation by codicil of absolute gift 
by will and substitution of qualified 
gift). 

In tho following cases the first gift 
was held absolute: Campbell v. Brown- 
rigg, 1 Phil. 301; Lord v. Lord, 3 Jur. 
N. 8. 485; Watkins v. Weston, 3 D. 
J. & S. 434 (indefinite gift of rents of 
leaseholds); McCulloch v. McCulloch, 3 
Gif. 606 ; Combe v. Hughes, 2 D. J. & 
8. 657; Martin v. Martin, L. R., 2 
Eq. 404; Kellett v. Kellett, L. R., 3 
H. L. 160. 

(A) Keates v. Burton, 14 Ves. 434.] * 
(t) Fells v. Brown, Cro. Jac. 690. 
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estate of freehold. For instance, suppose freehold lands to he 
limitod to A. for life, with remainder to suoh of the children of 
A. as shall attain the age of twenty-one years, it is evident, that 
if all the children of A. happen to be under age at the time of 
A.’s decease, the remainder to the children would, according to 
the rulo before referred to, wholly fail [unless preserved by an 
estate limited to trustees] during the life of A., and the further 
period of the possible minority of one at loost of the children (/•). 

But every dovise operates according to the state of the objects 
at the death of the testator; so that, if (in the case put), A. died 
in the lifetime of the testator, the devise to his children would 
become executory, precisely as if it had been originally limited 
to them without any preceding freehold (/), [and would take 
effect accordingly.’ 

Tho total failure to which such a limitation was liable as a 
remainder is now prevented by stat. 40 & 41 Yict. c. 33 (2nd 
Aug. 1877), which enacts that, “ eveiy contingent remainder 
created by any instrument executed after the passing of this act t 
or by any will or codicil revived or ro-publiBhod by any will or 
codicil executed after that date, in tenements or hereditaments of 
any tenure, whioh would have been valid as a springing or shift¬ 
ing use or executory devise or other limitation, had it not had a 
sufficient estate to support it as a contingent remainder, shall, in 
the event of the particular estate determining before tho con¬ 
tingent remainder vests, be capable of taking effect in all respects 
as if the contingent remainder had originally been created as a 
Bpringing or shifting use, or executory devise or other executory 
limitation.” 

But suppose that A. (in the case already put) survives tho 
testator, and afterwards dies leaving several children, some of 
whom have already attained the proscribed age, and others not. 
Here the rule beforo the act was (m), that those children alone 
took who attained twenty-one before the particular estate deter¬ 
mined, to tho exclusion of others who might afterwards attain 
that age. Now what happens in such a case is this: either the 
contingent remainder in the entirety vosts in the child who first 
attains the age in tho lifetime of A., with a liability to .open and 
let in such others as afterwards attain the ago in A.’s lifetime— 

[(£) Testing v.Allen 1 12 M. &W. 279; (I) See Hopkins v. Hopkins , Cos. t. 

Holmes v.. Prescott, 33 L. J. Ch. 264; Talb. 228, 1« Atk. 581, lVes. 268; Doe 

Ctmliffe v. Brancker , 3 Ch. D. 393.] d. Scott v. jRoach, 51. & Sel. 481. 

v • (»t) Ante, p. 264. 
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[and this is the commonly received opinion (n) ; or, at latest, tho chaftsb ixyi. 
entirety vests, co instanti that the particular estate determines, in 
all those children who have then attained tho ago, to the exclu¬ 
sion of those who have not. In either case tho particular estato 
does not determine before the contingent remainder vosts, and 
thus the event in which alone tho act operates has not happened. 

It has beon suggested that as every infant child in esse during 
tho particular ostate might by possibility have become entitled 
to a sharo by attaining twenty-one during tho continuance of tho 
particular estate, such sharo was a contingent remainder at tho 
time of tho determination of the ostate, and is consequently saved 
by the act. But this view seems inconsistent with the nature of 
a gift to a class : since, under such a gift, fho*e only are objects of 
the gift who havo attained tho required qualification when tho 
time for ascertaining the class arrives—viz. (in tho present case) 
the determination of the particular estate,—and they take tho 
whole.] 

"Wliero the limitation of a future interest, by way of executory Nature of 

^ ^ I* *1 A* 

dovise, is followed by other limitations expectant thereon, in tho a . 

nature of remainders, (which, of courso, can only happen wliero dependent 
tho first executory estato is loss than the fee-simple,) such subsc- sequent 8U " 
quont limitations may, it is evident, according to ovchts happen- ovcnts - 
ing as well aftor os before tho death of tho testator, take effect 
either as remainders or as executory devises. If, by tho re¬ 
moval out of tho way of the preceding limitation or limitations, 
by the death of the object or objects, or otlierwiso, before tho 
happening of the contingency on which the whole lino of limita¬ 
tions depends, a subsequent devisee is placed at the head of the 
train; his estato will, on the happening of such contingency, 
take effect as on executory devise, though had it retained its 
original position, such estate would have vested os a remainder. 

Thus, in Doe d. Fonnerean v. Fonncrcau (o), where A. devised 
to tho heirs malo of the body of T., his eldest son, (who had an 
estate for life by deed,) and in default of such issuo to his 
(testator’s) second, third, fourth, and fifth sons successively, in ■ 
tail male; it was held, that, if T. died leaving an heir male of his 
body, the limitation to A.’s next son took effect as a remainder 
expectant on the estato tail of such heir male; and that if he 
died leaving no male issue who survived tho testator, it took 
effect immediately as an executory devise. 

[(«) Fea. G. B. 312 ; Mogg v. Mogg, 1878, pp. 544, 363, 601, 622, 640. 661.1 
lifer. 654; 1 Preston Conv. 62, 53, (o) Doug. 487; [Hopkins v. Hopkins] 

3 ib. 555. And see Solicitors’ Jouxn. Fea. C. B. 510.] 
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vise maybe 
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by events sub¬ 
sequent to tes¬ 
tator's death. 


Sometimes a limitation is so framed, as to take effect as a 
contingent remainder in fee in one event, and as an executory 
limitation engrafted on an alternative contingent remainder in 
fee in another event. Thus, in Doe d. Herbert v. Selby ( p), 
where the devise was to A. for life, and after his decease to his 
children in fee as tenants in common; and if A. should die 
without issue, or leaving such issue and such child or children 
should die under twenty-one or (which was read and (q) ) with¬ 
out issue, then over to B. in fee. A. suffered a common recovery, 
and died without issue ; and it was held that, in tho event which 
had happened, the limitation to B. would have token effect os a 
contingent remainder, and consequently was destroyed by the 
recovery. 

It is not quite accurate to say in such a case as Doe v. Selby, 
that the limitation is a contingent remainder in one event, and 
an executory devise in the other. There were, in fact, two 
alternative contingent remainders in foe: ono of which was 
subject to an executory limitation in favour of the some person, 
who would have been the object of the alternative remainder. 
Such a case is clearly distinguishable from that of a devise to A. 
for life; and if he shall die on tho 1st of January, then, from 
ono year afterwards, to B. in fee; but if A. shall die on any 
other day, then, immediately from the decease of A., to B. in 
fee. In the first event, the limitation to B. would take effect as 
an executory deviso ; and in the second, as a remainder: so that 
his interest would ho destructible or not by the act of A., 
according to the event. 

[Again in Doc d. Harris v. Howell (r), where a testator de¬ 
vised real estates to his daughter for life, remainder to her son 
J. in fee; but in case J. should die before her, and she should 
have no other child living at her death, then as she should 
appoint. The daughter and her son both survived the testator, 
and then the son died before his mother, who afterwards had 
another son who survived her. It was decided that though the 
limitation, (which, for argument’s sake, was supplied by implica¬ 
tion (#),) to the children of the daughter other than J. could 
operate only as an executory deviso at the time of the testator’s 
death, yet that by J.’s death in his mother’s lifetime that limi¬ 
tation was converted into a remainder, and was barred by a fine 
which had been levied by her. 

Ip) 4 D. & Ry. 608,2 B. & Cr. 926. M 10 B. & Cr. 191. 

v |f) Ante, p. 606 ; [and aee Doe d. («) Bat see ante, p. 661, 

Evers y. Challis , 18 Q. B. 244. 
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[But a limitation which has once oporatcd as a contingent 
remainder can never, after the death of tho testator, ho changed 
into an executory devise (tf).] 

If, in Doe v. Selby, the tenant for life had had children, i. o. 
bom after the recovery, who had died under twenty-one, and 
without issue, tho case would have raised a question, not, I think, 
hitherto decided, namely, whether an executory doviso engrafted 
on a contingent remainder in fee, is involved in tho destruction 
of such remainder. If an executory devise wore derived out of 
tho estate in dofeazanco of which it is limited to take effect, it is 
clear that, in such a case, it would bo held to share the fate of 
the parent limitation, out of whioh it is to spring, and to all tho 
accidents of which it would seem, therefore, to be necessarily 
subject. Accessorium sequitur naturam sui principalis {it). It 
would then present an exception to Mr. Feamo’s position, that 
“ an executory devise cannot be prevented or destroyed by any 
alteration whatsoever in tho estate out of which , or after which, 
it is limited (.r); ” (to which, indeed, the case of an executory 
devise, being preceded by an estate tail , does [as ho remarks him¬ 
self] clearly form an exception (y) ). But it is conceived, that 
the notion above suggested, though seemingly countenanced by 
the terms of this position, is not correct in point of law. An 
executory devise is not derived out of, or dependent upon, tho 
estate which it supersedes. It is a future substantive, indepen¬ 
dent, limitation to arise on a given event; and tho circumstance, 
that that event involves the. failure of the objects of a proceding 
estate, is merely accidental ( 2 ). 

Here it may be observed, that whore the defeasible estate in 
fee, and the executory foe to arise out of it on a given event, 
become vested in the same person, the latter is not morged or 
extinguished in the former, the two interests being successive, 
and not concurrent. Thus, in Goodtitle d. Vincent v. White {a), 
where a testator devised all his estate to his wife, in case his 
daughter (who became his heir) died under the age of twenty- 
one years. The wife died intestate; so that the daughter to 
whom the estate had descended from her father, subject to tho 
executory devise, became also entitled, by descent from her 

[(0 2 Prest. Abet. 172 ; Hopkins v. 423, 424. 

Hopkins , 1 Atk. 581; Mogg v. Hogg , 1 (z) Cf. Vincent Lee's ease, Moor, 

Mer. 703, 704, arg., and die decree as 269.1 

to the High Littleton estate.] (a) 15 East, 174 ; Same v. Same, 2 B. 

(«) 3 Inst. 139. & P. (N. R.) 383. See also Goodright 

\z Fea. G. R. 418. d. Larmer v. Searle , 2 Wile. 29; Doe d. 

(y) See ante, p. 254; [Fea. C. R. Andrew v. Hutton, 3 B. & P. 643. 9 
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CHAPTEB XXVI. 


But not a re¬ 
mainder into 
an executory 
devise. 

Whether exe¬ 
cutory limita¬ 
tion to arise 
out of a con¬ 
tingent re¬ 
mainder is in¬ 
volved in its 
destruction. 


Effect where 
defeasible and 
executory fee 
become vested 
in same 
pernon. 
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chaptebxxvi. mother, to the executory interest so oreated. The daughter died 

~.. a minor, upon which the heir ex parte maternA claimed the 

property under the executory limitation, which claim was re¬ 
sisted by the hoir ex porto patemft, on tho ground that the 
oxccutory fee had been extinguished hy the union of both 
interests in the person of the daughter. But it was held, that 
no extinguishment had taken place, and that tho maternal heir 
was entitled ( b ). 


Curtesy at¬ 
taches on a 
defeasible fee. 


Unless estate 
bo such as is¬ 
sue could in no 
ease have in¬ 
herited. 


Same rolo as 
to dower. 


An immediate estate in fee, defeasible on the taking elfoct of 
an executory limitation, has generally all the incidents of an 
actual estato in feo-simplo in possession, such as curtesy, dower, 
&c .; the devisee having the inheritance in fee, subject only to a 
possibility. Therefore, in Buchcorth v. Tlrirkctt (c), whore a tes¬ 
tator devised lands to trustees and their heirs, in trust for his 
grand-daughter M. until she arrived at the age of twenty-one, 
or was married; and after she attained her age of twenty-one, 
or was married, then he gave tho lands to M., and her heirs and 
assigns, for ever; but in case M. should die before tho age of 
twenty-ono years, and without leaving lawful issue of her body, 
then over. M. died under ago, without leaving issue living at 
her decease, but having had a child born alive; and it was hold, 
that the husband (tho father of such child) was entitled to an 
estate for life as tenant by the curtesy. 

[But an exception exists where the prior estato is determined 
by executory devise over in case of the birth or existence of 
children who, but for such devise over, would have inherited 
tho paront’s estate: and the circumstance of the executory devise 
being in favour of the children themselves does not alter the 
case, since they would not, nor over could, take by inheritance, 
but by purchase (d). ( 

The general right to dower in similar cases is equally well 
established (c), and tho same exception must exist here as in 
regard to curtesy; it being equally necessary in support of either 
claim that children of the marriage, if any such there be, may 
by possibility inherit (/).] 


( l) Tho arguments in this caso nro Goulds. 81; Fame's case , 8 Hep. 34, 
replete with instructive learning, 5 Vin. 316. 

(<•) 1 Collect. Jur. 332, 3 B. & P. (d) iSumner v. Partridge, 2 Atk. 47; 
662, n. [The same rule exists with Parker v. Barker, 2 Sim. 249. 

regard to dower out of an estate tail, (e) Moody v. King, 2 Bing. 447 ,* 
after failuro of issuo. Secus of on cs- Goodenough v. Goodenough, 3 Brest. Abs. 

tate determined by condition at com- 372; Smithy. Spencer , 2 Jur. N.S. 778. 

men law, Payne v. Saturn , 1 Leo. 167, (/) Litt. s. 63.] 
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No remainders oan be limited in real and personal chattels; giuptebxxvi. 
every future bequest of which, therefore, whether preceded by a Executory b7- 
partial gift or not, is in its nature executory (</). An ulterior be- ( i U0Bt * 
quest of a term for years, after a prior limitation for life, owes its 
validity to this doctrine; the rule formerly being that, in such a 
case, the whole interest vested indefensibly in the first legatee (//). 

Thus, in Manning's case (*), whero a man possessed of a term 
of years, devised it to 33., after the death of A., the testator’s 
wife, and directed that, in the meantimo, sho should have the uso 
and occupation during her life: it was contended, that the devise 
to A. during her life gave her the whole term, and that, there¬ 
fore, the devise over was void; but after much argument, three 
Judges hold that B. took not by way of remainder, but by way 
of executory devise. And it was ruled that thcro was no 
difference between a gift of tho land itself, and of the uso or 
occupation or profits of the land. 

Both courts of Law and courts of Equity have been constantly 
in tho habit of entertaining suits, at the instance of an oxccutory 
legatee, for the rocovery of chattels, real as well as personal, and 
the latter, of pecuniary legacios, after a prior disposition for 
life or other partial interest. 

In Hoa re v. Parker ( k ), an ulterior legateo recovered, by action Successive in- 
of trover, certain chattels which tho legateo cestui que trust for ^alcliutS" 
life, sinco doad, had pledged to a pawnbroker, who had given a 
valunblo consideration without notice; the ndo being, that tho 
property does not, unless sold in market overt, follow tho posses¬ 
sion of chattels capable of being identified (J). 

Courts of Equity, too, will enforce tho actual delivery of Equitable rc- 
specific chattels, which aro of such a nature as that tho loss J^ectronand 
cannot be compensated in damages; the value arising from recovery; 
considerations personal to tho owner, as plato bearing family 
inscriptions, &o. (in). They will also, during the continuance of 
the prior interest, protect the rights of the ulterior legatoe; but 
this protection is now confined to compelling tho legateo for lifo 

(g) Fea. 0. R. 402. ah land, seo Martin v. Long, 2 Vcm. 

(A) Horton v. Horton , Cro. Jao. 74; 151 ; Johnson v. Castle, Winch, 110, 

Woodcock v. Woodcock , Cro. El. 795. 8 Vin. Ab. 104, i>l. 2. 

(i) 8 Rep. 95. See also Lostcell v. Ik) 2 T. It. 370. 

Earle, 12 Ves. 473; Theobalds v. Luffoy, (/) See Uartop v. Hoare , 3 Atk. 44. 

9 Mod. 101; Mallett v. Sackford, 8 Vin. (ni) Ettscy v. 1‘uscy, 1 Vem. 273; 

Ab. 89, pi. 5. See also Lampett's case, Luke of Somerset v. Cookson, 3 P. W. 

1 Oltep. 47; Catchmayy. Nicholas, Finch, 389; Eells v. Lead, 3 Ves. 70; Lloyd v. 

116; Roe d. Bendale v. Summerset, 5 Louring, G Ves. 773; Loictherv. Lowther, 

Burr. 2608. That personalty may bo 13 Yes. 94; Earl of Macclesfield v. Davis, 

subjected to the same modifications of 3 V. & B. 16. 
ownership, by -way of executory gifts, 
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CHAPTEB XXYI. 


—against 
bankruptcy. 


When trover 
will lie. 


Consumable 
articles cannot 
be limited. 


to give an inventory; which, as observed by Lord Thurlotc , is 
more equal justice than requiring security, which was the old 
rule; as there ought to he danger to require that (»). 

Where the legal title is in trustees, [the creditors of the person 
beneficially entitled for life cannot seize the chattels even in case 
of bankruptcy ( o );] and if they have been taken in execution, 
the trustees may maintain trover for them (p). But where the 
first taker was clothed with the logal title, and his creditor had 
taken the chattels (which consisted of plate) in execution; on 
a bill by the legatee calling for their restoration to the house with 
which they were bequeathed, and for security and an inventory, 
Lord Tfntrloic felt much difficulty. On the one hand, if the 
Court could take away the articlos, it was entitling the ulterior 
legatee to tako from him the use, contrary to the testator’s 
intention; and, on the other, if the creditors obtained the plate, 
they must succeed in applying it differently from tho testator’s 
intention; and there was a strong principle of justice for pre¬ 
serving the goods for the benefit of the person entitled, if tho 
Court could so secure them. The point, however, was not de¬ 
cided, the case being'disposed of on another ground (q). 

It is clear, at all events, that the ulterior legatee might, on his 
interest falling into possession, have maintained an action of 
trover for the plate in quostion; or, if incapable of being com¬ 
pensated in damages, a suit in equity for its delivery. These 
cases suggest, that, wherever temporary interests ore created in 
chattels personal, the whole legal property should be vested in 
trustees. 

As personal, property of this nature is thus preserved through 
any number of successive takers, for tho benefit of the person 
entitled to the ulterior and absolute interest, it is evident that 
bequests of such property are within the dangers of, and are 
consequently subject to, the rule directed against perpetuities (r). 

[But there can be no limitations of things the proper use of 
which lies in their consumption: under a specific (*) gift of such 
things for life or other limited interest the first taker gets tho 
absolute property (t). This rule, however, is not generally 


(») 1E. c. C. 279. 

[(o) Earl of Shaftesbury v. Russell, 
1 B. & Cr. 666.] 

p) Cadogan v. Kmnett, Cowp. 432. 
p) Foley v. Burnell, 1B. C. C. 274. 

•) Vide ante, p. 260. 

L («) If included in a residuary be¬ 
quest they would of course be sold, and 


the interest of the proceeds onjoyed by 
the tenant for life, 3 Mer, 196. 

(t) Randall v. Russell, 3 Mer. 194; 
Andrews. Andrew, 1 Coll. 690; Twin- 
ing v. Powell, 2 ib. 262. This was 
formerly doubted, see Porterv. Toumay, 
3 Ves. 314. 
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[applicable to sucli things where they are the testator’s Btook- chapter xxyi. 
in-trade («), or where personal use by tho tenant for life was 
not contemplated (.r).] 


£(w) Phillips v. flatl, 32 Beav. 25 
(wine); Gi'ovcs v. Wright, 2 K. & J. 
347 (farming) ; Cockayne v. Harrison , 
L. R., 13 Eq. 432 (fanning). Bat in 
flreton v. Mockett , 0 Ch. D. 95, the 
tenant for life, being expressly ex¬ 
empted from liability on account of 


diminution, was held to be absolutely 
entitled; and as to hay, roots anil 
cattle on n stock-feeding farm, seo 
Bryant v. Katterson, Si Jur. N. S. 1GG. 

(.r) Be Hall's Will , 1 Jur. N. 8. 974 
(bequest of testator’s wearing apparel 
to his widow for life).] 


END OF VOE. I. 


3 L 


J.—VOL. I. 
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